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EDITORIAL PREFACE. 



THE ASSISTANT SEOBETABT'S BULINGS. 

This volnme is confined to departmental rulings made by the present 
Assistant Secretary of the Interior. It difi'(H*s from the volumes that 
precede it in presenting a line of consistent deoltions involving legal 
qaestions, and in evincing a broadier spirit of interpretation. This dis- 
tinction of the book establishes its chief value as an accurate guide in 
the administration of the pension laws. 



The bestowal of pensions was authorized by the Government's self- 
assumed obligation to care for those who should incur either disease or 
injury by reason of line of duty in the military service. Such being the 
foundation of the pension system, it becomes of first importance to 
ascertain the breadth and limitations of that line. When considering 
this fundamental point, at the beginning of this administration, the 
Assistant Secretary was confronted by the narrow and, obviously, erro- 
neous ruling which had been made, June 25, 1886, in the case of 
William M. Ammerman (Decisions relating to Pensions, Vol. I, p. 5), 
and also by that which had been announced in the case of William H. 
Brockenshaw, July 23, 1887 (Decisions relating to Pensions, Vol. I, p. 
194), involving the relation of accidental injuries to the line of duty. 
The decisions in these two cases, as made by the preceding adminis- 
tration, were, upon motions for reconsideration, overruled by Assistant 
Secretary Bussey — the case of Ammerman, on March 25, 1889, and the 
case of Brokenshaw, on April 19, 1889 ; and, thereby, the definition of 
line of duty, as expressed in the existing rulings, was so broadened as 
to include accidental injuries incurred by the soldier without fault or 
provocation on his own part, while in his proper place. This liberal and 
proper view of the relation sustained by accidental injuries to the line 
of duty was further illustrated in the decision rendered, May 8, 1889, 
in the case of Mary E. McN'eil (widow), wherein the soldier, having re- 
ceived in the service, during a friendly wrestling with a comrade, the 
injuries which subsequently caused his death, was held to have been in 
the line of duty ; and Assistant Secretary Bussey, overrului^ A.^^y^^»x^ 
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Secretary Hawkins's adverse decision, admitted the widow's claim npon 
the following consideiations : 

It appears from the 6tatem<^Dt of facts in this claim that the soldier received in the 
service the injuries ivhich, it is claimed, subsequently caused his death, while 
engaged in camp in a friendly wrestling match with a comrade. There does not ap- 
pear to have been any malice or bad blood about the affair, and the injury to the 
soldier was, evidently, purely accidental. He whs at the time in camp, where his 
duty as a soldier required him to be ; and in indulging in a harmless and innocent 
athletic sport, of a friendly character, he was not violating any of the rules and 
regulations of the service, nor disobeying any command of his superior officers, nor 
conducting himself in an unseemly or nnsoldier-like manner, nor doing any other 
act calculated to disturb or to transgress military discipline The Government placed 
both the soldier and the comrade with whom he was wrestling in the position where 
it was both natural and proper for them to indulge in such athletic sports or exer- 
cises, with the consent of their commanding officers ; and I consider that it would be 
too narrow and technical a view to hold that an iijury, resulting from such exercises 
as appear in this case, was incurred out of the line of duty, and is, therefore, not 
pensionable 

This striking illustration of the spirit by which the present adminis- 
tration has been governed furnishes the key-note to various decisions 
that have been made, the past year, having regard to certain disabilities 
incurred in the service, but which had been held as outside the line of 
duty ; and, in pursuance of this ruling, many soldiers, who had been 
denied pensions, have been admitted to the pension roll by the present 
administration. 



The Assistant Secretary, representing the Department in the inter- 
pretation of the pension laws, has aimed to eliminate from depart- 
mental rulings the infliction of penalties for alleged offenses against 
the service, which the preceding administration sought to engraft upon 
the pension system and to use as a pretext for the rejection of claims 
of alleged offenders, although their applications were based upon disa- 
bilities incurred in the line of duty. Accordingly, August 17, 1889, 
upon a motion for the reconsideration of the decision made in the 
case of Daniel B. Kaufman, October 22, 1887 (Pension Decisions, Vol. 
I, p. 383), the ruling which had been made adverse to the claimant 
was set aside, and the unlawful ^< Order 135," which had been issued 
by Black, the Commissioner of Pensions, September 4, 1885, was re- 
scinded. The said adverse decision and the said ^^ Order 135," upon 
which the decision was based, w^re alike instances of ^' departmental 
legislation," in violation of the law, assuming to establish a precedent 
whereby this Department should become a tribunal for the trial of 
offenses and for the punishment of off'enders in connection with the ad- 
judication of claims for invalid pensions. The penalties that may be 
inflicted for offenses against military discipline in the service are not 
within the discretion of this Department. The Secretary of the Interior 
possesses no authority to impose punishments for violations of the articles 
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of war, and sach panishuients bearr no relation to a claim for invalid 
pension that may be granted for causes of disability due exclusively 
to the line of dnty. Hence, in contradistinction to the ruling made by 
the preceding administration, and in re-affirmation of the immemorial 
practice of the Department, Assistant Secretary Bussey held that — 

A " dishonorable discharge " is a penalty imposed by competent authority for an 
offense against the regalations of the service, bat has no relation to the claim or title 
to pension for alleged disabilities ; and, when said penalty is inflicted, the power of 
the Ooveronient to pnnish for the alleged offense is exhausted in the instance named. 
A ''dishonorable discharge" does not involve the forfeiture of a soldier's pensionable 
rights, there being no law whereby such forfeiture can be enforced ; and the Depart- 
ment possesses no power to inflict such a penalty outside the express terms of the 
statute. 

The ruling thus made by the present administration is not new, but 
is fundamental in its character. Following the precedents set by the 
Department for nearly half a century, until interrupted by the illegal 
"Order 136," it re establishes the broad distinction which must ever pre- 
vail between penalties and pensions. It re-asserts the law. It preserves 
the integrity of the pension system which, so far from being intended 
as a means of punishment, is really designed as a generous provision 
for the care or aid of those who have been physically disabled in the 
line of military duty, or who are made pensionable by reason of either 
indigency or the feebleness of age. 



The relation between a mere record of desertion in the Department of 
War and a claim for invalid pension was the subject of conflicting and 
inconsistent rulings on part of the preceding administration, by which 
it was repeatedly held that the simple record of desertion, whether the 
soldier returned to service or not, was sufficient in itself to bar the 
claimant from pensionable rights. Without elaborating the discussion 
of this subject, it may be properly said that the law never created any 
such bar to pension. While it is obvious from the very nature and 
object of the pension system that a soldier can not be pensioned whilst 
in desertion, inasmuch as such a soldier is not discharged but is, con- 
structively, in the service and subject, therefore, to its regulations, and 
that the record of desertion in stich a case may be properly held as 
evidence of the lack of a discharge from the service, yet, where a soldier 
deserts and then returns to the service from which thereafter he is 
formally discharged, the mere record of temporary desertion, whether re- 
moved by the Secretary of War or not, is not to be held by this Depart- 
ment as a bar to invalid pension. Guided by this view of the subject, 
when adjudicating the appeal of John Van Possen, February 24, 1890, 
Assistant Secretary Bussey held that — 

Where a soldier returns from an apparent desertion, is readmitted to the service 
and thence formally discharged at the expiration of his enlistment, or for other law- 
ful oanse, he can not he held as in fact a deserter in the sense that '^q\)\<^x^\\^^x\)^xdl 
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ineligible to pension for dUdbiUtiet incQrre<f in the line of doty. The desertion that 
bars from pension is the desertion from which there is no return to the service. 

Inasmuch as a soldier, so long as he remains a deserter, is not discharged bat, oon- 
stnictively, in the service, he can not occupy a pensionable tiatus; but a formal di«- 
eharge terminates the status of desertion and places the soldier, regardless of the 
recordf in the attitude of an eligible claimant for invalid pension. 

It is believed that the ruling thus made in adjudicating the appeal 
of John Van Fossen has clearly defined the legal aspects of a mere 
record of apparent desertion in relation to pensionable disabilities in- 
curred in the line of duty, removing all doubt as to the obligations of 
the Government in such cases. It has served, also, to emphasize the 
important distinction that should be consistently maintained between 
penalties for offenses and pensions for disabilities. 



A decision of special interest in this volume is that which was rendered 
March 17^ 1890, on the appeal of William B. Osborn for incrense of in- 
valid pension (certificate TSo. 37550), wherein is construed section 4700, 
Bevised Statutes, having reference to veteran furlough. Under a rul- 
ing made by Second Deputy Commissioner Loveridge of the Bureau 
of Pensions, December 11, 1884, and maintained throughout the ad- 
ministration preceding this, it was held that <' a soldier on veteran 
furlough is not with his organization after the disbandment of the regi- 
ment or detachment with which he was furloughed, and, therefore, 
not in line of duty until he has reported in person at the place and 
time fixed by his superior officers as the place and time of rendez- 
vous.^ This narrow ruling was fraught with not only an error of 
law, but serious injustice to numerous claimants. It was based upon 
an evident misapprehension of the meaning of section 4700, and of the 
scope of a '' veteran furlough with the organization " to which the sol- 
dier belongs. The Loveridge ruling was set aside by Assistant Secre- 
tary Bussey in the case of Osborn, wherein, drawing the distinction 
between an individual and a veteran furlough, he held that — 

A veteran furlough *^ with the organization " to which the soldier belongs is dis- 
tinguished from an individual furlough, and means a furlough given, contemporane- 
ously, to the whole of said organization, embracing all its members ; and it is opera- 
tive from date, or from the moment of the disbandment of said organization at the 
place and time designated for rendezrouSf until the re-assembling of the organization 
at said rendezvous upon the expiration of said furlough ; and an enlisted man, having 
such '* veteran furlough,'' is regarded during the existence of it as in the line of duty 
for pensionable purposes,'' the same as if in the field or hospital. 

This decision put upon section 4700 the construction which the legis- 
lative power plainly intended, and, having a true regard for the rights 
of the veteran soldier, gave to the " veteran furlough" its proper mean- 
ing — defining for pensionable purposes its real relation to the line of 
duty in the service. 
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The ruling made by the Assistant Secretary, March 13, 1890, when ad- 
judicating the appeal of Charles and William B. King, attorneys, has 
corrected a conspicuous abuse. It reformed a longezistiug << practice ^ 
in the Bureau of Pensions, affecting the settlement of attorneys' fees in 
minors' claims. In pursuance of the said '' practice " the Commissioner 
bad customarily exercised control over the manner or method of paying 
fees in minors' claims, even where contracts were filed distinctly naming 
the amount of fee to be paid the attorney upon the allowance of the claim. 
The Commissioner, in conformity with this practice, had been in the habit 
of assessing, pro rata^ the claimants, upon some other basis than the 
contract itself; and frequently, as in the case here decided, the terms of 
the contract would be practically set aside, and the contract fee reduced 
to an amount which the Commissioner had fixed in accordance with the 
aforesaid method of assessing, pro rata^ the claimants. Out of this 
practice, as the Assistant Secretary ascertained, had arisen much vex- 
tion and controversy between claimants and their attorneys, as well as 
much labor and care in the Department incidental to the settlement of 
fees in minors' claims. An investigation of the law resulted in the con- 
clusion that the old " practice " was wholly devoid of authority in any 
existing statute, having had its origin in what is known as ^^ depart- 
mental legislation." This view of the matter impelled the Assistant 
Secretary to put an end to the vexatious ^' practice " by simplifying the 
settlement of fees and re-asserting the plain provisions of the law. This 
was done in deciding the appeal of Charles and William B. King, the 
ruling being, substantially, as follows : 

(1) Pension claims in behalf of minors, how many soever said minors be, are held 
in each instance to be a single claim, divisible in distribution, bnt not in allowance, 
and the Commissioner of Pensions must execute, without discretion on his part, the 
terms of the contract for the attorney's fee in such claims. 

(2) The law does not authorize the *^ practice " of assessing, pro rata, the minors in 
a pension claim for the payment of the attorney's fee upon any other basis than that 
of equal liahilxty for the same. 

(3) One minor, having a joint interest with others, may contract for all in a given 
pension claim upon which only a single certificate is issued ; and the failure of one 
to sign the contract will not impair the obligation of all the beneficiaries of the claim 
to pay jointly and equally the contract fee for the prosecution of the claim itself. 

(4) The old " practice" of assessment is abolished, and the law, as now construed 
with reference to attorneys fees, in minors' claims, is to be hereafter literally enforced. 

It is believed that this ruling has inaugurated a reform that can not fail 
to promote the ends of justice, vindicate the law, save both delay and 
expense to claimants and to attorneys, and, at the same time, relieve 
the Department of much labor in the adjudication of appeals that should 
never have been admitted to the docket of the Secretary's office. 



The foregoing precedents are cited here to illustrate the spirit of the 
present administration in the adjudication of pension claims. They in- 
dicate a widening of the scope in which pension ruliw^^ ^«t^\AK^ X^'c^^L 
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confined, and, yet, tbey strictly maintain the intentions of the system 
itself. The statutes regulating the subject lack much of being per- 
fect; they are marked by inconsistencies and inequalities; but their 
provisions are vastly more liberal than those of any other Government. 
Beferring to the characteristics of the system, the language employed 
by the assistant secretary in his report to the Secretary of the Interior, 
dated October 2, 1889, may be appropriately repeated, as follows : 

This comproheDsive system, providimg aid for many thoasand soldiers wounded and 
diseased by reason of service, coald hardly be perfect in its mnltifarions details. In 
spite of frequent amendments it is still marked bere and there by inequalities that 
need the revision of Congress. These inequalities are apparent not only in the rat- 
ings that are allowed for certain disabilities, but in the methods of procedure 
whereby meritorious claims may be established on one hand and fraudulent applica- 
tions detected and denied on the other. This is a general statement of a condition, 
the discussion of which will not be amplified in this communication, but which the 
people's representatives should thoroughly consider, with a view to such amendatory 
legislation as shall promote the ends of justice to the Government and equalize the 
benefits of the pension system. A careful revision of the statutes relating to the 
classification and rating of specific disabilities, to the conditions which constitute 
dependent cases, to the regulations governing accrued pensions, and to the line of 
duty in the service, might remove the misappreheusidn of many claimants as to their 
pensionable rights, and facilitate also the adjudication of such claims when appealed 
from the Commissioner of Pensions. The simpler the law the more easily executed. 
Much, however, of existing pension legislation is not only deficient in uniformity of 
purpose, but fraught with obscure phraseolugy, inapt defiuitions, and complicated 
details which obstruct the aims of the law itself, but which can be remedied only by 
a thorough elimination of defective expressions and the substitution of accurate 
terms. 

The origin of the pension system and the purpose in which it was 
framed appeal alike to the munificence of the Republic, the stability of 
which was insured and perfected by the sacrifices of its heroic armies ; 
and the constant aim of these rulings has been to worthily illustrate a 
system which a grateful country has devised for the care of those whose 
disabilities are at once badges of honor and testimonials to the line of 
duty in the service. 
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DECISIONS RELATING TO PENSIONS. 



L.INE OF DUTY— CLAIMANT'S IlESI^ONSIBLLITY. 

William M. Ammeeman. 

(Departmental decision Ivol. I, P. J):, p» 5] overruled: Claim allotced,) 

The Department rt'couHidero and overrnles the former decision dated June 25, 1886 
[Vol. 1, P. D., p. 5]f in the case of William M. Amiuermau aud holds that, ia 
order to give title to pension, the injury or disease which caused the disability for 
"which pension is claimed must have had a connection with the service as a re- 
sult ; and, upon the facts set forth in the former decision, it is held that the in- 
jury for which pension was claimed was connected as a result with the military 
service. Ammerman was in his proper place, ready to perform such duty at 
might be required, and the alleged injury was incurred without fault or neglecs 
on his part. 

Assistant Secretary Bussey to the Commissioner of Pensions^ March 25, 

1889. ^ 

Upon a motion filed by claimant's attorney, I have reconsidered the 
claim of William M. Ammerman, formerly of Company K, Eighty-sixth 
Begiment of Ohio Yolauleers, for pension, upon which a decision affirm- 
ing the action of the Commissioner of Pensions, adverse to claimant's 
right to pension, was given by the Department ou the 25th of June, 
1886. 

It was not deemed necessary by the Department to send for the 
onginal papers, as it appears from the former decision that the facts of 
the case as set forth therein are conceded. It appears from the decis- 
ion that the said William M. Ammerman received an injury, on account 
of which he claimed pension, in the following manner : On or about the 
Ist of September, 1863, he was in camp, standing in front of his tent. 
Certain of his comrades were engaged in play, in which, however, Am- 
merman was not participating. One of the comrades kneeled down be- 
hind Ammerman, and another pushed him backwards over the one 
l^neeling ; so that he was thrown upon his head and shoulders, and re- 
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ceived a fracture of the left clavicle and of the acromion process of the 
scapula. 

The claim was rejected by the Pension Office on the ground that the 
alleged injuiy was not received in the line of duty; and the decision was 
affirmed by the Department on that ground. 

It is conceded, that to give title to pension, the injury or the disease 
which caused the disability on account of which pension is claimed 
must have had a connection with the service in some manner, as a re- 
sult of the service. Upon the state of facts set forth in the former de- 
cision, the injury on account of which Ammerman claims a pension was 
connected as a result with his military service. At the time he received 
the injury he was in his proper place, ready to perform such duty as he 
might hi called upon to do. The injury alleged as the ground of pen- 
sion happened to him without any fault or neglect on his part. The 
injury was connected as a result with the service, in that the service had 
placed him in the position where, without fault on his part, he had re- 
ceived said injury. This connection is sufficiently close and direct to 
entitle him to the benefits of the pension law. In the vast mass of 
cases in which pensions are allowed, the injury or the disease on ac- 
count of which the allowance is made is connected with the service in 
no other manner than that obedience to military orders and regulations 
placed the soldier in the position where he was exposed to the causes 
of such disease or injury. 

A soldier, while in the place where the service requires him to be, Is 
exposed to the contagion of small-pox, and the attack of that disease 
causes a disability on account of which he claims a pension. It would 
not for a moment be contended that the disability originating in this 
manner was not connected with the service, as a result. So Qf all those 
disabilities which arise from the diseases produced by malaria. In the 
case under consideration, the disability on account of which the claim 
is made is conceded to have originated because of the thoughtlessness 
or recklessness of those with whom the soldier was necessarily asso- 
ciated. The cause of the disability was something in which he had no 
agency, and which he had no opportunity to'^avoid. The case is there* 
fore similar in some respects, and of equal merit,, as regards pension, to 
those cases in which soldiers contract disability from exposure to the 
hidden causes of disease. The Department, therefore, concludes that a 
disability contracted in the manner in which, it is conceded, this appli- 
cant incurred the disability for which he claims pension was contracted 
in the line of duty in the service, and is consequently pensionable. 

The decision dated June 25, 1886, affirming the decision of the Pen- 
sion Office in this case, is overruled and set aside, and you will please 
adjudicate the claim of Mr. Ammerman in accordance with the views 
herein set forth. 
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LINE OF DUTY— CONTRIBUTORY NEGLIGENCE. 

Zenas Hamilton. 

{Departmental decUion [voZ. 2, P, D,,p, 217] overruled: Claim allowed,) 

Claimant having been injured in a pensionable degree by a fall of Heats whilst wit- 
nessing a circns performance, and it appearing that he was at the place as a mem- 
ber of a detail ordered to protect and gnard said circus, and was within the tent 
at the time of the accident by the permission of his superior officer, the sergeant 
in command of said detail, it is held that he was in the line of duty for pension- 
able purposes. The accideut by which claimant was injured was unavoidable 
on his part, with the happening of which he was in no way concerned. 

Assistant Secretary Bussey to the Commissioner of PensionSj April 11, 

1889. 

I have carefully considered the motion filed by Milo B. Stevens & Co., 
attorneys of the above-named claimant, March 18, 1889, requesting that 
the departmental decision of September 15, 1888, affirming on appeal 
the action of your Bureau, rejecting the above-entitled pension claim 
and setting aside and overruling the former departmental decfsion of 
March 5, 1885, be reconsidered and overruled by the Department. 

As is stated in said motion, the above claim has been considered by 
the Department upon three former occasions. I have subjected the 
former adverse decisions to a careful review, and have arrived at the 
following conclusion in relation thereto: 

With regard to the first point made in said motion, I am of the opin- 
ion that the correct principle was announced and the proper ground 
taken in the decision of September 15, 18SS, of which complaint is 
made. The action of the Commissioner of Pensions in refusing to obey, 
and virtually overruling, upon his own motion, the departmental decis- 
ion of March 5, 1885, was distinctly and emphatically disapproved 
and overruled as an illegal and unwarrantable exercise of jurisdiction; 
and this doctrine appears to have been re-affirmed in the subsequent 
departmental action of January 11, 1887, overruling the former motion 
for reconsideration of said- decision, filed by the above-named attorneys. 
In rendering said decision of September 15, 1888, the Department ap- 
pears to have ignored the aforesaid action of the Commissioner, treat- 
ing it as null and void for lack of jurisdiction, as wjvs proper; but it 
proceeded further, considered the claim upon its merits, overruled and 
set aside the former departmental decision of March 5, 1885, and 
affirmed the original action of your Bureau rejecting said claim. 

I am of the opinion that the Department has jurisdiction to take 
snch action upon proper grounds, since the whole case was before it 
upon said appeal ; but this brings me to the second point made by said 
motion, viz, that said decision of September 15, 1888, was based upon 
an erroneous view of the law. It did not correctly state the principle 
which should control in the decision of this and all similar cases, hold- 
ing, as I do, that the former decision, of March 5, 1885^ was <»t\ftRX»* 
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The decision of September 15, 1888, so far as it related to the merits 
of said claim, with regard to what constituted <* line ofduty in the serv- 
ice," was based upon the views held in the decision of the case of William 
M. Ammerman (I vol.. Pension Decisions, page 5), a decision which has 
since been reconsidered, overruled, and set aside bj' the Department. 

I am clearly of the opinion, after considering the facts connected with 
the incurrence of the injury for which this claim for pension is made, 
that the second point contended for in said motion is well taken. It 
is true that it a})pears that claimant was injured by a fall of seats while 
se>ated among the audience witnessing a circus performance, bnt it 
also appears that he was at the place, where said circus was perform- 
ing, as a member of a detail, ordered to protect and guard said circus^ and 
was within the circus tent at the time of the accident by the permission 
and consent of his superior officer^ the sergeant in command of said de- 
tail^ and, during an interval between the times, he was required to go 
on post as sentry. Bis being in the circus tent, looking at the perform- 
ance, was merely incidental to his being on duty at that place as a 
member of the guard. He was simply awaiting there the proper time 
to arrive when he would again be required to walk his post as sentinel, 
and was in a place where be had permission to be, near his post of duty — 
in a position where he was ready to respond in a moment to any call 
that might be made upon him, and, in my judgment, was in the line of 
his duty as a soldier and as a member of said guard at the time said 
accident occurred ; nor do I think it just or reasonable to hold that 
claimant's pensionable status should be in any way affected by the cir- 
cumstance that he was a spectator of a circus performance, which hap- 
pened to be transpiring at said time and in said place. There appears 
to have been no dispute as to the fact ihsit the accident by which he was 
injured was unafoidaJjle on his party with the happening of which he was in 
no way concerned. 

For these reasons I am convinced that the theory upon which said 
departmental decision of September 15, 1888, was based was erro- 
neous; that said decision incorrectly declared the law applicable to this 
claim ; and that the same reasons vyhich justified the Department, under 
the views held in said decision, in then overruling the former decision 
of March 5, 1885, would apply now withequalor greater force to justify 
the setting aside of said decision of September 15, 1888, in accordance 
with the views herein expressed. 

Said motion for reconsideration is therefore sustained upon the point 
above indicated, and said departmental decision of September 15, 1888, 
and the subsequent action of January 11, 1889, overruling a motion to re- 
consider said decision, are set aside as overruled ; and the former depart- 
mental decision of March 5, 1885 — reversing the action of your Bureau 
rejecting this claim, and directing its admission — is hereby re-afflrmed 
and adiiered to. You are diret'ted, therefore, to place the name of claim- 
ant upon the peusiou rolls, iu accordance with the aforesaid decision of 
JVlarch 5, 1885. 
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MARRIAGE-WIBOW— JUmCIAT. FINPIXGS. 

Hbkbietta Bbegxinbidge (Colored), Widow of Olmstead 

Beeckinbidge (Colobed). 

{Departmental decieions of June 7 and July 14, 1887, oveiTuled and claim alloKed.) 

1. Under section 4705, Bevised Statutes, the woman, who at the date of the enlist- 

ment or of the death of soldier (a slave) was living with him as his wife, the two 
habitually recognizing each other as husband and wife, aud as such recognized 
by others, is entitled to pension as his widow, even though, prerious to such co- 
habitation, the soldier (being a'slave) had contracted a so called marriage with 
another woman then living. (See case of Fanny, alleged widow of Frank H. 
Curtis (colored), Vol. 2, P. D., p. 159.) 

2. The Judgment and findings of a court of competent jurisdiction as to the existence 

of the marital status between parties, npon the trial of a suit involving said re- 
lation, will be accepted by the Department as conclusive. 

AsHstant Secretary Bussey to the Commissioner of Pensions^ April 11, 

1889. 

I have carefully considered the motion filed April 5, 1889, by Samuel 
McEee, attorney for the above-named claimant, requesting that the de- 
partmental decision of June 7, 1887, affirming on appeal your action 
refusing to restore said claimant to the pension-rolls, and the subsequent 
departmental action of July 14, 1887, overruling a former motion to 
reconsider said decision, be again reconsidered by the Department. 

It appears that the aforesaid claimant waa dropped from the rolls by 
your Bureau November 6, 1883, upon the grounds : 

1. The claimant was not recognized as the soldier's wife at enlistment, be having 
abandoned her ten months or a year before enlistment. 

2. None of the children peusioned were the soldier's, he having had only one child 
by the claimant, and that having died before his enlistment. 

With regard to the latter of said grounds, it appears to be conceded 
by the attorney of claimant to have been well taken ; but he contends 
that the claimant has been shown to have been the wife of the soldier 
at the date of his enlistment, and as such is entitled to be restored to 
the pension-rolls as his widow, in her own right, he having died in the 
service. 

The adverse action of your Bureau appears to have been sustained 
by the depRrtmental decision of Juno 7,1887, upon the following 
grounds, to wit: 

1. That the condition of this claimant's marital relations wa8 never of a stable 
character or-of a high order. 

2. That it is apparent the soldier abandoned claimant six months or a year prior 
to bis enlistment. 

3. That said abandonment was probably due to the loose character of the union and 
to the fact that claimant was unfaithful to the soldier and cohabited with others. 

4. That in view of the above-recited facts it is impossible to determine the paternity 
of the children, but the evidence is deemed sufficient to exclude the soldier from being 
regarded as father of any of the children, save the one which died prior to his enlist- 
ment. 
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5. That it is considered the claimant has been afforded ample opportunity, throngh 
two special examinations, to prove her claim and present it in the best manner, and, 
having failed to adduce iu these examinations conclnsive or satisfactory proof, the 
rejection of the claim upon the original grounds cited by the Pension Office, and for 
the reasons above recited, is adhered to and the case dismissed on appeal. 

The claim was again considered by the Department upon a motion for 
reconsideration of said decision, and, in a lengthy opinion overruling 
Haid motion, the above-cited grounds of rejection were maintained and 
adhered to, and the further ground was taken that the evidence showed 
that the soldier bad been married to another woman, who was living 
but from whom he had never been divorced, at the time of his marriage 
to the claimant. 

The attorney of the claimant now contends in this motion that the 
claimant's right to restoration rests alone upon the decision of the 
question: 

Was she at the date of soldier's enlistment living and cohabiting with him as his 
wife, and were they recognized at that time as husband and wife by others, and 
did they habitually so recognize each other f 

And that — 

it matters not, first, whether her marital relations were strictly and purely moral or 
not; second, nor whether she drew pay for chiUlreu not begotten by the soldier; 
third, nor whether her marriage to him was after his former marriage, and dnring the 
life-time of his former wife. 

It appears that the soldier and the above-named claimant were both 
slaves in the State of Kentucky at the time of their said marriage, 
up to the date of soldier's enlistment in the Army, and that she claims 
pension as the widow of the soldier under the provision of section 4705 
of the Revised Statutes of the United States, defining the pensionable 
status of the widows of colored and Indian soldiers. 

Under said section, the material question to be determined, and, as 
contended by this motion, the only question determining this claimant's 
title to a pension as the widow of this soldier is whether or not she 
bore such marital relations to him at the date of his enlistment as are 
described in said section, and which, as therein provided, would entitle 
her to recognition and pension as his widow. 

The contention of said motion on this point is manifestly well taken, 
and the above-enumerated grounds upon which said departmental de- 
cisions were based were clearly erroneous and irrelevant to the issue in 
this case in the light of the views enunciated by the Department upon 
this same question subsequent to the rendition of the aforesaid decis- 
ions in the carefully-considered opinion reconsidering and overruling a 
former departmental decision in the case of Fanny, widow of Frank H. 
Curtis (2 Pension Decisions, p. 159). 

Under the decisions of the courts of the State of Kentucky, these par- 
ties were at that time incompetent to contract a valid legal marriage in 
the general acceptation of that term. All marriages between slaves 
were consequently null and void in law, and were so held by all the 
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conrts daring the time that the institution of slavery legally existed in 
this country, so that it is wholly immaterial to this issue whether the 
soldier had contracted a so-called marriage with another woman or with 
any number of women prior to his cohabiting with the claimant as his 
wife, provided he was living with the claimant as his wife, and they habit- 
ually recognized each other as hnsband and wife and were so recognized 
by others, at the date of his enlistment (soldier having died in the serv- 
ice), inasmuch as this state of affairs, if established, would meet all the 
requirements of section 4705, necessary to entitle her to pension as the 
widow of the soldier. 

In fact, it was to meet just such cases as the present one, growing out 
of the anomalous domestic relations existing among this class of per- 
sons, while in a state of slavery, that Congress passed the act now em- 
bodied in said section. 

In the aforementioned departmental decisions in this claim, doubt 
was expressed as to the sufficiency of the evidence to establish the ex- 
istence of the aforesaid domestic status, required by said section 4705 
to entitle the claimant to pension as widow at the date of soldier's en- 
listment. 

The attorney contends in this motion that this question has been 
made the subject of judicial inve^stigation, and is now res adjudicata 
under the decision of the circuit court of the United States for the dis- 
trict of Kentucky in the case of Henrietta Breckenridge vs. Valentine 
Hodhapp and the United States of America ; and in support of said con- 
tention he files with said motion a duly-certified transcript of the plead- 
ings, proceedings, and judgment of said court in said above-entitled 
cause. 

It appears from said transcript that said suil. was one in which the 
United States was made a party defendant, upon its own motion, for 
the purpose of recovering from this claimant certain money alleged to 
have been wrongfully paid her on account of pension as the widow of 
soldier, and to recover which the suit had been originally brought by 
claimant against defendant Hodhapp, to whom she bad loaned said 
money, in the common pleas court of Jefferson Oounty, Ky. The United 
States, by its district attorney, appeared in said court and filed a cross 
X)etition, setting up its claim to said money, upon the ground that the 
claimant was not the wife of soldier and did not live with him as such 
at the date of his enlistment; and upon its motion the cause was re- 
moved to the circuit court of the United States for the district of Ken- 
tucky. 

The cause was tried in said latter court upon this very issue, and the 
court decided on the trial, after full hearing, that claimant was the 
wife of the soldier at the date of his enlistment, and rendered judg- 
ment in her favor and against the claim of the United States. 

It is manifest that the foregoing is a clean-cut judicial determination 
of the material question in this claim by a court of the II\i\\i^^\^\R^^ 
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of the highest respectability and of competeut jurisdiction, with the 
parties before it and after fall and fair investigation of all the facts 
npon the trial of said cause; and, if not absolutely binding upon the De- 
partnient, it is at least so strongly persuasive that it should be sufficient 
to settle the question of claimant's status as the wife of said soldier at 
the date of his enlistment, and her title to i>en8ion as his widow under 
section 4705. 

For the reasons above given, the Department is of the opinion that 
this motion should be sustained, and said former departmental decis- 
ions in thisclaim, made June 7 and July 14, 1887, are hereby reconsidered, 
overruled, and for nought held ; and the said action of your Bureau re- 
fusing to restore the claimant to the pension rolls is reversed, and you 
are hereby directed to restore her name to the pension rolls as the widow 
of said soldier in accordance with the rules and regulations of the Bu- 
reau of Pensions. 



MNE OF DUTY— RESISTING ASSAITLT. 

Michael Bennett. 

{Eeconsideration of former decision : AUmcance of claim,) 

Where a soldier reeisted an assault made with a saber by an '^nnknown officer," 
while the soldier was returning from fatigue duty, said *' officer" having en- 
deavored to take from him certain public property (an ax) with which he had been 
intrusted by his commander io perform a certain duty, the Department holds, upon 
a reconsideration of the case, that the soldier (claimant) was not guilty of con- 
tributory negligence when, as a consequence of said resistance, he incurred the 
injuries alleged for pension ; that he was in the line of duty when resisting the 
said *' unknown '* and '' unauthorized officer," aud that he is entitled to pension 
for the resulting disabilities. The former departmental decision, rendered Janu- 
ary 14, 1887, is overruled. 

Assistant Secretary Bussey to the Commissianer of PensionSy April 19, 

1889. 

In pursuance of a motion filed April 12, 1889, by John A. Judson, for 
the reconsideration of the departmental decision rendered on appeal 
January 14, 1887, in the case of Michael Bennett, Company F, Sixth 
New York Heavy Aitillery, I have examined the papers in the claim, 
and hereby sustain said motion, overruling said departmental decision 
for error of law and of fact. 

Michael Bennett, the claimant, enlisted in Company F, Sixth New 
York Heavy Artillery, August 26, 1862, was mustered into the mili- 
tary service of the United States as a private in the above-named or- 
ganization. September 2, 1862, and was discharged June 28, 1865. His 
original declaration for invalid pension was filed August 16, 1876, in 
which, as in subsequent affidavits, he alleges saber-cut wound on 
right side of head over the ear, aud saber-stab of face under the right 
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• 

eye, causing dizsiness in his heHcl, liardness of hearing, partial loss of 
memory, and defective sight in one eyo; that said wonnds were in- 
flicted with a saber by an unknown *' officer,'^ or by his orderly, while 
he (the claimant) was in the i>erformance of his duty ; all of which oc- 
curred at •' Camp Barry," near Harper's Ferry, W. Va., in the autumn 
of 1863. 

Your office, after causing the case to be investigated by a special ex- 
aminer, rejected the claim April 10, 1885, on the ground (as stated to 
the Department in your letter of June 2, 188G), that *^ the alleged salier 
wounds of head and face were not received in the line of duty, but were 
incurred while resisting a superior officer, as shown by the testimony ; 
that no testimony has since been filed, and, consequently, the action of 
rejection is adhered to." 

From this action of your office of April 10, 1885, the claimant ap- 
pealed under date of May 6, 1885. 



This is a case in which there is no conflicting testimony and which 
turns upon the point as to whether or not the claimant was in '^ the line 
of duty " when resisting an assault made upon him while returning from 
fatigue, by an '^ unknown person,'^ said to have been a commissioned 
officer, the assault having been made with view to taking from him 
certain public property, namely, an ax, with which he (the claimant) 
had been intrusted by his commander to perform a certain duty. 

Granting that the aforementioned assailant was, in fact, a ^* commis- 
sioned officer," having no official relation to claimant be^ ond the fact 
that both belonged to the military establishment of the United States, 
yet, it must be conceded that, until such commissioned officer was defi- 
nitely placed in command over claimant by competent authority, such 
officer could have had no legal right to give claimant orders ; nor would 
claimant be in any way bound to obey his orders except under the 24th 
Article of War, since it is an established military principle, and one of 
the regulations of the Army having the full force of law, that, "with- 
out orders from competent authority, an officer can not put himself 
on duty (i. e., exercise command), by virtue of his commission alone.'' 
(Army Regulations, 1881, Art V, 14.) Although the edition of 1881 of 
Army Regulations is referred to, this regulation has been in force and 
in the Regulations ever since the organization of the Government and 
of the Army. Hence, if the aforesaid assailant had been, in fact, a 
commissioned officer, he had no more right than any private soldier 
would have had to halt claimant while en route to his (claimant's) camp 
in the execution or completion of a duty assigned to him (said claim- 
ant), and then and there give him an order and attempt to enfor(5e it 
with blows — no more right, than he or the hypothetical private soldier 
would have had to enter claimant's camp, order him out of his tent into 
(he company's street, and demand of him his guu. 
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If the claimant had been gnilty of the military offense of ^^ nnlawfally 
resisting " his superior officer, it iA fair to presume that said officer woald 
have preferred charges against him and had him tried by coart-mar 
tail. But no such course was taken, nor did the claimant nor any of 
his witoessesever again hear of either the alleged officer or his orderly. 
The presumption is that the officer, recognizing the factthat he had ex- 
ceeded his authority, and, in so doing, had seriously wounded or caused 
to be wounded an unoffending enlisted man, over whom he had no au- 
thority, took care to keep himself and the case in the background, lest 
he himself be brought to trial for ''conduct prejudicial to good order 
and military discipline." 

Again : if the claimant had been gnilty, as alleged, of the military 
offense of ^'resisting his superior officer," then, the commanding officer 
of his own regiment, the colonel of the Sixth New York Heavy Artillery, 
would naturally, for the credit of his command and for the good of the 
service, have had the claimant tried for the crime. But no such course 
was taken. 

It is not established that the party with whom the claimant had the 
struggle for the possession of the ax was really a '' commissioned of- 
ficer." He is said to have been a person, apparently an " officer." Ko 
one knows who he was nor to what regiment he belonged, although all 
the witnesses agree in the statement that he did not belong to claimant's 
regiment, and that claimant was not under his command in any way 
whatsoever. Assuming the alleged '' officer" to have been, in fact, a pri- 
vate soldier, and hence of equal rank with claimant, then, there would 
be no ground for the rejection of the claim of appellant, if it hinged on 
the plea that it was rejected *' because he was resisting his superior offi- 
cer," and that "in so doing he was not in the line of duty." The bur- 
den of proof to show the assailant to have been a '' commissioned officer" 
is upon the Government. It is a disputable, not a conclusive presump- 
tion — the necessary evidence to establish the presumption being lacking 
in the accompanying papers. It is clear the claimant would have been 
justified and would have been '* in line of duty " in resisting his equcU in 
rank— a private soldier — had such person endeavored to deprive him of 
the ax with which he had been intrusted to perform a certain military 
duty. It is proven that the alleged officer had no authority over claim- 
ant, direct nor indirect, and that, hence, he was not competent to give 
him orders. The conclusion is, therefore, that claimant committed no 
military offense in refusing to obey an order or a demand to deliver up 
to an ** unknown" and unauthorized individual public property which 
had been intrusted to his care, and for the loss of which he would have 
been chargeable on the muster-roll of his company. On the contrary, he 
was in the line of duty, and actually performing his duty, when refusing 
and resisting, as already described. 

Claimant had been detailed by his lieutenant for "fatigue" duty, 
viz, cutting wood, to perform which service the sergeant of his com- 
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pany had issued to him an ax, the property of the United States. 
He, with his companion (William Pope), set ont with the ax to cat 
wood, did cat wood, and the two were retarning to their camp, the 
claimant still having the ax in his possession when the incident oc- 
caiTed resalting in the wonnd for which he asks a pension. 

In view of the foregoing line of reasoning and of the evidence ad- 
duced in 8npiK>rt of it, the Department holds, npon a reconsideration 
of the case, that the claimant was not guilty of contributory negligence 
when he received the injuries heretofore described ; that he was in the 
line of duty in resisting the attempt of an unknown, unauthorized party 
who essayed to deprive him of certain public property intrusted to his 
charge; and the Department holds, furthermore, that claimant is entitled 
to pension for his alleged disabilities. The assignment of error, upon 
which this motion for reconsideration is based, is sustained, and you 
will, therefore, adjudicate the claim of Michael Bennett, late private, 
Company F, Sixth New York Heavy Artillery, in accordance witti the 
views herein expressed. 



L,IXE OP DUTY— ACCIDENTAL. rNJITRIKS. 

William. H. Bbokenshav^. 

(Former decision {vol, 1, P. D., p, 194) overruled and claim allowed,) 

1. Claimant having incnrred an injnry of left side, caused by three soldiers, names 

unknown, jumping? on him while he was ''climbing into his bank/' the Depart- 
ment holds that, inasmach as the alleged injury happened to hira *' without any 
fault or neglect on his part,'' claimant was in the line of duty, and is entitled to ' 
pension upon the same principle as that which determined the recent overruling 
departmental decision involving the re-consideration of the case of Wm. M. Am- 
merman (vol. 3, P. D., p. 1). 

2. The alleged injury, though not a necessary result, was, as to claimant, an unavoid- 

able incident of the service, it having been caused without provocation on his 
part, he haviug been the helpless victim of an irresistible assault. 

Assistant Secretary Bussey to the Commissioner of Pensions^ April 19, 

1889. 

On the motion, filed April 9, 1889, by Soule & Co., attorneys, Wash* 
ington, D. C, for a reconsideration of the adverse departmental decis- 
ion rendered on appeal, July 23, 1887, in the case of W. H. Brokenshaw, 
late of Company H, Twenty-ninth Michigan Volunteers, I have care- 
fally re-examined the facts in the claim and the law applicable to them ; 
and, as the result of said reconsideration, the aforesaid departmental 
decision is hereby overruled and the claim for pension allowed, for the 
reasous which follow : 

The basis of the claim, filed April 30, 1883, was an injury of left 
side, alleged to have been incurred in the service and line of duty at 
Jackson, Mich., about March 25, 18G5, said injury having been caused 
by three soldiers, names unknown, jumping on cVamttuXi ^\i^^ V^ ""^^^s^ 
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cliinbing into his bank, crashing ribs of left side jast below the heart* 
Claimant was enrolled March 2, 18G5, and was mustered out with his 
company June 30, 1865. He was examined at Detroit, Mich., October 
1, 1884, by a board of examining surgeons, consisting of J. F. Noyes, 
N. W. Webber, and Charles C. Yemans, who reporte<l as follows : 

There is a marked depression in the left chest just below the breast. Ribs appear 
to have been bent at thin point inwards. Complains of pains on every effort that 
requires reaching npwards with arms, or on stooping over. Anything that jars the 
body, as riding, he says, causes distress. Suffers nndoubtedly with pleuritic adhe- 
sions. Is undoubtedly considerably disabled for manual labor. Disability three- 
fourths. 

The claim was rejected by the Commissioner of Pensions, March 2, 
1886, npou the ground that ^^ claimant was not injured in the line of 
duty ;^ and, in the afore* mentioned adverse decision, affirming the ac- 
tion of the Commissioner of Pensions, the Department held that — 

The injury having been caused by three soldiers, names unknown, jumpini^ on him 
(claimant) while he was climbing into his bunk, was clearly not incurred in the line 
of duty in the sense that would carry with it a pension. 
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The foregoing facts present a case that involves the definition of Hue 
of duty in its relation to disabilities incurred by reason either of accident 
or of assaalt in the military service. It has been held by the Depart- 
ment that, in cases of assault in the service, ''it is immaterial whether 
the assault was unprovoked or otherwise, as, in either case, the injurv 
was not due to the service in contemplation of law." This doctrine was 
maintained and enforced in the case of E, M. Harrington, No. 289577, 
on which was based ruling 133, (Digest of Pension Laws, page 279). It 
was in pursuance of this ruling that the present claim was decided ad- 
versely, on appeal, July 25, 1887, the Department holding that *^an in- 
jury that was received by a soldier as the immediate or remote conse- 
quence of either an accident or an incident, of a quarrel or an alterca- 
tion, not caused by nor included in the necessary duties of the service, 
is not pensionable," the Department adding that — 

Otherwise, the Government would be required to broadly assume responsibility for 
the consequences of a soldier's excuseless lack of discretion or of prudence in the con- 
trol of himself when not executing a duty or not under orders, and with reference to 
personal conduct which military regulations do not and can not exact of him in the 
service ; and, as a further consequence, the Government would bo required to assume 
toward the soldier, at the date of his enlistment, the attitude of an insurance corpor- 
ation, oflering contributions for injuries or other disabilities which were not in- 
curred directly or indirectly by virtue of his military service. 

The motion for reconsideration filed in this case is based upon an al- 
leged error of law in the decision from which is taken the foregoing 
quotation ; and the attention of the Department is called by claimant's 
attorneys to the recent departmental decision overruling the opinion in 
the case of William M. Aramerman (No. 320978), late of Company K, 
Ohio Volunteers, the plea for said motion being that, *'thc circum- 
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stances beiug exactly similar,'^ the claimant in the motion is ^^ entitled 
to pension under the aforesaid overruling decision." In said overruling 
decision, the Department holds that — 

It is conceded that to give title to pension the injury or the disease which caused 
the disability on account of which pension is claimed mast have had a connection 
with the service in some manner as a result of the service. Upon the state of facta 
set forth in the former decibion the injury on account of which Ammerman claims a 
pension was connected as a result with his military service. At the time he received 
the injury he was in his proper place, ready to perform such duty as he might be 
called upon to do. The injury alleged as the ground of pension happened to him 
without any fault or neglect on his part. The injury was connected as a result with 
the service, in that the service plactd him in the position where, without fault on his 
part, he received said injury. This connection is sufficiently close and direct to enti- 
tle him to the benefits of the pension law. In the vast mass of cases in which pen- 
sions are allowed, the injury or the disease on account of which the allowance is made 
is cuunected with the service in no other manner than that obedience to military or- 
ders and regulations placed the soldier in the position where he was exposed to tho 
causes of such disease or injury. 

Keferring to the original ruling in the Ammerman case and to the 
recent overruling decision in the same case, as quoted above, the 
difierence between the first and the latter becomes distinctly apparent; 
and that difierence discloses the chief reason in support of the over- 
ruling decision on which attorneys in the pending motion rely. 

In the original Ammerman decision, as in the preceding case of Har- 
iiugton, the Department declined to recognize the doctrine of contribu- 
tory negligence as affecting the line of duty, and failed, therefore, to notice 
either the guiltiness or the innocence of the injured party. It is an im- 
memorial and true doctrine of the common law that *Hhe plaintiff 
has no remedy, if his negligence in any degree contributed to the acci- 
i\ent" of which he (K)mplains and whereby he suffered injury; but the 
converse of this doctrine is equally true, viz, that, if the negligence 
of the other party was the sole proximate cause of the injury, then, the 
injured party may recover. As now correctly held by the Department, 
Ammerman was ^Mn his proper place, ready to perform such duty as he 
might be called upon to do,'' and was guiltless of any act contributory 
to it, inasmuch as '' the injury alleged as the ground of pension hap- 
pened to him without any fault or neglect on his part," and hence he 
was entitled to a remedy at law. That which in this particular was 
true of Ammerman seems to have been true, with increased empha- 
sis, of Brokeushaw, the claimant in the pending motion. Broken- 
shaw was clearly in the line of duty — not passive only, but cLctive duty — 
inasmuch as when he received the alleged injury he was in the act of 
" climbing into his bunk,'' the place of customary rest, which it was his 
dut3* to use, and which was provided for him by the regulations of the 
service; and said injury, though not a necessary result, was, as to claim- 
ant, an unavoidable incident of the service; it having been caused, 
without provocation on his part, by "three soldiers, names unknown, 
Jumping on him while he was climbing into his bunk." He was tUa&\\2L 
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110 degree a oontribator to his owd injary, l)at was merely the helpless 
recipient of an irresistible assault His title to remedy is plain, bat it 
does not lie against his assailants. It lies in the system of pensions 
provided by Congress for disabilities incurred in the military servioe 
and line of duty. Brokenshaw was '' in his proi)er place, ready to 
perform such duty as he might be called upon to do," and the injury 
alleged as the ground of pension happened to him ^' without any foult 
or neglect on his part." Tlie doctrine which the Department now avows 
is a fundamental rule of justice, and the application of it to the claim- 
ant in this as in all similar cases seems to be required by the true spirit 
aud intent of the pension system. • 

The assignment of error contained in the motion for reconsideration 
of the decision in this case, filed by the attorneys of claimant, is sus- 
tained, and therefore you are respectfully directed to put the name of 
William H. Brokenshaw on the roll of pensioners, ratiug his disability 
in accordance with the law and with the rules and regulations of your 
office. 



RESTORATION-CERTIFICATE OF DISABILITY. 

Emanuel P. Steed. 

( Motion for reconaideration sustained : Claim allowed, ) 

1. Lay aud verbal testimony, given years sabsequent to claimant's discharge from 

the service, and years subsequent to filing original claim for pension, is inade- 
quate to overthrow the official statements contained in a sargeon's certificate of 
disability written at the date of claimant's discharge. 

2. Where claiuiant's name was dropped from the roll of pensioners />n account of 

afore-described lay and verbal testimony, conflicting with the record, ** it should 
be restored in conformity with the rulings of the Department relating to the sn- 
perior value, as evidence, of a hospital record and of a surgeon's certificate of 
disability over mere verbal testimony." 

Assistant Secretary Bussey to the Commissioner of Pensions^ April 2(5, 

1889. 

The motion filed April 15, 1889, by H. D. McKnight, attorney, ask- 
ing for a reconsideration and reversal of departmental decision, ren- 
dered on appeal January 5, 1887, in the case of Emanuel P. Steed, late 
of Company F, First West Virginia Cavalry, a claimant for restoration 
to the pension-roll, is granted for the reasons that follow : 

The assignment of error, upon which this motion is based, is that 
claimant's name was dropped from the pension-roll on alleged ^^ informa- 
tion ^ derived from *' a personal enemy who had been forced by law 
to pay claimant money which was left with him for safe-keeping while 
claimant was in the service, "^ and that the record supporting the claim 
for pension, including the surgeon's certificate of disability upon which 
claimant was discharged, was not given proper weight as evidence. 
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It appears that claimant, who eDiisted Aagnst 28, 1861, and was dis- 
charged Febraary 9, 1863, tiled his original application for pension Aa- 
gnst 30, 1865, alleging that, while in the line of duty engaged in a 
skirmish with the enemy at Bloomery Gap, W, Va., February 14, 1862, 
his horse fell, badly rupturing him. 

It appears, also, that claimant was pensioned May 30, 1866, at $2 per 
month from August 30, 1865, for right inguinal hernia ; and, on October 
12, 1867« payment was suspended for investigation. On June 16, 1882, 
claimant filed an application for restoration of pension, which was re- 
jected November 17, 1885, upon the ground that 'Hbe right inguinal 
hernia existed prior to enlistment.^ 



Beviewing the evidence supporting claimant's allegation in connection 
with the motion for reconsideration, I find that the records of the War 
Department show that claimant was discharged February 9, 1863, on 
certificate of disability which states that he was discharged ^^ because 
of scrotal hernia — a bad case. This disability has existed since the 
14th of February, 1862, occasioned by an injury received by the falling 
of his horse while in action. Present condition unfit for horseback 
duty. General health delicate." 

It is apparent that the foregoing certificate of disability is fully cor- 
roborative of claimant's own allegation as to the origin and the nature 
of his disability. The certificate, written contemporaneously with claim- 
ant's discharge, distinctly states that his scrotal hernia was ^^ occasioned 
by an injury received by the falling of bis horse while in action." 

The ^'information" upon which the Commissioner of Pensions sus- 
pended the payment of claimant's pension, October 12, 1867, was traced 
to a personal enemy of the soldier. It was lay and verbal testimony, 
given years subsequent to claimant's discharge from the service, and 
years subsequent to the filing of the original claim for pension. Such 
testimony, the Department holds, was utterly inadequate to overthrow 
the official statements contained in the foregoing certificate of disabil- 
ity ; and the action of the Commissioner of Pensions in dropping claim- 
ant's name from the rolls because of such conflicting lay testimony was 
not only error, but a gross violation of well-established rulings of the 
Department fixing the superior value of a surgeon's certificate of disa- 
bility as record evidence. In determining the motion for reconsidera- 
tion of the erroneous decision, I hold the ruling in the case of Joseph D. 
Sawyer (2d Vol. Pension Decisions, page 122) to be applicable here, viz : 

Where the verbal evidence relating to the origin and character of the claimant's 
diaabilitiea is conflicting, but claimant has both a hospital record and a certificate of 
disahility corrohoraiing his declaration and explicitly stating that his alleged disa- 
bilities were incurred in the line of duty, the conflicting verbal testimony should be 
eliminated from the case ; and claimant's hospital record, fortified by the aforesaid 
certificate, will be accepted as conclusive evidence in support of his title to pension, 
linless there appear palpable fraud or error in said record evidence : and, where said 
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claimaDt's name wa« dropped from the roll of peDaioDers on account of the aforemen- 
tioned conflicting verbal evidence, it should be restored in conformity with the rul- 
ings of the Department relating to the superior value as evidence of a hospital record 
and of a surgeon's certificate of disability over mere verbal testimony. 

In view of the foregoiug pertinent roling, it is held by the Department 
that there is apparent in the certificate of disability, apon which the 
claimant was discharged, neither^' palpable fraud'' nor ^^ error," aDd 
that the certificate itself contains conclusive evidence that claimant's 
disability was ^^ occasioned by an im'ury received by the lalling of his 
horse while in action" and, thereby, in the line of duty. 

I therefore sustain the motion for reconsideration and direct that claim- 
ant's name be restored to the pension roll, beginning at the date when 
it was dropped therefrom, October 12, 1867. 



LINE OP DUTY— ASSAULT. 

William Jones. 

(Decision [voU l,P.D,f p. 87] reconsidered and claim allowed,) 

1. A soldier, while under orders and obeying army regulations, is in tbe line of duty 

for pensionable purposes. The Government can not be relieved of responsibility 
for the injuries incurred by the soldier in the line of duty while it is faithfully 
pursued. 

2. Where soldier, a member of the guard, while standing against a rail or balustrade, 

eating his rations at dinnertime, immediately in front of his quarters, was pushed 
or thrown backward over said balustrade by two comrades, who engaged in a 
scuffle to which the soldier did not contribute, and thereby incurred injuries ; 
Heldf the injuries were received in the line of duty, for pensionable purposes. 

3. The Department adheres to the opinion of the late Attorney-General Gushing, May 

17, 1855, that it is a wise public policy to presume in favor of the service, '' when 
the line of duty enters potentially into the cause of disability, although it be not 
certainly probable that it was either the exclusive or the predominant cause.'' 

Assistant Secretary Bussey to the Commissioner of Pensions^ April 21 ^ 

1889. 

Yoar communication, dated 17th instant, calling attention to the 
rejected claim of William Jones, late of Company G, Eighty-eighth 
Ohio Volunteers (No. 258172), and to the rule laid down in the recent 
departmental decisions whereby the former decisions in the cases of 
William M. Ammerman and William H. Brokenshaw were overruled for 
the reasons stated, is hereby acknowledged. 

The claim of William Jones was, on appeal, rejected by the Depart- 
ment, April 14, 1887, upon the ground that tbe case was similar to that 
of William M. Ammerman, which had been decided adversely June 25, 
18S6, and that the disability alleged by claimant was not due to, nor 
incurred in, the line of duty in the service. The aforesaid decisions in 
the cases of Ammerman and Brokenshaw have been overruled, and 
the motion for the reconsideration and reversi^l of this case is, for sim^ 



DECISIONS KELATING TO PENSIONS. 17 

lar reasons, sustained with the additional expression of opinion that 
the facts in the case put the claimant, with peculiar force, in the line of 
duty when he incurred the injury which he urges as the basis for pen- 
sion. Beviewing the evidence, it appears that the former adverse 
decision of the Department should be overruled as a serious error of 
both fact and law appertaining to the line of duty, and for the reasons 
which follow : 

The claimant (William Jones), in bis declaration for pension, makes 
a statement as to the origin of scrotal hernia, the disability which he 
alleges as the basis of his claim; and said statement, as shown by the 
evidence contained in the accompanying papers, is admitted without 
controversy. The claim was originally rejected by the Commissioner 
of Pensions, August 19, 1885, on the ground that ^^ claimant's disability 
did not grow out of an act or condition incident to his service in line 
of duty." In a letter, dated March 8, 1887, and addressed to the Sec- 
retary of the Interior by Acting Commissioner J. J. Bartlett, the ground 
of rejection is further stated in the following terms: 

The principle involved in this case is similar to that heretofore decided in the case 
of William M. Ammerman, No. 320973, in which it was held that the alle^^ed injuries 
and disabilities were not the result of^ incident to, nor connected with the perform- 
ance of any kind of military duty. 

The material facts connected with the incurrence of the disability, 
(scrotal hernia), which is alleged by the claimant, are conceded in the 
former departmental decision to be the following, viz : 

Claimant, while serving as a member of the guard, and having the permission of 
his superior officer, while standing againHt a rail or balustrade eating his rations at 
dinner time, immediately in front of his quarters at Camp Chase, Ohio, in May, 1865, 
was pushed or thrown backward over said balustrade by two of his comrades, who 
were scnfiling on the portico which supported the balustrade, and who, intending to 
precipitate him from his position, had seized him for that purpose, claimant himself 
having no part in th« seufHt', except to resist or to defend himself against the uuex^ 
pected assault, which caused the disability now alleged as the basis of this appeal. 

Upon the foregoing statement of facts, as established by the evidence 
in the case of claimant in whose behalf the pending motion for recon- 
sideration is filed, askiug for a reversal of the aforesaid departmental 
decision, it is apparent that the controlling question involved apper- 
tains to the line of duty in the service. The facts in the case, stated 
more fully and minutely than heretofore, are the following : 

(1) Jones, the appellant, was a member of the guard for the day, was 
under orders, and had therefore been assigned to a specific and con- 
tinuous line of duty from guard-mount to guard-mount. He was not 
merely an idle spectator of the " scuffle" or " play ^ in which his two 
comrades were engaged on the portico, but was there for a diiterent 
purpose, in pursuance of which he was engaged at the time of the as- 
sault upon him, viz, the purpose of eating rations at dinner time, for 
which, as was customary, he had stacked his gun by the permission of 
Ilia superior officer. 

23044— VOL 3 2 
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(2) Jones, the appellant, had permission from his superior officer to 
stack his mnsket for a particular purpose, viz, to go to the cook-house, 
get his rations, and eat the same at the usual hour for dinner. He 
wore his accouterments (which a member of the guard is forbidden to 
remove during his tour of duty, extending from guard-mount to guard- 
mount, i.e.f twenty-four hours), was engaged in eatinghis rations, and was 
therefore obeying the specific order of his superior officer at the time 
the assault was made upon him by the scuffling comrades, who seized, 
overpowered, and threw him backward over the balustrade. So far 
firom being a participant, he did not countenance, nor tolerate, nor en- 
courage the aforesaid scuffle, but resisted it with all his might, in self- 
defense against the peril to which he was suddenly exposed. The 
preponderating evidence conclusively shows that appellant was not an 
actor in the premises, but a subject; and the Department has distinctly 
held that, even where the proofs as to the question of actor or subject 
are balanced, and '' it is impossible to determine by them whether the 
case be one of contemporaneity or of cause and consequence, it is a 
resonable inference of public policy to presume in favor of the service." 
The presumption based upon this ruling is clearly in favor of the 
claimant. 

(3) Jones, the appellant, being under orders as a member of the 
guard, and, at the time of incurring his disability, being engaged in an 
act — eating his rations — which was a necessary incident or condition of 
the ^service, must be regarded also as being as strictly in the line of duty 
as if he had been assailed by an overwhelming force of the enemy while 
standing on guard with his gun in hands. The rations which he held 
in his hands and of which he was partaking were, as they appertain to 
or affect the line of duty, a legitimate substitute at the moment for his 
gun. It has been uniformly held by the Department that a soldier 
while under orders and obeying army regulations is in the line of duty 
for pensionable purposes; and this ruling seems to be directly applica- 
ble to the facts underlying the pending claim. The Government can 
not be relieved of responsibility for the injuries incurred by the soldier 
in the line of duty while it is being faithfully pursued by him. 

Again : 

(1) The Department's attention is directed in the former decision to 
the apparent discrepancy between the statements made by claimant 
on two different occasions when narrating the circumstances involving 
the origin of the disability; but it appears, upon a fair consideration of 
said statements, that the discrepancy indicated is only in certain verbal 
expressions that are so trivial as not to impair the significance of the 
statements themselves, nor to discolor the material facts, nor to impugn 
the veracity of claimant in his several averments. 

(2) There is in the evidence a lack of certainty on the part of one 
witness as to the alleged fact that, when assailed and seized by the 
scuffling comrades, claimant was in the act of eating his rations, which 
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his saperior officer specifically permitted him to do in the interval of 
relief from holding bis gun ; but the distinct affirmations of claimant, 
whose credibility is uniuipeached, supported by the corroborative testi- 
mony of several eye witnesses, may, in the absence of proof to the con- 
trary, be safely accepted as satisfactory evidence of the correctness of 
claimant's own statement. 

(3) In view of the conceded statns of the claimant as a member of the 
guard, and, therefore, the necessary inference that he had been put, by 
orders for the day, in the specific line of duty from guard-mount to 
gnard-monnt, the Department holds that claimant was in the line of 
doty, not only constructively, but actually, while, by permission of his 
superior, he was partaking of his rations at the usual hour, as shown 
by evidence, even as he would have been had he, by permission of his 
superior officer, stepped a few yards away from the immediate guard- 
post for the purpose of taking a necessary drink of water in the course 
of the day. He was in the performance of an act whicn was not only 
pertinent to, but an essential condition of the service. A soldier must 
eat in order that he may follow the line of duty, and the exact spot at 
which he swallows his rations, if the act be permissible in the <5i*ders 
under which he may have been placed, can bear no necessary relation- 
ship to the propriety of the act itself, and much less to the line of duty 
to which the soldier is for the moment assigned. The permission granted 
by the superior officer spans the apparent distance between the imme- 
diate guard-post and the spot at which, under the circumstances of the 
case, the soldier was engaged in eating his rations, and, for that pur- 
pose, keeps him in the line of duty so long as he obeys the regulations 
of the service. 

The foregoing analysis of the case sufficiently presents the points of 
law and of fact upon which the Department rests the following con- 
clusions : 

1. The claimant in this case was the victim of an overpowering as- 
sault to which he did not contribute, and to which he was not a party, 
while he was in camp under orders as a member of the guard, and while, 
also, he was doing an act which, according to army regulations, is not 
only related to, but an essential condition of the service; and, there- 
fore, when, without contribution or carelessness on his own part, he in- 
curred the disability which he here alleges, he was in the line of duty 
in the sense that gives title to pension. 

2. The Department, furtheimore, applies to this motion for reconsid- 
eration the doctrine laid down by the late Attorney- General Gushing, 
May 17, 1855, wherein he held it to be according to public policy to 
presume in favor of the service *' when the line of duty enters poten- 
tially into the cause of disability, although it be not certaiuly provable 
that it was either the exclusive or the predominant cause." 

3. There is in the case of claimant — who, it appears, had followed the 
line of duty two years in defense of his country — an equitable element 
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wliicli deserves the Department's recognition at tlie.exi>ense even of a 
hard technicality that might otherwise he injected here for the purpose 
of denying to him the beneficent provisions of the Government, in the 
service of which he became the innocent victim of an incurable malady. 
Justice seems to require that the liberal construction of which the pen- 
sion laws are susceptible should be applied to the grounds upon which 
the claim is based. 

The Department, therefore, disapproves the rejection of this claim, 
overrules the adverse decision rendered April 14, 1887, and respectfully 
directs that you place the nam'e of claimant upon the pension rolls in 
accordance with the law now applicable to the case. 



ikcreased bating— act of june 16, 1880. 
Obeey S. Babbett. 

, (Beoonsideralion of former deettion denied,} 

The Department construes and applies the act of June 16, 1880, entitled "An act to in- 
crease the i)ension8 of soldiers and sailors who have been totally disabled." 

Assistant Secretary Bussey to the Commissioner of Pensions^ May 4, 1889, 

I have carefully considered the motion filed April 17, 1889, by 
Orrey S. Barrett, requesting that the departmental decision of Aug- 
ust 30, 1887, affirming, on ai)peal, the action of your Bureau rejecting 
his claim for increase of pension (Certificate ISTo. 61,183), be reviewed 
and overruled by the Department. 

It appears that the above-named claimant is in receipt of a pension 
of $50 per month under the act of June 18, 1874, for a disability result- 
ing in "permanent and total helplessness requiring the regular aid 
and attendance of another person." Claimant applied for an increase 
of his pension to $72 per month, which was rejected by your Bureau, 
and said rejection was affirmed by the Department on appeal, August 
30, 1887, upon the ground that the claimant was not in receipt of, nor 
shown to be entitled to, the rate of $50 per month at the date of the pas- 
sage of the act of June 16, 1880, 

The claimant, by this motion, contends that said decision was error j 
that others are receiving the rate of $72 per month for a disability no 
greater than that in his case; and he requests to be informed for what 
reason he is not entitled to the higher rate claimed. 

Said departmental decision and your own action in this case were 
unquestionably correct under the express provisions of the law govern- 
ing the claim, and there appears no ground for a reconsideration of the 
same. 
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There is evidently no dispute about the extent and severity of the 
claimant's existing disability, and it may be even greater than in the 
case of some pensioners now on. the rolls at the rate of $72 per month; 
but this apparent inequality results alone from the terms used by Con- 
fess in the act of June 16, 1880, and the Department is powerless to 
afford any relief. The 1st section of the act of June 16, 1880, pro- 
viding for the payment of the rate of $72 per month, is as follows: 

That all soldiers and sailors who are now reeeivirig a pengion offifly dollars per monthj under 
tlie proyisioiiB of an act entitled "An act to increase the pensions of soldiers and sailors 
wlio have been totally disabled/' approved June 18, 1874, shall receive in lieu of all pen- 
sions now paid them by the Government of the United States, and there shall be paid 
them in the same manner as pensions are now paid to such persons, the sum of seventy- 
two dollars per month. 

Since it is admitted that claimant was not in receipt of a pension of 
$50 per month under the act of June 18, 1874, at the date of the ap- 
proval of the act of June 16, 1880, nor had an application for increase 
of said rate pending at said date, and as* it further appears, from the 
certificates of the medical examinations on file, that he was not entitled 
to a rating of $50 per month, June 16, 1880, it must be obvious to 
him that he could not be included within the class of pensioners 
described by the language of the above-cited jict, even by the most 
liberal and broad construction that could be put upon it. 

Said departmental decision of August 30th, 1887, will, therefore, be 
adhered to, and this motion be overruled. 



MOTHSB'S BEPBNBEXCB— BEQinSITB COXDITIONS. 

Eliza (colobed), motheb of James HuaHEs (golobed). 

(BeeongideraHon of claim denied.) 

1. The essential basis of a dependent mother's claim is that she ''shall be assumed to have 

been dependent npon her son within the meaning" of section 47 07, ''if, at the date of 
his death, she had no other adequate means of support than the ordinary proceeds of 
her own manual labor and the contributions of said son, or of any other persons not 
legally bound to aid in her support, and if, by actual contributionsi or in any other 
way, the son had recognized his obligations to aid in the support of his mother, or 
was, by law, bound to such support,'' etc. 

2. In executing the plain letter of the statute the Department can determine the compare 

ative value of conflicting evidence, adduced to establish a particular fact ; but it can 
not so stretch the law as to embrace in its scope cases which were evidently intended 
to be excluded. 

Assistant Secretary Bussey to the Commissioner of Pensions^ May 4j 1869. 

The motion ffled April 17, 1889, by Jas. H. Vennilya & Co., attor- 
n^s, Washington, D. C, asking for the reconsideration and tes^^^^^ 
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of departmental decision rendered on appeal^ June 11, 1887, in the case 
of Eliza Hughes, alleged dependent mother of James Hughes (Claim 
Ko. 307,177), is denied for the reasons which follow: 

The motion for reconsideration is based ui)on an alleged error of law 
appertaining to the construction and application of section 4707, grant- 
ing x>ensions to dependent relatives. 

It appears from the evidence accompanying the mother's claim that 
she was a slave at the time of her son's enlistment in the service, and 
at the date of his death, December 14, 1SG4, in hospital at Fortress 
Monroe, Virginia. It appears, also, that claimant remained with her 
owner until the close of the Civil War in 1805. Her application as 
dependent mother was filed July 28, 1883, alleging that she was de- 
pendent upon the soldier at the date of his death; but the claim was 
rejected, March 6, 1886, upon the ground that " no dependence nor sup- 
port had been shown by the testimony " in the case. 

The ground stated in section 4707, Revised Statutes, as the essential 
basis of a dependent mother's claim, is that ^^ a mother shall be assumed 
to have been dependent upon her son, within the meaning of this sec- 
tion, if, at the date of his death, she had no oilier adequate means of sup- 
port than the ordinary proceeds of her own manual labor and the contri- 
butiofi8 of said son, or of any other persons not legally bound to aid in 
her support, and if, by actual contributions, or in any other Avay, the 
son had recognized his obligations to aid in the support of his mother, 
or was by law bound to such support," etc. 

The foregoing language of section 4707 is both explicit and impera- 
tive. The conditions essential to constitute pensionable dependence 
are minutely stated, leaving but little, if any, room for construction. 
It is clear, as held heretofore in the case of Margareta, mother of 
Charles ISTeher (vol. 2, Pension Decisions, p. 347), that ^^ dependence, in 
the sense of requiring assist«ance from deceased soldier at the time of 
his death, and as necessary to aftbrd her adequate means of subsistence, 
is an absolute prerequisite to constitute a dependent mother in the 
meaning of the pension laws." The attorney, in support of this motion 
for the reconsideration of the adverse departmental decision of June 11, 
1887, says: 

It has been the practice of the Pension Office heretofore, in cai^es where the parent and 
son were slavesj to consider and accept the fact of relative de{>endence, regardless of the 
condition of both as slaves and, consequently, both dependent upon a master. This has 
been the case, particularly, where both parent and son were owned by the same master 
and Hved on the same plantation, as is satisfactorily proven in this case. Moreover, the 
equities in this claim are so strong that, even if we had not the practice of the Pension 
Office to warrant us, we should feel justified in appealing to the discretion allowed you in 
such matters. 

In reply to the foregoing, and for guidance in all similar cases, the 
Department now holds that no such "practice" as that to which refer- 
ence is made ever obtained in the Bureau of Pensions, within the knowl* 
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edge of the Secretary of the Interior; but, if it be a fact, as alleged, that 
such a practice has received either encouragement or recognition in the 
Borean of Pensions it was given without authority of law, and should 
not be repeated. The only statutory provision relating to this subject 
is contained in section 1407, Revised Statutes; and there is neither a sen- 
tence nor a line in said section warranting the Commissioner of Pen- 
sions to exercise such a discriminating power in determining the essen- 
tial conditions of pensionable dependence, as the alleged "practice" 
would indicate. Neither the letter nor the spirit of the law would jus- 
tify it. 

In the case now under consideration, there is lacking both the neces- 
sary evidence of the mother's dependence upon the soldier at the date 
of his death, and the essential evidence of aid, or of. contribution j at any 
time on the part of the soldier in support of the mother; and, yet, the 
law absolutely demands these two conditions in making a case of pen- 
sionable dependence, irrespective of the race, or the color, or the 
peculiar surroundings of the mother. In executing the plain letter of 
the statute, the Department can determine the comparative value of 
conflicting evidence, adduced to establish a particular fact; but it can- 
not so stretch the law as to embrace in its scope cases which were 
evidently intended to be exclvded. But for these limitations, it would 
be impracticable to establish the lines of justice, or to build up a series 
of safe precedents, in enforcing the requirements of the pension system. 

The former decision is reaffirmed. 



ITEW DISABILITY-PROOF OF ORIGIN. 

Alexander Gillespie. 

(Former deciiion [vol. S, P. D., p, 16"] modifiedf and r^ection of claim re-affirmed on motion to 

reconsider.) 

1. The Department^ npon consideration of claim for ^^new" disability, maintains an im- 

memorial ruling that the hospital record, made during service, is presumed to be 
correct as showing all the diseases or disabilities and likewise all the treatment which 
claimant had during the service; and where claimant, years after discharge, alleges a 
disease or other disability, of which his hospital record contains no mention, and of 
which, also, there was no evidence at discharge, the presumption is that said disease 
or disability was not incurred in the service, but subsequently to his discharge, and, 
therefore, it is not pensionable. 

2. Lay testimony, when unsupported by the record or by medical evidence, and which is 

dated years after claimant's discharge, can not be accepted as proof of the incurrence 
of the alleged disability in the service. 

Assistant Secretary Bussey to the Commissioner of Pensions^ May 8, 1889. 

In pursuance of the motion filed April 15, 1889, by Wm. E. Bliss, 
attorney, for the reconsideration and reversal of the adverse depart- 
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mental decision, rendered February 20, 18S8, in the cafve of Alexander 
Gillespie, late of Company C, 4th Indiana Cavalry, whose application 
for increased pension, on account of new disability, was rejected by the 
Department, I have carefully examined the accompanying papers. 
The main facts in this case appear to be the following: 
Claimant enlisted in August, 1862, and was discharged in July, 1865, 
having been nearly three years in the service. He is i>ensioned at $8 
per month from February 16, 1862, for typhoid fever and kidney and 
urinary affection. On May 29, 1885, claimant made application for in- 
crease of rating, on account of the disabilities for which he was pen- 
sioned, which was rejected on the ground that he was in receipt of the 
full amount of x>cnsion to which he was entitled under the law. He 
again filed an application for increase, September 2, 1886, alleging, as 
a new disability, the fracture of skull over left eye, causing partial loss 
of vision of the left eye, and claiming that the disability was incurred 
in the service at Brashear City, Louisiana, in October, 1863, by his be- 
ing struck on the head with a piece of board in the hands of an enraged 
comrade. Claimant's account of the origin of the new disability is con- 
tained in bis affidavit, filed March 31, 1887, as follows: 

I was sitting on a bench cleaning my carbine, when Henry Wise, of my company but 
of another mess, made some remark aboat men for detail to load a boat, to the effect that, 
'if you leave out the non-commissioned officers and non-combatants, there would not be 
many men for detail," and I added, ''and the paroled prisoners'' — whereupon the said 
Wise flew into a passion and picked up a piece of board and struck me, producing an in- 
jury to the skull. * * * I am sure there was no provocation other 
than that said remark, which I made with no idea that I was giving offense. 

The adverse departmental decision, which the attorney of claimant 
'now moves the Department to reconsider and reverse, was ba^ed ux>on 
the foregoing statement of claimant, it being held in said decision, as 
in the case of Wm. H. Brokenshaw, that, conceding said statement to 
be true, the alleged fracture of skull was not, in contemplation of law, 
incurred in nor due to the line of duty in the service, inasmuch as 
"the fracture of claimant's skull by an enraged comrade, in retaliation 
for an alleged personal offense, can not be construed into a legitimate 
incident of the line of military duty." In view, however, of the fact 
that the decision in the case of Brokenshaw has been lately overruled, 
and the doctrine of contributory negligence admitted, as aflfecting the 
line of duty, I have carefully examined the accompanying papers in 
this case for the purpose of ascertaining whether or not, and to what 
extent, claimant was blamable for the assault of the "enraged comrade" 
which, as alleged by him, caused the "fracture of skull." The result of 
my investigation is that I am persuaded that claimant's alleged fracture 
of skull was not incurred in the service, as alleged, It appearing that 
the incident to which the fracture is ascribed is not proved; that his 
new disability, for which increase of pension is claimed, was evidently 
contracted some time subsequent to his discharge; and that he is 
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already fully pensioned for the disabilities wbicli are really traceable 
to the line of duty. This conclusion is based upon the following 
reasons: 

1. The fracture of skull, of the existence of which we have the first 
indication in a medical examination made of claimant, June 24, 1885, 
by the board of surgeons at Kosciusko, Indiana, is alleged by claimant 
to have been incurred in Octobery 1863, nearly two years prior to his 
discharge from the service; and yet, although claimant was an inmate 
of two hospitals in which he was treated for the disabilities on account 
of which he is pensioned, there is no hospital record nor other record 
evidence of said fracture or injury, nor the slightest testimony to show 
that, during the two years of service subsequent to the alleged incur- 
rence, he ever complained of the fracture or was, in any degree, a 
sufferer from it* ^ 

2. There is neither record nor other evidence in the accompanying 
papers, nor in the office of either the Surgeon General or the Adjutant 
Cteneral, to show the existence of the alleged fracture, either prior to or 
at the date of claimant's discharge; nor did claimant mention the 
alleged injury in either his original application for pension, which was 
granted him to begin February 16, 1862, or in his first application for 
increase of pension, filed May 29, 1885. If, as now alleged by claimant, 
the fracture of skull existed in a pensionable degree, at the date of 
both of the aforesaid applications, why did he not mention the fact and 
make it the basis, in part, of his original claim f The failure to do so 
furnishes an almost conclusive presumption adverse to the existence of 
the injury itself. 

3. It appears from the accompanying papers that, between 1865, 
when claimant was discharged from the service, and June 24, 1885, 
when, ux>on a medical examination, there appeared the first indication 
of skull fracture, claimant had been subjected to repeated medical ex- 
aminations, but no trace of said fracture was discovered, and none 
mentioned by claimant, nor by any witness. . Claimant did not file his 
application for pension on account of said neto disability, until Septem- 
ber 2, 1886, nor did he undertake to offer any evidence as to the origin 
of it until March 31, 1887, fidly twenty-three years subsequent to the 
alleged incurrence, and long after he had begun to litigate his original 
claim for pension. The only evidence presented now to establish the 
alleged incurrence of fracture in the service and line of duty is claim- 
ant's own affidavit and the verbal testimony of two comrades (hitherto 
unknown in the accompanying papers), given from memory and un- 
supported by a single fact of record. Such evidence is hardly compe- 
tent to establish incurrence in the service. It is an immemorial ruling 
of the Department that — 

The hospital record, made during servioe, is presumed to he correct as sUQw\Tv<9!:^«.VV\.\!k& 
diseases or disabilities and, likewise^ all the treatment 'wYi\e\i daxm»sX\v^ ^xityq^^^ 
teryjoe; and where cJaimant, yean after his discharge, aXVejs^ «^ d^%a^ or o\Xi«c ^^br^^^^ 
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of which his hospital record contains no mention, and of which also there was no evidence 
at discharge, tl e presumption is that the disease or disability was not incurred in the serv- 
ice, but subsequently to his discharge, and it is not, therefore, pensionable. 

In addition to the foregoing, and as applicable to this claim, I recall 
the well-established departmental ruling that "lay testimony, when 
unsupported, in a case like this, by the record or by medical evidence, 
and which is dated years after claimant's discharge, can not be accepted 
as proof of the incurrence of the alleged disability in the service." This 
ruling is based ux>on a well-accepted principle applicable to circumstan- 
tial evidence. 



Believing that the alleged fracture of skull — the new disability upon 
which the pending motion for reconsideration is based — ^is not proved 
to have originated in the service, the claim^for increase of pension on 
account of it must stiind rejected. 



ACCIDENTAL INJURIES— LINE OF DUTY. 

Mary E., widow of Alexander McNeil. 

(Departmental decision reconsidered and claim allowed,) 

A soldier having received in the service, during a friendly wrestling with a comrade, the 
injuries which subsequently caused his death : Ileldy That there l)eing neither malice 
nor bad blood about the affair, the injuries being pnrely accidental, and not contrary 
^o the rules and regulations of the service, the said injuries were incurred in the line 
of duty for pensionable purposes. The opposite view, "too narrow and technical." 

Assistant Secretary Bussey to the Commissioner of Pensions^ May 5, 1889. 

I have carefully considered the motion filed April 17, 1889, by James 
H. VermUya & Co., attorneys for claimant, requesting that the depart- 
mental decision, rendered May 8, 1888, in the case of Mary E., widow of 
Alexander McNeil, affirming on appeal the action of your Bureau reject- 
ing her claim for widow's pension (No. 263,306), be reversed by the 
Department. 

It is urged by the attorneys in this motion, that, inasmuch as it 
appears that the rejection of the claim was affirmed by departmental 
decision upon the ground that the soldier incurred the injuries, which 
are alleged to have resulted in his death, when not in the line of his 
military duty, based upon the views expressed in the cases of Ammerman, 
William M. (1 Pension Decisions, page 5), and Jones, William {idemy 
l)age 87), and inasmuch as the decisions in said cases have recently been 
overruled by the Department, the adverse decision in this claim 
should, for the same reasons, be reconsidered and overruled. The decis- 
ions, thus alluded to, as overniling the former holdings of this Depart* 
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ment in tlie cases cited, have very essentially modified the position pre- 
viously taken by the Department in defining the "line of duty," and 
established a broader and more liberal definition. 

In accordance with the present views of the Department upon that 
subject, I am of the opinion that the position taken by the attorneys of 
claimant is correct. 

It appears from the statement of fact« in this claim that the soldier 
received in the service the injuries which, it is claimed, subsequently 
caused his death, while engaged, in camp, in a friendly wrestling match 
with a comrade. There does not appear to have been any malice or bad 
blood about the aflair, and the injury to the soldier was evidently purely 
a<!cidental. He was at the time in camp, where his duty as a soldier 
required him to be ; and, in indulging in a harmless and innocent athletic 
sport, of a friendly character, he was not violating any of the rules and 
regulations of the service, nor disobeying any command of his superior 
officers, nor conducting himself in an unseemly or unsoldierlike manner, 
nor doing any other act calculated to disturb or to transgress military 
discipline. 

The Government placed both the soldier and the comrade with whom 
he was wrestling in the position where it was both natural and proper 
for them to indulge in such athletic sports or exercises, with the consent 
of their commanding officers; and I consider that it would be too nar- 
row and technical a view to hold that an injury, resulting from such 
exercises as appear in this case, was incurred out of the line of duty 
and, therefore, not pensionable. 

For the above reasons, this motion is sustained, and the adverse De- 
partmental decision of May 8, 1888, is hereby reconsidered, and the said 
uetion of the Bureau of Pensions, rejecting this claim upon the ground 
that said soldier did not incur the alleged fatal injuries in the line of 
dnty, is reversed. 

You are directe<l, therefore, to re-open sai<l claim, and adjudicate the 
siime in accordance with the views herein expressed. 



STTRGEON'S CERTIFICATE OF DISABILITY. 

Daniel Bidlake. 

(Beeonsideraiion of former decision detUed.) 

Tlic ruling in the case of Isaac Williamson (vol. 1, P. D., p. 7) is reaffirmed to the effect 
that "The written entries and statements of a public officer in the discharge of his 
official duties are attended with the legal presumption that his duty therein was 
properly performed. A statement in the certificate of discharge that the disability, 
on account of which Che soldier was discharged, existed prior to enlistment, not only 
ontwetghs the presumption of prior soundness, or the claimant's allegation thereof, 
but satisfactorily establishes the fiict, nntil the same is clearly disproved/' 
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Aanstant Secretary Buaaey to the C&mmisaianer of PensiofUj Ma/g 10 j 1889. 

The motion filed April 23, 1889, by Milo B. Stevens & Co., attorneys, 
for the reconsideration and reversal of departmental decision, rendered 
September 3, 1887, affirming on api>eal the rejection of the claim of 
Daniel Bidlake, late of Fourteenth Ohio Light ArtUlery, No. 464,634, is 
denied, becaose it appears from the records of the War Department 
that claimant was discharged from the service. May 14, 1863, ui>on a 
sorgeon's certificate of disability, signed by Dr. John 6. Harvey, Acting 
Assistant Surgeon in charge of Post Artillery Hospital, which bases 
the certificate upon ^'Epilepsia, which afiects his health, condition, and 
capacity for labor to such an extent as to render him unfit for military 
service." The certificate adds that ^'his disease, as appears from the 
evidence in the case, and in my opinion, existed before his enlistment." 

The claimant, who enlisted August 20, 1861, alleges in his original 
declaration that ^^at Gamp Denison, Ohio, about February, 1862, he, 
from exposure incident to army life, contracted fits." 

The case was subjected to a special examination, under instructions 
from your Bureau, September 21, 1886, and rejected on the ground that 
the alleged fits existed prior to enlistment, as shown by the records of 
the War Department and by the testimony taken by sx)eoial examiner. 



The Department denies the motion for reconsideration for the addi- 
tional reason that claimant's attorneys have produced no new fact, nor 
other evidence, to change the original status of the case, and because 
the ruling in the case of Isaac Williamson, Ko. 340,483, dAted January 
20, 1887, is adhered to and deemed applicable to this motion, it being 
held with reference to certificates of disability for discharge that — 

The written entries aad Btatements of a public officer in the discharge of his official 
duties are attended with the legal presumption that his duty therein was properly per- 
formed. A statement in the certificate for discharge that the disability, on account of 
which the soldier was discharged, existed prior to enlistment, not only outweighs the pre- 
sumption of prior soundness, or the claimant's allegation thereof, but satisfactorily estab- 
lishes the fact until the same is clearly disproved. 

Eespect for record evidence, formally given by officers of the Gk)vem- 
ment, is essential to the establishment of a safe line of precedents, for 
without it the Department would often be put "at sea'^ in ascertaining 
the origin and the nature of pensionable disabilities. Following this good 
rule, and applying it to the foregoing motion for a reconsideration of 
the case, I can see no sound reason either to overrule or to question 
the surgeon's certificate of disability, and, therefore, the rejection of the 
claim must stand. 
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JAKE OF DUTY— VIOIiATION OF BISCIPUCNE. 

Oenebal M. Brown. 

(Beconsideraiion ofdedaion t^ March 9, 1889^ davidd.) 

The line of daty in the seryioe is ayene to acts that are forbidden by properly aathorized 
superior officers, and that are in yiolation of military discipline; nor should a claim 
for pension be granted for disability incnrred as the resalt of a claimant's own willful 
wrong-doing. 

ABsisiant Secretary Buesey to the Commissioner of Pensions^ May lly 1869. 

In answer to the motion filed April 19, 1889, by General M. Brown, 
late of Company H, 5th Michigan Cavalry, asking for the reconsidera- 
tion and reversal of departmental decision rendered March 9, 1888, 1 
have this to say: 

It appears that claimant, who had been pensioned Angost 5, 1870, at 
the rate of $4 per month, commencing July 6, 1865, for disability caused 
by injury to right leg, alleged to have been incurred in the line of duty 
by the explosion of a carbine in his own hands, was dropped from the 
pension roll in April, 1887, ux>on the ground that said injury was not 
incurred in the line of duty; and claimant now asks for a reconsidera- 
tion of the aforesaid adverse decision, by reason of error of fact, and to 
be restored to the roll. 

The departmental decision, which claimant wants reconsidered and 
reversed, held that he was not in the line of duty at the time he incurred 
the alleged disability, inasmuch as he was doing an act which he was 
expressly forbidden by his superior officer to do, and which was in vio- 
lation of the regulations, or discipline, of the service. (The claim yvsLs 
submitted for examination by a special examiner, and the chief testi- 
mony adduced as bearing upon the main issue in the case is that of 
David Packard and Samuel McCartney, two eye-witnesses to the incur- 
rence of the injury, to wit: 

• 

Packard states before a special examiner that he was a private of Company H, 5th 
Michigan Cavalry; first knew appellant in the service; was with him when he got hurt; 
can't tell the name of the place ; but his horse played out on the march and laid down ; he 
(claimant) took hold of the muzzle of his carbine and struck his horse with it, or the butt 
of the gun, when it exploded, blowing his old carbine all to pieces, and a piece of it struck 
claimant on the right leg below the knee, and another piece near the eye. Affiant went to 
him and saw his injuries; did not see him again in the service. Does not remember 
whether the eye or side of face was affected ; saw his leg. At time of clubbing his horse, he 
first tried to get the horse up^ and, failing in that, clubbed him with his carbine. Affiant 
made an affidavit in this case heretofore, understands the questions asked, and his answers 
have been correctly recorded. 

Samuel McCartney, age 47, was a member of Company H, 6th Michigan Cavalry; 
remembers of appellant being hurt on one occasion in the spring of 1865, and in March, 
when they were near King William Court House, Va. They were returning' from a 
reoonnoisance, or raid, up James Biver. They were on the way to join General Grant's 
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forces from the Shenandoah Valley where they had been for some time. They were 
ordered to *' stand to horse.'' Appellant's horse had lain down and, in trying to get him 
up, he struck or jammed the horse with the breech of his gun, which was contrary to 
orders. Affiant was acting as first sergeant at the time, the first sergeant, Walter Grawfort, 
being then in Dismounted Gamp. Affiant ordered appellant to quit striking his horse with 
his gun, just as he was in the act of bringing the breech down on the horse the second 
time; at the second blow the carbine exploded and tore the gun to pieces; some of the 
pieces struck him on the leg, making a bruise which rendered him unfit for duty, and he 
was sent to hospital. Did not notice that his eye was hurt. All the injury that appellant 
received at that time, to his knowledge, was of the leg. Never saw him again in the ser- 
vice after he was put into the ambulance. Did not see him again until about 8 or 9 years 
ago (1876 or 1877) when he came to affiant for his affidavit in his pension case. He then 
wanted affiant to say that he received his injury in the line of duty, but affiant refused. 
Affiant did not then notice anything wrong with either of his eyes; did not notice that he had 
any trouble with his eyes. Did not then see his injured leg, and never examined it, and 
does not know how bad it was hurt. There was no commissioned officer with them when 
appellant was hurt. Affiant was in command as acting first sergeant. 

The foregoing testimony is offset by the affidavits of Joseph Barton 
and Jacob Mosher, who testify, substantially, that claimant was ^^not 
beating his horse at the time his carbine exploded/' but that "the explo- 
sion was caused by the carbine swinging around the shoulders and side 
of claimant whilst he was endeavoring to make his horse rise from the 
ground." This statement appears, however, to be hardly consistent with 
the manner in which, as a consequence of the explosion, claimant's right 
leg was injured. It is evident that the muzzle of the carbine was point- 
ing downward J at the time the injury was inflicted; the claimant was 
striking the horse with the butt of the weapon, the barrel being in his 
hands; and, consequently, the contents of the carbine entered his leg 
and caused the disability alleged. Furthermore, as said in the former 
decision, the "affidavits of Barton and Mosher are not deemed sufficient 
to overcome tlie testimony of Packard and McCartney, in view of the fact 
that McCartney was acting as sergeant of the company at the time, and 
he swears that, in that capacity, he ordered claimant to quit striking his 
horse with his gun, just as he was in the act of bringing the breech down 
on the horse the second time," Packard and McCartney fully corrobo- 
rating each other in every particular. 

I accept the testimony of Sergeant McCartney and of Comrade Pack- 
ard as giving the tnie account of the origin of claimant's alleged iigury, 
and as conclusive against the pending motion; and it is deemed oppor- 
tune here to say that the line of duty in the service is averse to acts 
that are forbidden by properly authorized superior officers and that are 
in violation of military discipline; nor should a claim for pension be 
granted for disabilities that are incurred as the result of a claimant's own 
willful wrong-doing. To do otherwise would be to establish a precedent 
that would seriously impair the value of rectitude of conduct as a nec- 
essary element in the line of duty. 

The departmental decision of March 9, 1888, is adhered to, and the 
motion for reversal is therefore denie(\. 
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AIXOWAI7C£ OF FEE— "NEW" BISABELITT. 

Melo B. Stevens & Co. 

(BeeonnderaUon of former decision denied.) 

1. As no person is entitled to receive more than one pension at the same time^ the several 

causes of disability alleged in a claim for original pension must be held as constituting 
only one claim. The law does not contemplate the presentation of seveval claims for 
one pension, nor the allowance of more than one fee for the prosecution of a single 
daim, except as expressly provided in the case of a new disability. 

2. A ''new disability" is held to refer to a disability alleged for the first time in a declar- 

ation filed after a certificate for a portion of the pension has been issued. 

Assistant Secretary Bussey to the Commissumer of Pensions j May 11 j 1889. 

Referring to the accompanying letter from Milo B. Stevens & Co., of 
this city, in which they request the Department to reconsider the decis- 
ion, dated November 30, 1888, in the matter of the fee for the prosecu- 
tion of the claim of James H. Aldrich for pension (Certificate No. 310,- 
619), I have to state that there is no reason why said decision should be 
disturbed or in any manner modified. The facts in the case were as 
follows: 

Mr. Aldrich had a claim for pension pending, on account of a wound 
of the knee, when Milo B. Stevens & Co. filed articles of agreement for 
a fee of $25. He afterwards filed a claim for pension on account of 
deafness. Other articles of agreement with Milo B. Stevens & Co., for 
a fee of $25, were filed. Upon the issue of the certificate granting 
pension on account of injury to the knee, a fee of $25 was paid to the 
attorneys. They prosecuted the claim for additional pension on account 
of deafuess. Upon the issue of the certificate granting additional pen- 
sion on account of deafness, no fee was certified. The attorneys claimed 
a fee of $25 upon the second issue or upon the certificate to grant ad- 
ditional pension on account of deafness. 

The decision of the Department, dated November 30, 1888, was as 
follows : 

The law provides that no agent, attorney, or other person, shall either demand or 
receive any other compensation for his services in prosecuting a claim for pension, or 
bounty land, than such as the Commissioner of Pensions shall direct to be paid to him, 
not exceeding $25. 

As no person is entitled to receive more than one pension at the same time, the several 
causes of disability alleged in a claim for original pension must be held as constituting 
but one claim. The law did not contemplate the presentation of several claims for one 
pension, nor the allowance of more than one fee for the prosecution of one claim, except 
as is ei^pressly provided in the cases of a new disability. 

The expression, "a new disability," is held by the Department to refer to a disabilty 
alleged for the firtt time in a declaration filed after a certificate for a portion of the pension 
has been issued. This is the sense in which it has long been used in VVvA^wx^aM^i^^Tv- 
sionsi and it is presumed that the fi-amers of the law used il m \]ix«X ««d^. k. ^a^xs^^^"^ "^ 
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new disability appears to be the only case in which the law recognizes sach a division of a 
claim as to permit the allowance of more than one fee in an original claim for peosioo. 
To allow a fee of |25 on each part of the claim under consideration would be to allow the 
attorneys the sum of |50 for obtaining an original pension, which is in conflict with the 
law which fixes the limit of the fee, in a claim for original pension, at f 25. It is held by 
the Department that the separate causes of disability, alleged by the applicant for an orig- 
inal pension, which are pending at the same time^ and in which the applicant is repre- 
sented by one attorney or firm, constitute but one claim. It was not contemplated by the 
law that the applicant should be represented by more than one attorney or firm, or thtt 
more than one fee should be allowed for the prosecution of one claim. The presentation 
of claims for pension in separate parts, with a view to increasing the fees of agents or 
attorneys, should not be encouraged. 

The action allowing but one fee to any one attorney or firm for the prosecution of a 
claim for original pension is in accordance with the established practice of the Bureau 
of Pensions, sustained by decisions of the Department, and is adhered to. 

The decision of Il^ovember 30, 1888, in this case is therefore reaffirmed. 



ACCIBENTAT^ INJURIKS— CONTRIBUTORY NBOL.IGENCE. 

John J. Fbeeland. 

(Motion for reeonsideratum overruUd.J 

An act of gross carelessness on part of claimant resulting in accidental injury, and causing 
disability for which pension is asked : the Department holds that said act put claim- 
ant outside the line of duty, relieved the Government of responsibility and rendered, 
the consequences non-pensionable. 

Assistant Secretary Bussey to the Commissioner of Pensions^ May 11 j 1889. 

I have careftdly considered the motion filed April 19, 1889, by 
John J. Freeland, requesting that the departmental decision of 
February 5, 1889, affirming on appeal the action of your Bureau reject- 
ing his claim (Certificate No. 49,227) for restoration of pension, be over- 
ruled by the Department. 

It is urged by this motion that the admitted facts in the claim are 
sufficient to warrant its reconsideratioli, and that said departmental 
decision was not in accordance with the law nor in harmony with the 
facts. 

The facts in the claim, as they are set out in the statement of the 
case given in said decision, are substantially admitted and fully stated 
in this motiou. 

It appears therefrom that the claimant has been a pensioner since 
1865 for a gunshot wound of left foot incurred in the service, and that, 
in March, 1867, he was granted increase of pension for amputation of 
right leg as a result of said pensioned wound. In September, 1867, 
claimant's pension on account of amputation of right leg was suspended, 
upon the ground that said disability was ia ixo way connected with his 
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military service, was not a result of his pensioned wound of left foot, 
and was the resolt of his own carelessness. Since the date of suspend- 
ing said pension for loss of right leg, the claimant has made numerous 
applications and efforts to have the same restored, which have been 
uniformly refused and rejected; and it is the decision of the Depart- 
ment, affirming the rejection of his last application for this purpose, 
that he now asks, by this motion, to be reconsidered. 

The material facets of the claim are admitted, and show that at the 
time of the ii^jury to Us right leg, resulting in the loss of it, the claimant 
was traveling under orders and upon transportation furnished by the 
Government, returning to his place of residence in the State of Indiana on 
what he terms a ^'wounded furlough or leave of absence;" that he was 
seriously disabled at the time by the wound in his left foot, which 
was weak firom that cause, and was quite lame ; that, on the arrival of 
the train at his place of destination, he attempted to leave the cars be- 
fore they had stopped, and while they were still moving, as he claims, 
slowly; and he stepped or jumped off^ alighting ux>on his injured left 
foot, causing him to fekll, and throwing his right leg under the wheels of 
the train, which ran over it and ii^jured it so that it had to be ampu- 
tated. 

These facts were held by the Department, in the decision complained 
of, as sufficient to warrant the action of your Bureau in rejecting said 
claim. I have carefully reviewed said decision, and can discover 
therein no error which, in my judgment, would afford proper grounds 
for overruling the same. I agree with the conclusion arrived at, that 
the above state of facts fully sustains the view that the alleged accident 
was the result of the claimant's own careless act, and that his wounded 
foot was not the proximate cause of the injury to his right leg, and was 
only incidentally connected therewith. 

There is no question that the claimant was in the service and line of 
duty, while on the train of cars, traveling in obedience to his orders 
and being transported by the Government; and had any accident hap- 
pened to him, or any injury been incurred by him, to which he did not 
contribute by any improper act on his part, and in which he was en- 
tirely blameless, it would undoubtedly have furnished proper basis for 
pension. 

The invalid condition of the claimant at the time unquestionably 
called for the exercise of more than ordinary care and prudence on his 
part, so far as his own acts and conduct were concerned; and I am 
decidedly of the opinion, in accordance with the views of the aforesaid 
decision, that his stepping from a moving train of cars, under the cir- 
cumstances of this case, was an act of gross carelessness, and that he 
alone is responsible for the accident resulting therefrom, and not the 
injury to his left foot for which he is pensioned. The claimant's argu- 
ment, that this holding would tend to lessen ^(^ x^^s^m^H^^ <^^ *^^ 
23044r^roL. 3 3 



34 DECISIONS RELATING TO PENSIONS. 

Government in the ratio of the extent of the soldier's (Usability and 
incapacity to care for himself, is wholly fallacious. The responsibility 
of the Government is not removed nor lessened at all, except by the 
acts of the soldier himself in taking such responsibility upon his own 
shoulders by conduct in violation of the rules of common prudence, or 
by a disregard of the ordinary care for his own SJifety which it was his 
duty to exercise. It is manifest from the foregoing that such was the 
case in this instance, and, consequently, this motion is overruled and 
said decision of February 6, 1889, adhered to. 



NON-BNIilSTED MEN-LIMITATION ACTT. 

Adelheit, widow of Fbedeeigk Bheim. 

The legal limitation applicable to the claim of a non-enlisted man is that, in order to be 
valid, the claim must have been prosecuted to a successfal issue prior to July 4, 1874; 
and no person claiming on account of the death of such a soldier has any right supe- 
rior to that which the soldier himself possessed under the law. 

Assistant Secretary Bussey to the Commissioner of Pensions^ May 14 j 1889. 

Herewith are returned the papers which accompanied your report of 
the 4th of April, 1889, upon the appeal of Adelheit Bheim from the de> 
cision of your oflSce, rejecting her claim for pension (No. 233,867] as 
widow of Frederick Bheim. 

The said Frederick Bheim filed an application for pension on the 8th 
of July, 1874, in which he alleged that he left Philadelphia, Pa., on the 
18th of April, 1861, as a private in Company D, of Captain Hufer's 
company of the Second Begiment of the Washington brigade, afterward 
Company D, Twenty-seventh Begiment of Pennsylvania volunteers, and 
that, on their arrival at Baltimore, Md., on the 19th of April, 1861, they 
were attacked by the rebels and he received a wound of the left arm, in 
consequence of which he was unable to follow his usual occui)ation. 

The report of the Adjutant General, U. S. A., sets forth that no such 
organization as the "Washington brigade" is known to his office j that 
the Twenty-seventh Begiment of Pennsylvania Volunteers commenced 
to organize May 6, 1861, and completed its organization June 1, 1861. 
He further reports that Frederick Bheim was enrolled on the 5th of 
May, 1861, and was discharged June 4, 1862. The soldier was admitted 
to Christian Street Hospital, Philadelphia, Pa., May 5, 1861, for treat- 
ment for fracture of the humerus. The evidence on file is sufficient to 
show that the wound, on account of which the said Frederick Bheim 
claimed pension, was Incurred in the manner alleged by him in his 
declaration. 

The said Frederick Bheim was not an enlisted man in the service of 
the United States at the time he receivei t\i^ \jo\xxA iwt ^\ji<c\v he 
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claimed pension. He bad, therefore, no valid claim under that portion 
of the law which refers to regularly "enlisted men." The law which 
grants pensions under certain conditions to persons who wereno^ enlisted 
in the Army of the United States provides that no claim by such non- 
enlisted person shall be valid unless prosecuted to a successful issue 
prior to the 4th of July, 1874. The claim of Frederick Rheim was not 
presented until the 8th of July, 1874, and the testimony showing the 
circumstances under which he received the wound alleged was not filed 
until 1882. The claim is, therefore, not admissible under the provisions 
of the law relating to ncm-enlisted men. 

On the 25th of October, 1877, Adelheit Rheim filed an application for 
pension, in which she alleged that she was the widow of Frederick 
Bheim, and that her said husband died May 23, 1875, of disease con- 
tracted in the army. Evidence was filed to show that he died from the 
eflects of the wound on account of which he claimed pension. 

From the rejection of her claim this appeal is taken. 

Under the provisions of the pension law the widow of a soldier is 
entitled to x>ension only in case he dies by reason of a wound, injury, or 
disease which, under the conditions and limitations of the law, would 
have entitled him to an invalid pension for disability resulting from 
such wound, injury, or disease. One of the limitations applicable to 
the claim of a non-enlisted man is that, in order to be valid, it must 
have been prosecuted to a successful issue prior to July 4, 1874. No 
I)erson claiming on account of the death of a soldier has any right 
superior to that which he himself had. The invalid in this case could 
not establish a claim for pension under existing law, if he were now 
living, and the application of any person claiming on account of his 
death is subject to the same conditions and limitations that his claim 
was and now is. 

The action of your Bureau rejecting the claim of the widow is, there- 
fore, affirmed. 

DEATH CAUSE— PATHOIX)GIC^lIi SEQUENCE. 

Akanda, Widow of Job Foster. 

{Motion for reconsideration of case overruled.) 

Where a pathological relatioa between the death cause and the pensioned disability is 
alleged, as the basis of claim, the claimant is not required to establish such relation 
by absolute proof; but there must appear some tangible, direct evidence on which to 
base at least a reasonable presumption that the pensioned disability actually pro- 
duced the disease causing death. 

Assistant Secretary Bussey to tlie Commissioner of Pensions^ May 15y 1889, 

I have carefully considered the motion Med M^^f ^^\^Si^\y3^^^<^ ^- 
Steveu-s & Co,; attorneys for the above-named e\a\sxiV5iivi\;^x<iK^vi^^^ 
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tho departmentiU decision made September 10, 1887, in the case of 
Amanda, widow of Job Foster, private Company K, Twenty-first Illinois 
Volunteers, affirming on appeal the action of your Bureau rejecting her 
claim for widow's pension, be overruled by the Department. 

This motion raises the question simply as to whether said decision 
was in accordance with the weight of medical testimony on file in tlie 
claim, or whether it was based upon the unsupported opinion of tlie 
medical referee only, and against the weight of said testimony. 

•It appears, from an examination of the record, that the soldier was a 
pensioner at the time of his death for a gunshot wound of left thigh, 
received in the service, and that he died in the Hospital for the Insane 
at Anna, Illinois, April 5, 1885, ot ^' paralysis a^tansP The claim for 
pension is made by his widow, based ux>on the theoiy that the ^''paraly- 
sis agitans" and insanity, causing soldier's death, were the results of 
the wound of service origin, for which he was pensioned. 

It is manifest that the only issue presented as decisive of this claim 
was the pathological relation existing between said fatal diseases and 
the wound for which soldier was pensioned, and that it was a question 
purely medical and scientific in character. The material medical evi- 
dence, filed in the claim, is fully set forth in the said decision, and it 
apx>ears therefrom that the physician who attended the soldier in 1872, 
and again in 1885, shortly prior to. his death and immediately before he 
was sent to the Insane Hospital, does not attempt to throw any light 
upon this question, nor to establish any connection between the fatal 
diseases of soldier and the said pensioned wound. He first mentions 
the existence of ^^paralysis agitansy^ February 1, 1885, which he attrib- 
utes to spinal trouble, but does not indicate that it had any connection 
with the aforesaid wound. The superintendent of the hospital, where 
soldier was last treated and died, distinctly states: ^^I can not, at this 
date, give any opinion as to the connection between said soldier's death 
and the gunshot wound he received while in the army." He states further, 
that it would be fair to presume that said wound contributed to bring 
about his insanity and the nervous affection of which he died, but that 
he has no means of forming an opinion as to the cause of said insanity 
other than the hospital record of the case, which states ^^oause un- 
known." 

Upon a review of this evidence, the medical referee held that it was 
not deemed sufficient, from a medical standpoint, to establish the neces- 
sary connection between the fatal disease and the pensioned disability, 
and this view was concurred in by your Bureau and affirmed by said 
decision. Upon a careful review of said decision, I am constrained to 
concur in the conclusion therein reached, and can discover therein no 
error. The vital point which it was necessaiy for the claimant to estab- 
lish was that the death of the soldier resulted in some manner from the 
wound for which he was pensioned. This must appear affirmatively 
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from tlic evidence, before the widow's claim could be admitted. It is 
urged by this motion that the presumption, suggested by the superin- 
tendent of the Hospital for the Insane where the soldier died, should 
be permitted to control; but it is evident from his statement that it was 
not of sufficient strength to induce him to act ux>on it himself, nor to 
in<luce him to give an opinion as a physician favorable to the theory 
of the claimant, and, manifestly, it could not be accepted as establish- 
ing a pathological relation between the death cause and the pensioned 
disability. The claimant is not required to establish such a connection 
by absolute proof, beyond a reasonable doubt; but there must be some 
tangible, direct evidence produced which would, at least, raise a reason- 
able presumption that the disability of service origin produced the 
disease causing death, before a claim, resting wholly upon such a theory, 
can be admitted. 

Such evidence is wholly lacking in this claim and, consequently, 
said decision of September 10, 1887, is adhered to and this 'motion over* 
ruled. 



SUBOEON'S KESPONSIBIIilTY— MAI^RACTICB. 

Charles T. Caldwell,. 

{fiMnmderaUon of decUion of January 17, 1S8S, and daim alhwed.) 

A soldier, when put in hospital for medical treatment, is in line of duty, and a surgical 
operation performed upon him by tlie surgeon of the hospital is a legitimate incident 
of the serrice. It is held, therefore, that the injurious results of a surgical operation 
in hospital are incurred in the line of duty, and may be pensionable, the surgeon 
being responsible as the official agent of the Government. 

Assistant Secretary Bussey to tlie Commissioner of Pensions, April i, 1889. 

The papers in the case of Charles T. Caldwell, late private, Company 
D, Twenly-third Ohio Volunteers, which were considered January 17, 
1888, on apx>eal from the action of your Bureau adverse to his claim for 
restoration to the pension roll, having been reconsidered, are herewith 
returned to you. The appeal which was adjudicated at the aforesaid 
date ( Januaiy 17, 1888) was denied, and the action of your Bureau reject- 
ing the claim was affirmed. 

It api>ears from the records of the Adjutant General's office that the 
claimant enlisted February 15, 1864, and was mustered out of the service 
May 15, 1866. The records of the Surgeon General's office show him 
in Post Hospital at Camp Curtin, Pa., from July 30 to August 6, 1864; 
diagnosis, "Foot-sore;" in General Hospital, Frederick, Md., from No- 
vember 12, 1864, to March 9, 1865, with chronic diarrhea; under treat- 
ment in regimental hospital at various dates between A.^^WV^w^^'sci 
3, 1866, with catarrh and intermittent fever*, m^eR^\v\^\vv\isv^^v^^««^- 
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eral Hospitiil, Baltimore, Md., from May C to May 15, 1865 (when lie was 
discharged from the service), with remittent fever. No further record of 
soldier's treatment is found. The records of regiment prior to Decem- 
ber 1, 1864, are not on file in Surgeon General's office. The soldier was 
in service fourteen and one-half mouths, of which over four months were 
spent in hospital. 
In original declaration, filed February 24, 1880, claimant alleges that— 

While in the line of duty in the Shenandoah Valley, Virginia, in 1864, he wa^ attacked 
with the fever, and was sent to the hospital at B'rederick City, Md.; that, while there, an opera- 
tion was performed on his left hand, which hand had heretofore been injured ; that, by 
reiison of said operation and the fever, the little finger on said hand has become entirely 
useless, and the left arm partially paralyzed to such an extent Ihat he is unable to do 
ordinary manual labor; that he has never I)een employed in the military or naval service 
otherwise than as stated above, except as nn Ohio National Guard in 1863, during the 
Morgan raid in Ohio, when he was engaged about one week prior to enlistment in the 
Volunteer army. 

In another declaration, filed the same date as the foregoing (February 
24, 1880), claimant states that — 

The disability for which he claims pension arises from an operation on left hand, 
exposure, and fever; the fever was contracted while in the army in the valley of Virginia 
in 1864. The operation (on hand) was performed while in the hospital at Frederick, Md., 
which has caused loss of use of fifth finger, and partial paralysis of left arm. From my 
said discharge to the present time have consulted various physicians who say nothing can 
be done without chances of further injury. During said time my left arm has been so 
weak that I could not lift with it, or carry anything of any weight; that I was compelled 
to seek some employment of light manual labor; that the use of my fifth or little finger 
is entirely lost, and arm paralyzed so much as to destroy one-half of its use, and getting 
worse. 

The claim was carefully considered by the Bureau of Pensions, and was 
recommended for rejection January 19, 1881, on the ground that "the 
disability (injury of left hand) on account of which the claim was made, 
existed prior to the claimant's enlistment." The record shows, however, 
that on January 12, 1882, the then Deputy Commissioner of Pensions, 
Mr. 0. B. Walker, wrote on the claim the following indorsement: 

An afiidavit of surgeon has been filed in this case, by reason of which Commissioner 
withdrew case from special service. On consultation with (Commissioner, I directed it to 
be approved. Please enter action on brief for injury of left hand. 

Accordingly, the following entry appears on the brief face: 

Approved for injury of left handj by order of Hon. C. B. Walker, Deputy Commissioner. 

P. Bartlett, 
Revieufer, 
January 12, 1882. 

The rating was fixed at f total by the Medical Division, and the 
claimant was pensioned at $6 per month from May 16, 1865. The affi- 
davit referred to by Deputy Commissioner Walker is that of Dr. T. A. 
Grove, Bled Jnmiary 3, 1882, who t^^stitiea that he "was an acting 
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assLstaut sui-geou of the United States General Hospital at Frederick, 
Md.y in 1864, and remembers of an operation being performed on a 
soldier for contraction of the fingers cansed by some previous accident; 
does not remember the name of the soldier, but believes, however, that 
claimant was the man." 

Information having reached the Bureau of Pensions that the soldier's 
disability was '^not contracted in the service," in September, 1885, the 
claim was placed in the hands of a special examiner for a thorough 
investigation, and, on July 29, 1887, the soldier's name was dropped 
from the rolls by order of the Commissioner of Pensions, on the ground 
that " disability did not grow out of the service, nor was it aggravated 
thereby." 

From this aetion of rejection, api)eal was taken, December 9, 1887. 
Having been called upon for a report in the case, on December 29, 1887, 
you submitted one, adhering to your former action of rejection on the 
ground that "it does not appear that the operation performed, as 
alleged, was in any manner due to or connected with his military duty ; 
hence, the disability that may have resulted therefrom was not incurred 
in the line of duty." 

A careful reconsideration of the material points in the papers accom- 
panying this claim leads me to the conclusion that the ruling of the 
Department, dated January 17, 1888, whereby was affirmed the action 
of the Bureau of Pensions in reje/Cting the claim for restoration, should 
be overniled, and the claim itself allowed. This conclusion is based 
upon the following briefly stated reasons: 

1. The soldier, having been put in hospital for treatment of diseases 
that were due to the service, was in the line of duty while an inmate 
of the same; and the surgeon who treated htm was, likewise, in the 
line of duty while pursuing his official work. 

2. It was not improper for the surgeon, as indicated by the evidence 
in the accompanying papers, to suggest or propose that, in addition to 
treating claimant for the disabilities on account of which he was put in 
the hospital, he should perform the operation, which he did, upon the 
distorted hand of claimant, whether said operation was deemed by 
claimant to be a necessary one or not. The operation was plainly 
designed to benefit the soldier, and, in the performance of it, the surgeon 
was acting as strictly in the line of duty as when engaged in treating 
the diseases on account of which the soldier had been sent to the lios- 
I)ital. The discretion of the surgeon in the exercise of his authority in 
the treatment of his hospital patients was not limited, but free from 
restraint, except by his own judgment as to what Avas best to 
be done for each patient's benefit; his responsibility, also, was 
co-extensive with his discretion in the premises; and, therefore, the 
soldier's consent to the aforesaid operation could not lessen ul ta^xv^ 
degree the surgeon's ofScia] responsibility in t\\em^Ujct. 



{ 
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3. It is not denied, bat is admitted to be true, that the aforesaid 
surgical operation — ^however unnecessary it may have been — did increafe, 
instead of remove, the distortion of the soldier's injured hand, and tbat 
the increased disability, resulting in injury of hand and partial paraly- 
sis of left arm, was both permanent in character and i>ensionable in 
degree. It is also admitted that, but for the surgical oi>eration, the 
soldier's left hand would not have disabled him subsequent to his dis- 
charge, even as, prior to enlistment, it had not disabled him for the 
performance of manual labor; and, consequently, the conclusion follows 
that the claimant's present disabilily is directly due to the line of duty 
in the service, the Government being responsible for the injurious con- 
sequences of the surgeon's apparent malpractice in the case. 

In view of the foregoing reasons, the motion for reconsideration is 
granted, the former decision overruled, and you are respectfully directed 
to place the name of claimant on the pension roll, in accordance with 
the rules and regulations of your Bureau. 



ATTORNEY'S FEE. 
T. H. NiOEWONGEB. 

The law provides that the fee of an attorney for his senrioes in the prosecution of a claim 
for pension shall be deducted from the pension allowed under the claim so prose- 
cuted; and, if there be no accrued pension under a certificate, there is no fund from 
which the fee can be paid. 

Assistant Secretary Bussey to the Oommissumer of PensionSj May 13, 1889. 

Herewith are returned the papers which accompanied your report of 
the lOth of May, 1889, upon the appeal of T. H. Nicewonger, of Al- 
toona. Pa., from the action of your Bureau refusing to pay him a fee in 
the pension claim of George A. Caswell, father of Andrew CasweU 
(Certificate N^o. 250,137). 

Mr. Caswell filed a declaration for a pension as dependent father on 
the 3d of July, 1886. T. H. Mcewonger was appointed attorney in the 
case on the 29th of December, 1888, and a certificate was issued grant- 
ing pension at the rate of $12 per month from the 3d of July, 1886. 
Subsequently it was discovered that Mr. Caswell was drawing a pen- 
sion of $12 per month as an invalid, and, as the law did not x>ermit him 
to draw two pensions at the same time, the certificate for a dependent 
father's pension was canceled. Ko payment of pension was ever made 
on that certificate. 

The law provides that the fee of an attorney for his services in the 
prosecution of a claim for pension shall be deducted from the pension 
allowed under the claim so prosecuted. As no pension accrued under 
the certificate issued in the case to which this appeal relates, there is 
no fund from which the fee can be paid. 

Tbe action £com which the appeal is takeii \» wp^Tov^, 
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AGOBAVATIOK OF DI8ABIXJTT BT SEBTIGE. 

* 

BUDOLPH M. MONTGOHEBT. 

Where a duHthility, which originated prior to enlistment, bat was apparently cured prior to 
and at the date of enlistment, is revived and aggravated as the immediate result of 
an accident or of an incident in the line of duty, the iigurious consequences of such 
aggravation may be pensionable under a liberal construction of the law. 

Assistant Secretary Bussey to the Cammissumer of Pensions, May 17, 1889. 

The papers accompanying the appeal of Rudolph M. Montgomery, 
late of Company A, One Hundred and Twentieth Ohio Volunteers, from 
the action of yonr Bureau adverse to his claim (No. 408,233) for invalid 
pension, are herewith returned to you. It appears from these papers 
that claimant enlisted September 23, 1862, and was discharged from the 
service April 1, 1863, upon a surgeon's certificate of disability, which 
was as follows: 

Rudolph M. Montgomery, of Lieutenant Henry H. Eberhart's Ck)mpany A, of the One 
Hundred and Twentieth Regiment of United States Volunteers, was enlisted by Captain 
Joseph N. Dowing, of the One Hundred and Twentieth Regiment, Ohio Volunteer Infan- 
try, at VVooster, Ohio, on the 29th day of August, 1862^ to serve three years; he was bom in 
Wayne County, in the State of Ohio, is 19 years of age, 5 feet 8 inches high; fair com- 
plexion, gray eyes, brown hair, and by occupation, when enlisted, a farmer. During the 
last two months, said soldier has been unfit for duty sixty days. The said Montgomery 
has been unfit for duty for eighty days. Has a lame back. He had the lame back before 
entering the service for five years wnUl within one year premoua to his enUsiwtenL 

Henby H. Ebebhabt, 
Ideuienaniy Compoemf A, One Hundred oikl TwmMh BegmaU^ 

Ohio Volunteer Ii^amtry, (hamamdimg Oompanjf. 
Station: Milliken's Bend. 

Date: March 27, 1863. 



I certify that I have carefully examined the said Rudolph Montgomery, of Lieutenant 
Eberhart's company, and find him incapable of performing the duties of a soldier because 
of lumbago. At times the disease is so bad as to render him helpless, and at no time is 
he fit to perform the ordinary duties of a soldier. The disease is not amenable to treat- 
ment in the army, and at home he never had more than temporary relief. I would, 
therefore, recommend his discharge. Disease existed five years previous to enlistment, 

except one interval of a few monthe. 

Btbon SrAirroNy 

Surgeon, One Hundred and Twentieth Ohio Volunieer If^MUry, 

Discharged this Ist day of April, 1863, at Milliken's Bend, La. 

M. M. Sfeioel, 
Lieulenani-Oolonelf Commanding Regiment, 

In his declaration for pension, filed Jnly 6, 1880, claimant alleges that, 
after the battle at Vicksburg, while on board a boat, canying provi- 
sions up the steps leading from the boiler to the IxuTtvcMi^ dL<w3«.^\ifc^«fe- 
ceived a sprain ot injury of his spine, for yrhicSilie c^aAKia-^ea^tfsti. 
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Thin claim was examined by the Commissioner of Pensions and de- 
cided adversely by bim, February 13, 1883, 6ii the ground that the alleged 
disability existed prior to enlistment Subsequently, as stated by Commis- 
sioner W. W. Dudley, "some additional testimony was filed in the case, 
and, after the same had been considered, the claimant was advised by 
oflSce letters, dated the 26th of February last (1883), that it was not 
deemed sufficient to controvert the adverse record^ and that the rejection 
of the claim was adhered to.'' Ui)on an appeal from- this adverse rul- 
ing, the Secretary of the Interior (Teller) affirmed the action of the 
Commissioner. Thereupon, upon motion for a reconsideration of the 
claim in the light of additional evidence, the case was reopened and a 
special examination ordered. This examination was conducted with 
apparent thoroughness, for the purpose of ascertaining the origin of 
claimant's alleged disability, the result being that the Commissioner of 
Pensions reaffirmed the former action of rejection, saying: 

Tho claimant had the benefit of a very careful and impartial special examination. A 
number of witnesses who knew the claimant intimately testified that he used to go about 
holding his side, bent over, and complaining of pain ; that it was then attributed to his 
having gone in to bathe when overheated. The testimony of the officer who commanded 
the claimant's company and signed the certificate of disability was taken, in which he 
says that, while he does not at this late date remember all the facts set forth therein, yet, he 
has not a particle of doubt but that, at the time, he was cognizant of the same as he then 
stilted them, and that, as said statements are in his own handwriting, he is certain that he 
would not have made them had he not then known their truthfulness. 

The affidavits of Lieutenant £berhart and Surgeon Stanton, to which reference is made 
in the letter of Mr. W. £. Montgomery, merely set forth that they do not now knowj or remem- 
ber how they then knew the facts set forth in their certificates; and they in no way inval- 
idate the certificates of record. 

It is proper to inform you further that, were the record of the existence of the claimant's 
lame back before his enlistment and the testimony elicited upon special examination, cor- 
roborating that record, expunged from the case, the claim would still be inadmissible for 
the reason that he has stated that it is impossible for him to prove the incurrence of the 
injury to which he now attributes it, in the service and line of duty, there being not a sin- 
gle eye-witness thereof living. 



Notwithstanding the foregoing statements setting forth the conclu- 
sions of the Commissioner on the evidence elicited by the special exam- 
ination, claimant, whose character for veracity is high and whose mili- 
tary service, though brief, was good, adheres explicitly, in the present 
appeal, to his original declaration, to the effect that he did incur an in- 
jury of back or of spine at the time and in the manner stated in said 
declaration, and that there is, in the accompanying papers, corroborative, 
though not direct, testimony in support of his declaration; and, as the 
result of said injury, it appears that claimant is now and for some years 
has been a great sufferer, being incapable of ordinary manual labor. 
It appears, also, in connection with this appeal, that Samuel Smedley, 
oft/w State (Kiinsaa), a resident of Wiutield, County of Ifeosho, a com- 
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rade ofclaimaut, has filed in the Department (April 13, 1889) his affi- 
davit, it being new evidence, as follows: 

In the war of 1861 to '65, 1 was a private in Company A, One Hundred and Twentieth 
Ohio Infantry, and was personally acquainted with Badolph M. Montgomery, late a pri- 
vate in said company and regiment. Some time during the month of January or Febru- 
ary of 1863, as I can now but fix the date from memory, the claimant, while on a steam- 
boat either on the Yazoo or Mississippi (I cannot now tell what river), and while engaged 
carrying rations from the lower to the upper deck, accidentally fell down a stairway 
from one deck to the one below, thereby injuring his back. He was badly hurt, and was 
never able for any duty while he remained with the company, and he was discharged 
some time afterward by reason of said injury. I remember of hearing Dr. Stanton, our 
regimental surgeon, say that he (Rudolph Montgomery) woold never be able for any more 
duty as a soldier, as he had a permanent injury of the spine, and that he should be dis- 
charged and sent home. I was present and sow him fallf being on duty with him at the 
time, and I know that he received his injury as above stated. 

Now, reviewing the contents of the afore-mentioned certificate of dis- 
ability in connection with the declaration of claimant^ considering the 
corroborative testimony of varions witnesses, going to show that claim- 
ant did incnr an injury by reason of the alleged accident in the service 
and line of duty; giving credence to the foregoing affidavit of Comrade 
Smedley, and contemplating the fact that claimant has been, from the 
date of his discharge, an invalid whose disability from affection of back 
or spine has been increasing and is now very great, I have come to the 
following conclusions, for which I have clear precedents in several sim- 
ilar cases adjudicated by the Department, viz: 

1. Claimant's disease of back or of spiue did originate some years 
prior to his entrance into the service, as shown by the afore-mentioncd 
certificate of disability; but, as also stated in said certificate, he was 
apparently and comparatively a healthy man for ^^ within one year pre- 
vious to his enlistment '^ — sufficiently healthy to be received by the 
Government in the military service. 

2. Claimant served fully six months without a hospital record, before 
the incurrence of the alleged injury on the boat, when carrying provi- 
sions, and thereby proved that, at the date of enlistment^ and for months 
subsequent thereto, he was competent to perform military duty, and 
did perform it, courageously and cheerfully, from the date of enlistment 
to the date of the alleged injury in the service. 

3. The fall and consequent sprain of the spine, though not the sole 
origin of his lameness of back, did revive and aggravate the original 
disability, from which he had apparently recovered at the date of en- 
listment, and it likewise so intensified his disability as to render him 
thenceforth incapable of performing ordinary manual labor. The disa- 
bility thus incurred, though not exclusively due to the service, was a 
serious aggravation of the original cause, and it imposes upon the Gov- 
ernment a degree of responsibility for the consequences on account of 
which claimant is now a sufferer. These consequeik.<(^^%x^^Tv^<5\\si>^^ 
inasmuch as it is reasonable to infer that, but ioY t\ie> ?iJi\ft^^ \wyoct>j ^\ 
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back in the service, claimant would have maintsiiued the physical vigor 
which he had recovered, and which he i)088es8ed at and <^ within one 
year previous to his enlistment." This revival or aggi-avation of the 
old disability is fairly ascribed to the line of duty, and is pensionable 
under a liberal, though just, construction of the law. 

I therefore resi>ectfolly overrule the action of the Commissioner of 
Pensions in this case, to the extent of directiug that the name of claim- 
ant be put on the roll of pensioners at such rate of i>ension as shall 
appear correct under an application of the rules of the Bureau of Pen- 
sions, and as shall be warranted by law for that degree of disability 
which may be traced to the alleged injury in the service; and you will 
begin the payment of the pension thus granted from the date of filing 
claimant's original declaration, July 6, 1880. 



DATS OF PENSION— SUFFICIENCY OF DECLARATION. 

Henby S. Boabdman. 

(DeparimenUd deemon reconddered and ovemMLJ 

Where the diwaae of rhenmatism, for which soldier is pensioned, was not spedficall} 
mentioned in hb original declaration, filed September 4, 1876, bat» in an affidavit 
filed subsequent to July 1, 1830, was named and proved to be the real cause of his 
disability, it is held that, inasmuch as the disability, described by claimant in hU 
original declaration, is identical with the nature and efiectu of rheumatism for which 
pensioned, the aforesaid affidavit should be accepted as an amendment of, because 
germane to, the original declaration, and, therefore, the original declaration should lie 
construed as in fact alleging rheumaiinn. Accordingly, claimant's pension should not 
be brought under the act of March 3, 1879, so as to subject the claim to the limitations 
of said act, or to deprive claimant of the arrears to which he would have been clearly 
entitled, if the disease (rheumatism) for which pensioned had been specifically al- 
leged in his original declaration, filed September 4, 1876. 

Assistant Secretary Bussey to the Commissioner of Pensions^ May 18, 1889. 

I have carefiilly considered your communication of May 10, 1889, re- 
questing the Department to reconsider the departmental decision of 
October 8, 1887, affirming on appeal the action of your Bureau re- 
jecting the claim of Henry S. Boardmau, Company C, Twenty-ninth 
Indiana Volunteers, for the reasons therein stated. 

It appears from an examination of said departmental decision, and 
from the papers in the claim, that said appeal related solely to the date of 
commencement of claimant's pension. 

The claimant, in his original declaration, filed September 4, 1876, al- 
leges as the basis of his claim that he was attacked with measles while 
in the service and took cold from exposure while still suffering fi*om 
jsiaid attihckf that he was thereafter placed ou light duty until dis- 
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charged; that he has never fully recovered^ but, on the contrary, has 
gradually grown worse, until he is unable to perform any kind of man- 
ual labor. The disease of rheumatism, for which he was subsequently 
pensioned, was not specifically named in said declaration, and was not 
mentioned by claimant as the cause of the disability from which he 
suffered, until incidentally alluded to in an affidavit filed March, 1884. 

Upon the original adjudication of this claim by your Bureau, it was 
held that the allegations of the foregoing declaration could not be 
taken as sufficient to include rheumatism^ and that the subsequent affi- 
davit in which said disability was first mentioned could not be consid- 
ered as germane to said original declaratiou so as to be taken as an 
amendment thereto, or as explanatory thereof; and, rheumatism having 
been first specifically mentioned and alleged as the disabling cause sub- 
sequent to July 1, 1880, the bar of tbe statute of limitations of March 3, 
1879, would operate to deprive the claimant of pension therefor prior to 
the date of filing said affidavit. He was accordingly pensioned for said 
rheumatism from March 19, 1884, and, upon the same grounds, said 
action was afftrmed on appeal by the Department. 

After a careful review of the papers in the claim, I am of the opinion 
that said departmental decision and the action of your Bureau, affirmed 
thereby, were error. 

In his declaration of 1876, the claimant alleged measles and a cold. He 
was first ordered for medical examination, under said declaration, in 
1882, and complained of pains and lameness as the results of the alleged 
measles and cold. The surgeon making said examination promptly de- 
cided that the pains and lameness complained of were muscular rlieuma- 
twtfi, and so certified. No other effect of measles was alleged or even 
suggested by the claimant. The evidence on file in the claim establishes 
very clearly that the claimant had measles at the time and place al- 
leged, and that, during early convalescence, he was exposed to cold 
and snow, which superinduced an attack of rheumatism and a relapse 
of measles. 

The claimant is evidently an illiterate person, and it is very appar- 
ent that, even up to the date of his medical examination in 1882, he was 
always under the impression that his suffering and pains were due to 
the measles, or to the severe exposure following; and in the latter con- 
clusion he was unquestionably correct. 

It is true that the allegation contained in said original declaration of 
measles and relapse, and of taking cold from exposure, were incomplete, 
and did not, of themselves, furnish a sufficient basis for a claim for pen- 
sion; but the subsequent statements of the claimant, amended, com- 
pleted, and made clear what was before obscure. They were, in my 
opinion, strictly germane to the original allegations, and should have 
been so considered — especially when the evidence cY^attV^ %!^\a^5^%\\ft^ 
that rheumatism was^ as a matter of /act^ tln^ oiiV^ x^ssoi^b ol ^^^ 
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'^measles and oold" iu the service, aud for which he wii8 8ub8e(|ueutly 
adjudged entitled to peusion. 

For the above reH^>Ds, the said departinoiit>iil dcciHioii of Oet<iber8, 
1887, is hereby recousiderwl and overruled, and the said Hction of your 
Bureau, fixing the date of the coinuienceuient of (!laimaut\s pensinu 
on March 19, 1884, is reversed. You are directe<l, therefore, to reissue 
claimant's certificate, dating his pension from the date of his discharge 
from the service, and rating him from said drtte for said disability on 
account of rheumatism, in accoixlance Avith the law and with the rule8 
and regulations of your Bureau. 



BVI1>ENCE OF INCURUENCB. 

Thomas Guummitt. 

(Former decision reconsidered and overruled.) 

Where the evidence to prove the incurrence of lumbago, which was iuhuittecl, is precisely 
the same as that adduced to prove injury to nose, it is both illogical aud unjust to 
hold said evidence to be sufficient to establish the incurrence of one of naid disal/iM- 
ties and not that of the other, both disabilities being allege<l in the same declaratiun 
as having been incurred at the same time and under the same circumstances. 

Assistant Secretary Bussey to iJie Commissioner of Pensions, May 24 j 1880, 

I have carefully considered the motion filed May 2, 1889, by C. D. 
Judson, attorney for Thomas Grummitt, late private, Company B, 
Ninth Michigan Cavalry, requesting that the departmental decision of 
September 6, 1887, affirming on appeal the action of your Bureau re- 
jecting his claim for pension { No. 341,027 ), be reconsidered by the De- 
partment. 

In his original dechiration for pension, the claimant alleged the incur- 
rence of lumbago, aud an injury of nose from a blow iutticteil by jv 
guard while a prisoner of war at Andersouvillc, Ga., in the summer of 
1864. Both disabilities were found to exist in a pensionable degree 
upon medical examination made under said declaration. The claim on 
account of lumbago" was admitted and the claimant i)onsioncd there- 
for, but the claim for injury to the nose was, at the same time, rejected 
by your Bureau, upon the ground that there was '^no record or other 
evidence of the origin of said injury sufficient to prove its incurrence in 
tlie service and line of duty." Upon appeal to the Department, Siiid 
action was affirmed by the decision complained of, the Department 
holding that the claimant's statement of the circumstances attending 
the incurrence of the injury of nose, being the only evidence i)roduce(l 
relating to origin, could not be received as sufficient to establish satis- 
factorily the incurrence of said injury \u ttie ^<b\\\Qi«i ^w^Ywv^ qI' duty. 
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It is couteuded by tliis motiou that the conchisious arrived at by the 
Depaitmeut ia said decision vere not warrauted by the evidence on 
tile in the claim^ nor by the circumstiiuces att'ecting the merits of Hh*. 
claim as disclosed by the testimony. It is urged with great ability and 
force by the attorney of claimant that it would be both unreasonable 
and unjust to apply to the claimant, under the circumstances in which 
he was placed as a prisoner of war — when, as he alleges, the said injury 
was incurred — the rule ordinarily enforced in pension cases, requiring 
him to produce the testimony of eye- witnesses in order to establish his 
claim; that it was improbable that any of the claimant's fellow prison- 
ers, who were present at the time of the infliction of said, injuiy, were 
members of his command, but it is likely they were from separate com- 
mands and from different portions of the country; that it was a matter 
of impossibility for him to know where they could be found, or how many, 
if any of them, survived; and that, while in the hands of the enemy as a 
prisoner of war, the claimant is presumed to be in the line of duty all 
the time, until the contrary clearly appears from the evidence. 

Again: it is urged that the evidence to susUiin the claim for lumbago, 
which was admitted, was precisely the same as that produced to sus- 
tain the alleged injury to nose, and that it is illogical and unreasonable 
to hold said evidence sufficient to prove the incurrence of the one disa- 
bility and not of the other. Both disabilities were alleged in the same 
declaration as having been incurred at the same place and during the 
X)eriod that the claimant wjis confined as a prisoner of war. It is 
shown, by incontrovertable evidence, nor is it disputed, that the claim- 
ant was free from both disabilities when captured; that, upon his 
release and return, he was afflicted with both disabilities in a pension- 
able degree; that they have continued to exist to the present time; and 
that there was no more ground for the bare presumption, upon wliicrh 
the claim for said injury of nose was rejected, viz., that the claimant had 
contributed by misconduct or negligence to bring about the said injury, 
than there was in the Ciise of the other disability, which was admitt^'d. 

After careful examination of the former decision, I am convinced that 
the positions maint<iine<l by this motion are well taken, are sound in 
every particular, and correctly indicate the line of reasoning and the 
true interpretation of the law which should have obtained upon the 
original consideration of the claim. 

I regard said departmentiil decision of September 6, 1887, as having 
been founded upon a false hyi>othesis, and the conclusion of it Avas, 
therefore, a gross error. 

This motion is, therefore, sustained, and said departmentid decision 
is hereby reconsidered and overruled. The action of your Bureau, 
rejecting said claim for injury of nose, is therefore reversed, and 3 ou 
are hereby directed to admit the said claim, granting th^ ^\v\»\Hv^\i\a ^wcKv 
rate of pension as may be hi accordance witlv Vaw ^\v\ \^\^\ ^iXv^ wife's* 
and regiilatidns of your J3ureaa. 



48 I^ECISIONS RELATING TO PENSIONS, 

THIBD GBADK-ACT OF MARCH 3, 1888. 

Thomas Stapleton. 

hj operation of law, approved March 3, 1883, the rating for thud grade disabilities wus 
increased from $18 to $24 per month, the former rating, in the application of it to tbe 
d^ree of disability for which it was prescribed in section 4698, Revised Statu teis 
having been abolished. 

AsHstant Secretary Bussey to the Commissioner of Pensions j May 23 ^ 18S9, 

Herewith are returned the papers which accompanied your report of 
April 5, 1889, upon the appeal of Thomas Stapleton, late private, Com- 
pany E, Fifth West Virginia Volunteers, from your action rejecting his 
claim for iucreased invalid pension (Certificate No. 230,060). 

Claimant, while in receipt of a pension at $10 per month, for di^^bil- 
ity due to ^^ double inguinal hernia and resulting right hydrocele," filed 
April 1, 1887, an application for increase. 

Under this application for increase claimant was medically examined 
September 14, 1887, by the Ironton, Ohio, board of surgeons, who, 
after describing his condition, rated him third grade for disability caused 
by "double hernia and disease of right testicle, • • the disability 
being equivalent to the loss of a hand or a foot." 

With this examination before him, the Medical Referee of your Bu- 
reau, in an opinion diited December 14, 1887, says "approved for 
double inguinal hernia and resulting right hydrocele \i from Septem- 
ber 14, 1887." 

On December 14, 1887, claimant was granted an increase of pension 
for "double inguinal hernia and resulting right hydrocele," at $18 j)ev 
month from September 14, 1887. 

On September 22, 1888, he filed an application for increase, alleging 
that his present rate is unjustly low and disproportionate to his alleged 
degree of disability, and that he is disabled for any manual labor. Un- 
der this application the claimant was medically examined at Port^ 
mouth, Ohio, November 21, 1888, by a board of surgeons, who reported 
as follows: 

lie makes the followiDg statement upon which he bases his claim for increase of pen- 
sion: "On account of inability to work for the reason that he is unable to retain hernia, 
and the same is attended by severe pain." Upon examination, we find the following ob- 
jective conditions: With reference to the conditions above alleged, upon actual measure- 
ment, we find his scrotum measures nine inches in length and thirteen and one-half incheH 
in circumference. There exists not only a hydrocele of the right tuniea vaginalis Uttny 
with enlargement of the cord, but a double "inguinal" hernia, also. The external rings 
are quite large, especially the right. The right is rounded or oval ; the internal ring is 
somewhat dbplaced or elongated in the direction of the median line. The right external 
and internal rings are nearly opposite to each other. Hernial tumor is not retainable by 
truse^ and, owing to the existing condition, we think it not retainable by any form of snp- 
porL The left is retainable by pad. The speimaVVc \evna oi t\^\. ««i «^ ^ax^od^ and 
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the coexistence of the hydrocele, varicocele, and hernia of right, with hernia of left side, 
makes his disability a serious one in character, and in fact disables him for the perform- 
ance of manual labor. He is, in our opinion, entitled to a ff rating for the disability 
caused by "double inguinal hernia complication;" y\ for that caused by hydrocele of 
right side, and ^ caused by varicocele and enlargement of cord. 

The claim was rejected by your Bureau P'obruary 28, 1889, ou the 
opinion of the Medical Rfeferee, stating "Approved for no increase.'? 
March 21, 1889, claimant's .attorney filed an appeal, contending that by 
reason of his pensioned disabilities claimant is "not able to do any 
manual labor, is not fit to do any kind of work, and is entitled to at 
least $24 per month." 

On March 26, 1889, the case was again referred to the Medical Ref- 
eree for his opinion as to whether, in view of the certificate of the ex- 
amining board of Portsmouth, Ohio, November 21, 1888, the action of 
Febraary 28, 1889, should be adhered to. March 28, 1889, he repHed 
that the present rate was commensurate with the degree of disability 
described in certificate of the Portsmouth, Ohio, exnmining board, and 
that the recent action denying increase should be adhered to. 



Tlie Department, after careful consideration of the evidence in this 
claim, is unable to concur in the action of your Bureau rating this 
claimant, nor in the opinions of the Me<lical Referee upon which said 
action was based. In the first place, the Medical Referee, by the action 
of December 14, 1887, rating the claimant at if upon the certificate of 
medical examination of September 14, 1887, by the board of surgeons at 
Ironton, Ohio, established a rate unknown to the law^ and not warranted 
by the certificate of said examination. As has been so frequently 
l>ointed out and insisted upon by the Department, the rate of $18 per 
month was superceded and abolished by the act of March 3, 1883, which 
])rovided the rate of $24 for the disability for which the law of June 4, 1872, 
prescribed the rat^ of $18. So that, when the Medical Referee decided 
upon a certificate of medical examination recommending the rating of 
claimant at third grade, or that he was entitled to $18, it was equiva- 
lent to stating that he was entitled to $24 under the act of March 3, 1883. 

If the claimant was legally rated, Deccember 14, 1887, at $18, it was 
an adjudication to the elfect that his disability was equal to third 
grade, and he was therefore entitled, by mere operation of law, to the 
rate of $24, as provided in the act approved March 3, 1883, for a disalil- 
ity equivalent to the loss of a hand or of a foot; and, in the opinion of 
the Department, the facts shown by the evidence in this case establish 
that he was so entitled. 

This claim for increase alleges that the claimant is incapacitJited for 
the performance of manual labor by reason of said disabilities, and 
contends that he is entitled to the rate of pension prescribed b^ \^^ Iw. 
such a degree of disability. 
23044— VOL. 3 4 
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Under this application ho was examined by the board of surgeons at 
Portsmouth, Ohio, November 21, 1888, the description of his physical 
condition contained in the certificate of said examination, hereinbefore 
set forth, clearly showing that the said allegation was correct. This is 
not purely or entirely a medical question, but is also a question of fact, 
which is to be determined not only by the medical evidence and opiii 
ion, but by the fjicts proven and, also, by the rules of conunon sense 
and judgment. 

The facts set forth in the foregoing certificate of said board of sur- 
geons show that this claimant is afilicted with a double inguinal heruia 
of a severe character, not susceptible of being retained by a tniss, with 
hydrocele of right side and varicocele and enlargement of the spermatic 
cord as results of said hernia. The surgeons composing said board 
agree in the statement that these disabilities disable claimant for the 
performance of manual labor, and the Department is of the opinion 
that this conclusion is correct, as a self-evident fact arising from tlie 
very nature and necessary consequences of the disabilities described in 
said certificate. 

For the above reasons, the Department holds that the action of your 
Bureau of February 28, 1889, rejecting this claim for increase, and the 
opinion of the Medical Keferee upon which the same was based, were 
alike unsound and not well taken. The said action of your Bureau of 
December 14, 1887, and of February 28, 1889, is therefore reversed, and 
you are hereby directed to rate the claimant for his disability at tlie 
rate provided by law for a disability equivalent to the loss of a hand or 
of a foot, from the date of the medical examination by the board of sur- 
geons at Ironton, Ohio, September 14, 1887, to the date of his examiiuv- 
tion by the board of surgeons at Portsmouth, Ohio, November 21, 1888, 
and from the date of said last examination at the rate provided by law 
for a disability incapacitating him for the i>erformance of manual labor. 



MEDICAL. EVII>KNCE— II*:FERKK'S OPINION. 

Minnie, widow of James Shuttle worth. 

(Former decision oi^errvlcd and claim allowed.) 

1. While the opinion of the Medical Referee is justly entitled to great weight in deter- 

mining questions of a medical character in a i>ension claim, such opinion shoald have 
some evidence to Bupj^rt it, and some facts proven upon which to base it, before it 
should be so entitled, or be permitted to control. 

2. Where the weight of the testimony on file is overwhelmingly in favor of the claim and 

against the opinion of the Medical Referee, the claim should be admitted. 

Assistant Secretary Bussey to the Commissioner of Pen^ions^ May 24^ 1889, 

I have carefully considered the motion filed May 2, 1889, by Milo B. 
Stevens & Co^ attorneys for Miimie, \?\do\f ot Jamea Shuttlewortb, 



DECISIONS RELATING TO PENSIONS. 51 

late musician, Second Brigade, Foiii-th Division, Twenty-third Army 
Coi-ps, requesting that the departmentiil decision of September 30, 
1887, aflBrming on appeal the action of your Bureau rejecting her claim 
for pension, be recousidered and overruled by the Department. Said 
motion contends that the above-mentioned departmental decision Wiis 
error, for the following reasons: 

1. That your Department is in error in assuming that ^' the sole question at issue in 
this case is purely a pathological question." 

2. That the evidence filed in support of the claim has not been considered with a view 
tc} determining whether the soldier's death was due to any disability or to the results of 
any disability originating in the airmy. 

3. That the decbion of the Department of April 24, 1889, in the claim (Certilicate No. 
352,438) of John B. McMenns, late private, Company G, Nineteenth Illinois Volunteers, 
is applicable to the case under consideration. 

From a careM review of said decision, I am of the opinion that the 
first and second grounds of objection, above cited, are well taken. 

It appears that the soldier died, November 29, 1869, of congestion of 
the lungs, complicated with disease of the kidneys (saccharine diabetes). 
This claim is made by* his widow, who alleges that the disease of kid- 
neys and of lungs, causing death, was contracted by the soldier during 
his military service. The claim appears to have been rejected by your 
Bureau upon the ground that said fatal diseases originated subsequent 
to the discharge of the soldier, and said action of rejection appears to 
have been affirmed by the Department in the decision of which com- 
plaint is made, upon the opinion of the Medical Referee, alone, to the 
eifect that — 

The evidence shows that the decedent died of congestion of the lungs, of only a few 
days' duration; but it is not satisfactorily shown that the congestion of the lungs was 
superinduced by any disease of the kidneys. There is no evidence of diabeteg, or of any 
disability of the urinary organs originating in the service, from a medical standpoint. 

Wliile I hold to the view that the opinion of the Medical Referee is 
justly entitled to great weight in determining questions of a inedictal 
character in a pension claim, I am as strongly of the opinion that such 
opinion should have some evidence to support it, and some facts proven 
iiI)on which to base it before it should be so entitled, or be permitted to 
control. 

It is shown by th(} testimony of unimpeached witnesses, both medical 
and lay, that the deceased soldier was perfectly sound at enlistment; 
and the presumption of prior soundness, from his having been accepted 
and received into the military service of the Government, is unrebutted 
in any manner. Four comrades of the soldier testify that, during his 
military service, in the winter of 1864-'65, he suffered from, and com- 
plained of, weakness and trouble in his back and lungs. 

Dr. David F. Alsdorf, a i)hysiciau of respectabiUty ^\yii \i\\^ ^\»xA.- 
ing, testifies tha^ soon after the soldier's letviTxi \voTcve ^^orsxi XXv^ ^tso.^ ^ 
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he treated bim for diseases of kidneys and lungs, that he continued to 
treiit him for said diseases to the time of his death in 1869, and that his 
death was caused by said diseases. 

Dr. 0. T. Armstrong, also a physician in good standing, testifies that 
he 1>ecame acquainted with soldier in 18G6, was intimately acquainted 
with him from that time until his death, and that, from the time he 
first saw him, he was afflicted with kidney disease and disease of 
the lungs, which eventually killed him. 

Dr. John W. Eergan testifies that the soldier consulted him in Au- 
gust, 1867, for pulmonary and kidney trouble, and that, upon a careful 
examination of his physical condition, he found him at that time to be 
Hufiering from irritation of the chest, also from organic weakness 
of the kidneys, and that he continued to treat him therefor up to the 
time of his death, which resulted from said diseases. 

The foregoing uninterrupted and uurebutted chain of evidence clearly 
shows the connection between the affection of lungs and back wiUi 
which it is shown the soldier suffered in the service in the winter of 
1864-'65, and the diseases causing his death. Ko link is missing, no 
gap unfilled, but the progress of said diseases from inception to death 
is proven in a manner rarely seen, leaving no room for doubt upon the 
question of their origin in the service. The only fact appearing in tbe 
claim, which is in the slightest degree adverse, is the absence of an offi- 
cial record showing the existence of the alleged diseases in the service; 
but I am of the opinion that the foregoing evidence is sufficient to rebut 
any adverse presumption arising from that fact. 

The weight of the testimony on file is overwhelmingly in favor of tbe 
claim and against the opinion of the Medical Eeferee, and I am there- 
fore of the opinion that the claim should haye been admitted. 

I have examined the recent decision of the Department (Certificate 
No. 352,438) referred to by the attorneys of claimant in this motion tifi 
bearing upon this claim, but am unable to perceive that the questions 
therein decided have any applicability to the matters herein considered. 

For the reasons thus given the motion will be sustained. The said 
departmental decision of September 30, 1887, is hereby reconsidered 
and overruled, and the action of your Bureau rejecting this claim is 
reversed. You are directed, therefore, to admit said claim, and to place 
the name of claimant upon the pension rolls in accordance with the law 
and with the rules and regulations of your Bureau. 



PIOMABT ANI> SBCONDAHY DEATH CAXJSBS. 

JOSIAH T. TUTTLE. 

1. Predisposition is frequently the consequence, no less than the cause of disease. It is 
not necessary to show a direct pathological connection between the disease from which 
the soldier died and that for which he was pensioned. 
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2. The opinions of the Medical Referee of the Bureau of Pensions are, as a rule, to be 
accepted, but in no case to be regarded as necessarily final. In appeals coming before 
the Department, the right is reserved to review the whole case — medical opinions as 
well as others — in connection with all the evidence in the accompanying papers. 

Assistant Secretary Bussey to the Commissioner ofPensionSj May 24^ 1889. 

The appeal of Sarah Tattle, widow of Josiah T. Tuttle, late private, 
Company B, Sixty-fourth Ohio Volunteers, from your action rejecting 
her claim for pension, has been carefully considered. 

The papers in the case show that the soldier filed an original appli- 
cation, December 12, 1876, alleging chronic diarrhea, contracted at 
Nashville, Tenn., about March 15, 1862. Bab claim was pending at 
date of his death. May 8, 1881. Subsequently, his widow completed 
the claim and received the accrued pension at $6 per month from Sep- 
tember 3, 1862, and $12 from November 19, 1879, "for chronic diarrheal 
with resulting piles.'' 

Appellant filed her declaration for widow's pension, June 6, 1883, and 
alleged her marriage with soldier in March, 1848, his death. May 8, 1881, 
of cause resulting from service, and that he left no surviving children 
under sixteen years of age. Her claim was rejected September 12, 
1883, upon the ground stated by the reviewer, viz., "cause of death not 
result of service." New and important evidence was afterward filed, 
and, in January, 1889, the case was referred to the Medical Keferee for 
an opinion "as to whether death resulted from disease for which soldier 
was i)ensioned, to wit, diarrhea and resulting piles." The answer to 
this question given by a medical examiner, t^ which the name of 
the Acting Medical Eeferee is af^ed with a stamp, is as follows: 
"That the soldier's fatal disease, phlegmonous erysipelas of the arm, 
was not a result of chronic diarrhea." 

For reasons which are apparent, this opinion was not satisfactory, 
the medical examiner having decided, with the positiveness of cei-tain 
knowledge, that claimant's fatal disease was erysipelas, an assumed 
fact, by no means established by the evidence. The case was again 
referred, March 9, 1889, by the Chief of the Law Division of your 
Bureau, for the personal consideration of the Medical Referee and for 
an opinion from a medical standpoint as to " whether it is reasonably 
and rationally probable, or improbable, that pensioner's death was attrib- 
utable to his military service, either from primary or secondary cause." 
This reference elicited the following response under date March 29, 1889 : 

Mr. JoNiSy 

Chi^ of Law Dimnon' 
The terms of your inqairy are so broad and comprehensive that, while perhaps it would 
not be possible to answer in the negative, yet, it is certain that it cannot be answered in 
the affirmative so long as no pathologist can find the origin of the specific poison on which 
depends, or whlt:h causes, erysipelas — so much on the theory tbA.t d%«X.Yi -K&x^Vft^ \\^x&. 
erysipelas. 



( 
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On tlie theory that death resulted from diarrhea, it cannot be reasonably held that ery« 
sipelas was not a factor in the cause of death. See decision of Hon. Secretary Teller in 
the Patterson case. 

Very respectfully, 

John Campbell, 

Mtdical Reftru. 

After quoting the above opinion, in your report of April 4, 1889, you 
say: 

The Medical Referee cites as authority the decision of the Hon. Secretary of the Inte- 
rior of August 9, 1876, in the case of Elizabeth Patterson, in which it is held, when the 
death of soldier is partly due to disability for which he was pensioned, and partly to 
that which was contracted after service, the widow has no title. It is evident, from facts 
conclusively shown, that the death of soldier was due to chronic diarrhea and erysipehis 
combined, and, from the opinion of the Medical Beferee, it is reasonably inferred that ori- 
gin of cause of erysipelas is not susceptible of proof; therefore, the case fails of proof upon 
a question not susceptible of proof^ and the probabilities being in doubt, under the prac- 
tice cited as authority, are resolved adverse to appellant. 

The case thus stands rejected on quasi-legal grounds, based on the 
opinion of the Medical Beferee, and is presented to the Department on 
appeal, the widow contending that soldier's fatal disease was chronic 
diarrhea — hence his death was due to his military service. 



For an intelligent apprehension of this case, some understanding of 
the soldier's service, his hospital record, his condition from discharge to 
date of death, as well as some acquaintance with the origin and results 
of diarrhea and erysipelas, is necessary. 

The general proposition, growing out of your decision and the appel- 
lant's contention, is susceptible of division, and naturally suggests sev- 
eral questions which, if properly considered, must greatly assist in de- 
termining the merits of the case. The following readily occur: 

What do we know of the soldier during his service? 

What is the clinical history of his disease since his discharge, and 
prior to his last illness f 

Wa-s his fatal disease diarrhea or erysipelas? 

If soldier died from erysipelas, was it a probable result, proximate or 
remote, of diarrhea? 

If soldier's death came from neither disease alone, but from their 
combined effect, which one was the primary cause? 

The records of the War Department show that soldier was mustered 
in October 19, 1861, to serve three years. EoU: May and June, 1862, 
left sick in hospital at Hamburg, Tenn., June 2, 1862; July and Au- 
gust, 1862, sick, place as above; discharged September 2, 1862, at Camp 
Chase, Ohio, on surgeon's certificate of disability, for "chronic i>neu- 
nionia aud chronic diarrhea, contracted in United States serviC/C to such 
au extent that he will never be able to do militiiry duty." 
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Soldier re-enlisted May 2, 1864, for one hundred days in Company B, 
One Hundred and Forty-seventh Ohio National Guard, and was mus- 
tered out August 30, 1864. 

In an affidavit, filed December 28, 1880, decedent stated that his 
diarrhea was temx>orarily better at the time he re-enlisted, and he 
thought the country needed him; says he was examined at that time 
by Dr, Shackelford, of Troy, Ohio, who first decided to reject him on 
account of his disability, but was finally persuaded to receive him. 

The following testimony appears in the case: 

Captain James B. Brown, Company B, Sixty-fourth Ohio Volunteers, 
testifies to origin of diarrhea in first service. 

Michael Adams, M. D., testified, March 20 and April 10, 1877, to 
prior soundness and to treatment of soldier for chronic diarrhea firom 
his discharge in 1862 to May, 1864. 

Dr. Adams testified again, August 30, 1879, substantially as before. 

A letter from J. R. Brandon, Gelina, Ohio, December 6, 1877, reports 
Dr. Adams as not a regular physician; reputation not good; keeps a 
store and sells patent medicines. 

Bobert Hunter and David T. Ward testified in October, 1877, that 
they had been intimate with soldier since September, 1862, and knew 
he had suffered continuously with chronic diarrhea. He had frequent 
severe attacks, which rendered him weak and unable to perform man- 
ual labor. Credibility good. 

James M. Hunter, August 30, 1880, testified that soldier has suffered 
from chronic diarrhea ever since June, 1862; at times he would have it 
so bad he was not able to be up or about for weeks. The same date 
John HoUoway testified to continuance since 1865. Also on same date 
Bobert Hunter and John Hunter testified that they were intimate with 
soldier from August, 1867, to April, 1878, and during all that time he 
was troubled with chronic diari'hea; for weeks at a time he would be 
so aflflicted with the disease as to be entirely disabled for work; then 
he would get better and do some work. He was always willing to 
work, but his attacks were frequent. Credibility of Robert Hunter, 
goo<i; that of John Hunter not known. 

Dr. Roswell W. Shaw testified, August 30, 1877, "soldier has chronic 
diarrhea and diabetes, with a tendency to ulceration of mucous mem- 
brane of the intestines; have treated him from August, 1875, to date." 
Again, November 7, 1877, the doctor testifies as above, and adds, "dis- 
ease has continued ever since soldier's discharge." Credibility and 
standing certified to by Examining Surgeon G. W. Foote, of Gte.lesburg, 
Illinois. 

Dr. J. D. C. Hoit testified April 10, 1877, that he treated soldier two 
or three times during 1876, the first time in July; he was sufleriug from 
chronic diaiThea; improved under treatment, but had another attack 
in October and treatment had t-o l)e repeated. Stauvlvw^ ^w>\\.. 
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Dr. D. H. A. Nickersoiu November 7, 1878, treated soldier befo»'« 
entering St. Mary's Hospital, for chronic diarrhea; on the date ^. 
examination soldier was disabled for doing any manual labor. 

Same date. Dr. Michael Booney testified: ^<I treated soldier at St 
Mary's Hospital, Quincy, lU., for two weeks; he is afflicted with chronic 
diarrhea and totally nnable to do labor under any ordinary drcom- 
stances." 

As to date and cause of death, we have the following: Dr. W. B. 
Outten testified, March 2, 1882, that he ^^was called to see soldier April 
29', 1881 ; found him suffering from phlegmonous erysipelas of right arm, 
extending from shoulder-joint to hand; along with this, diarrhea. It 
was impossible to stop diarrhea; this diarrhea continued from time I 
went to see him to the day of his death. May 8, 1881. There was cer- 
tainly some previous lesion of the bowels, for it was a physical impos- 
sibility to check diarrhea, and I am of the opinion that the direct and 
immediate cause of death was chronic diarrhea^ and the erysipelas was 
secondary and incidental to his ansBmic, atomic condition, caused by 
the chronic diarrhea." 

In answer to a personal letter from Dr. Hood, at that time Medical 
Referee of your Bureau, Dr. Outten wrote, January 24, 1884: 

Upon my first examination, April 29, 1881, the prominent and principal symptoms 
were diarrhea, and erysipelas in its formative stage. From inquiry I elicited the fact that 
Tuttle had been troubled for years with diarrhea. Knowing that in a case of erysipelas 
any debilitating element would debar success in its treatment, all the well-known and 
usual remedies were indulged in for the treatment of acute and chronic diarrhea, but to 
no avail ; the erysipelas changed from simple to phlegmonous. Never saw Tuttle before 
this attack, but believe previous history as detailed to me. This is as near as I am able 
to give the cause of death. 

A second af&davit from the doctor was filed December 3, 1887, in 
which he says: 

I was called to see J. T. Tuttle about April 18, 1881, and found him suffering from 
phlegmonous erysipelas and diarrhea. Attended him about twenty days, when he died. 
Was unable to control diarrhea; am convinced that, owing to thorough depletion and 
emaciation incidental to diarrhea, that the phlegmonous erysipelas could not be controlled, 
and am morally certain that the diarrhea was the cause of the incurability in the erysipela- 
tious condition; the effect, of course, of both combined was the result. Did not then know 
that Tuttle had ever been in the army. 

Dr. H. M. Starkhooflf testified December 3, 1887, that— 

On or about April, 1881, 1 was called to see J. T. Tuttle, in consultation with Dr. W. B. 
Outten, and found him in very exhausted condition, suffering from phl^monous erysip- 
elas of, 1 think, right arm. I learned that he had been suffering from ehranic diarrheaf 
which had not yielded to any treatment and was still troubling, causing the great ex- 
haustion. Dr. Outten, his attending physician, had done everything to relieve his suffer- 
ing without any result, and, knowing that nothing more could be done to arrest the phleg- 
monous erysipelas, and the patient could not survive, I did not make another visit. It is 
my belief that Mr. Tuttle's death was caused by the great exhaustion produced by ehnmk 
diarrhea, and that this diarrhea must have existed many years previous to his death. I 
never saw tbeBoldier but that one time, but Temembet his case distinctly. 
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April 7 J 1885, Sarah Tnttic and Benjamin Tattle testified that soldier 
died May 8, 1881, from chronic diarrhea; their knowledge was gained 
by having waited on him daring his last sickness. 

December 3, 1887, Bridget Flannery and Mary Schnider testified that 
they lived in the same building with soldier and family for two months 
before he died and several months thereafter; helped to wait on him, 
and saw him every day daring his last illness, and they are certain 
tihat'chronic diarrhea caused his death. 



Let us now look for a moment at what is known as to the origin and 
results of diarrhea and erysipela-s that we may the better determine the 
probability of any connection between these diseases. Referring to the 
standard works of Wood and Flint, Practice of Medicine; Woodward, 
Outlines of Chief Camp lyisea^ea; Hunt, in Medical Memoirs of U. 8. 
Sanitary Commission, and Da Costa, Medical Diagnosis, we find substan- 
tial agreement on the following points: 

The causes of chronic diarrhea in soldiers are fatiguing marches, ir- 
regular habits as regards diet, defective and unwholesome food, bad 
water, malaria, exposure to heat, cold, and excitement incident to camp 
life, and in many instances to specific poisons in the atmosphere, such 
as exhale from low, swampy grounds. Internal lesions often occur 
more marked in the chronic than in the acute form. The mucous mem- 
brane of both large and small intestines are frequently ulcerated, stools 
mixed with undigested fragments of food; sometimes the looseness of the 
bowels alternates with an opposite condition; the mesenteric glands are 
often enlarged; spleen enlarged and softened; liver variously aftected; 
kidneys very ofl«n enlarged ; urine showing phosphatic deposits and albu- 
men. The disorder, no matter under what circumstances it originated, 
is apt to prove rebellious and to end by breaking down the constitu- 
tion. When firmly established the disease is extremely obstinate, and 
the irritability of the intestines never intermits. The disease often 
clings to its victim through life; many a soldier, in truth, escaped the 
bullet and sword only to die of the intestinal att'ection long after his 
return to his home. Dr. J. J. Woodward, U. S. A., in summing up the 
results of his experience and observation in connection with this dis- 
ease, says: 

As to the nature of the disease, it seems to me there can be little doubt that it was es- 
sentially inflammation of the mucous membrane of the bowels, either originating in or 
sustained and aggravated by, a poisoned state of the blood. 

The causes of erysipelas are not well understood. In its simple form 
it consists of fever, accompanied by inflammation of the integument of 
some part of the body, generally of the head and face. In a vast major- 
ity of instances it has been found that the most trivial th\\\%^^\^^^ 
slight bruise or the scratch of a pin, may caus^ tti^ (iV^ft^^^ ^\» wv^ ^xsasb^ 
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and yet fail to do so at another, even in the same person. Hence it is 
inferred that there must be something which predisposes the individoal 
to this particular form of disease rather than to others. PredispoHiion 
is frequently the consequence of disecue ; thus dropsy predisposes to ery- 
sipelas, and the same is true to a certain extent with everything that 
depresses the blood. Influences which tend to depress or debilitate the 
system, even without producing open disease, have the same effect 
Hence, partly, the prevalence of erysipelas in hospitals. In the more 
dangerous forms, the affection may extend from the true skin to the 
subcutaneous tissue. Internal lesions, with inflammation of the muooos 
membrane, often happen in the serious forms of the malady, and albu- 
uiiuious urine is found in a great majority of cases of this class. As a 
rule, however, the disease does well, and death in private practice, 
under appropriate treatment and in the absence of any malignant 
epidemic influence, is very rare, unless in persons of feeble health or in- 
temperate habits. The severity and danger are generally due to complica- 
tions. 

In the light of these views let us examine the opinion of the Medical 
Eeferee which is the foundation of the rejection of this claim. The first 
part of his answer, if rightly understood, means this, that, since medi- 
cal science cannot trace to its source the x)oison which produces erysip- 
elas, therefore we cannot say whether the erysipelas in this case was, 
or was not, the outgrowth of diarrhea. This confession of ignorance 
surrenders half the vantage ground at the outset, for the reason that it 
fails to answer the question propounded as to whether there was a 
reasonable probability or improbability that soldier's death was due in 
any way to his military service, or to disease contracted therein. He 
simply says, "I do not know." The latter portion of his opinion affirms 
that ery8ix)elas was certainly a factor in the cause of death, and from 
this it must be inferred that we cannot tell whether that disease or the 
diarrhea was the prime factor. 

From this opinion is formulated the principle that, in the absence of 
positive knowledge relative to the origin of certain diseases, we must 
ignore what evidence we have and refuse to give claimant the benefit 
of the doubt; and, further, that where a certain disease has clung to a 
patient for years, with ever-increasing severity, and another appears 
during his last sickness, it is not possible to decide which was the prin- 
cipal one, and therefore the claim must be rejected. This kind of rea- 
soning and the conclusions are hardly reasonable or valid, and would be 
iuadmissable in the courts. An illustration will help to make this 
plain: Suppose a farmer had a field over-run with Canada thistles. 
For years he had tried with varying success to get rid of the nuisance 
and cultivate the field, but at last gave up the unequal contest, and the 
pest took full possession. Biding along some morning, he discovers 
cockle-burs coming up tliickly in one corner of the field. Questioned 
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about ity ho replies, ^^As no one has ever been able to find out where 
cockle-burs come from, I am not prepared to say whether they sprouted 
from the thistles or not. One thing is certain, both are now here, and 
either one is bad enough. It is true, the thistles have held the ground 
for nineteen years, and if it had not been for them the field would have 
been under good cultivation, but as the burs came in last and are now 
the taller, we must conclude that they are the worst." This style of 
reasoning from cause to effect appears absurd, and provokes only a 
smile, yet it is almost exactly the same as that set forth in the rejection 
of this claim. ^ 

The Patterson case, decided by Hon. Secretary Chandler, August 9, 
1876, has been cited by your Bureau as applicable to the case under con- 
sideration. It cannot be denied that, in that case, the opinion of the 
Medical Keferee was held to be conclusive, and the action of your Bureau 
was sust-ained. But that decision and other similar ones have been 
superceded, where the evidence showed error, by others equally 
explicit, which are believed to be more in harmony with the spirit in 
which the pension laws were enacted, and in the interest of justice. 

In the claim of Portia Street, widow of Joseph M. Street, decision 
December 4, 1883, by Hon. Secretary Teller, it was shown that soldier 
was pensioned during his lifetime for an injury to his lefb leg, caused 
by the kick of a horse. He died December 12, 1879, from what physi- 
cians called pneumonia, or tubercular trouble of the lungs. Claim was 
rejected by your Bureau August 9, 1880, on the ground that the disease 
of which the soldier died was not the result of his military service. In 
reversing this action it was held that the evidence showed that, for sev- 
eral years prior to soldier's death, he suffered terribly from necrosis of 
the tibia, which resulted from the injury; that he gradually grew 
weaker and, just before his death, took a slight cold which, added to 
his already shatt-cred system, brought about a nervous prostration with 
blood poisoning, which resulted in death; that the soldier's death was 
connected as a result with his military service. 

The same principle appears in the decision in the claim of Ellis, ren- 
dered the same date as the above. The husband of the claimant was 
pensioned on <accouut of chronic diarrhea and hemorrhoids, and died 
November 19, 1880, of pneumonia. It was in evidence that soldier was 
worn out and very much debilitated in consequence of the disease with 
which he was suffering, and, while in this condition, in obedience to a 
call of nature, he caught cold which, with his disease, caused his death. 
It was held that — 

It certainly was not wise for him to leave his bed and go out of the house to the privy, 
hut, because he did so, it should not be regarded as culpable negligence on his part. The 
cold which he caught, while performing acts rendered necessary by his disease, only pre- 
cipitated his death a short time, and should not be regarded as having any important 
bearing on this case. That his death was caused by reason of the disease viVivv^v Vv^ ^rKi^-- 
tracted while in the army seeflos beyond a dorbt. 
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See Jil«c) case of Scheenecker, May 8, 1884, H. M. Teller, 'Secretpary, 
and ruling No. 145, November 11, 1885 (p. 144, Digest), in claim of 
widow of Michael Kessler. 

This governing principle will be found running through all the cases 
cited, viz., that it is not necessary to show a direct patliologieal connec- 
tion between the disease from which the soldier died and that for which 
he was pensioned. It wa« held that the system might become so debil- 
itated and weakened and the vital forces so exhausted by the disease 
contracted in the army that it could not resist even a mild attack of 
some other disease. In the cases referred to the medical opinions were 
overruled on the ground that the evidence and facts show said opinions 
were not well taken. 

Right here it might be well to consider the question which is con- 
stantly recurring as to what weight ought to be given to the opinion of 
the Medical Referee. No precise rule can be laid down, but in general 
it may be said that his opinion on questions purely medical, arising in 
the adjudication of pension claims, should be given great consideration. 
And this, by reason of his official position and the duties imx>08ed upon 
him. Section 4776, R. S., says: 

The Secretary of the Interior is authorized to appoint a duly qualified surgeon as Med- 
ical Referee, who, under the control and direction of the Commissioner of Pensions, shall 
have charge of the examination and revision of the reports of examining surgeons, and 
such other duties touching medical and surgical questions in the Pension Office as the 
interests of the service may demand. 

The Medical Referee is appointed by law, with certain duties defined; 
hence an official weight attaehes to his opinions, in*espective of their 
individual merit. Thus the rulings and decisions of a judge upon the 
bench are to be respected and obeyed for the time being, whether right 
or wrong. This arises from considerations of the public welfare. Law 
is a necessity in organized society. Some one must interpret it. This 
is the duty of judges. Hence the truism that *^good laws, poorly inter- 
preted, or even poor laws themselves well executed, are better for the 
community than the best of laws disregarded,'' or allowed to fall into 
"innocuous desuetude." If the decisions are thought to be unjust the 
remedy lies in appeal to a higher tribunal, where they must stand or 
fall on their intrinsic worth. The Department has always held that, on 
purely medical questions, the opinions of the Referee of your Bureau 
should, as a rule, be accepted, but in no case to be regarded as neces- 
sarily final. Official position, conferred by law, cannot clothe the re- 
cipient with infallibilityr It is distinctly announced that, in appeals 
coming before this Department, the right is reserved to review the 
whole case, medical o[)inions as well as others, and examine them in 
connection with all the evidence and facts. 



The question in this case whether the death of the soldier was i)ri- 
marily due to diarrhea is largely dependent on tVifc \^*!«td^l\ift evidence 
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on file, and tbe reasonable probabilities derived therefrom. What do 
we find in the case! 

The record shows that soldier contracted in the army chronic diar- 
rhea of an aggravated type. 

The evidence shows that his disease continued with only occasional 
respite until his death, the seasons of respite being characterized by 
constipation. 

We learn that in 1875 the soldier^s disease had developed diabetes, 
with ulceration of the mucous membrane of the bowels. A few years 
before his death he was so afflicted at one time he was receivc»d into St. 
Mary's Hospital, Quincy, 111., and the attending physician testifies that 
he was totally unable to do any work. The physicians who attended 
him in his last sickness testify to the obstinate, uncontrollable charac- 
ter of his old malady. The testimony of Drs. Outten and Starkhoof is 
very emphatic on this point. They both testify that, in their opinion, 
the diarrhea was the principal cause, and that the erysipelas was inci- 
dental and secondary, and could not be controlled because of the persis- 
tency of the diarrhea and the complete exhaustion resulting therefrom. 
This view is also corroborated by the testimony of four other witnesses 
who helped to nurse and care for the soldier until his death. 

With this record and this evidence before us, we might ignore the 
fact tliat diarrhea and erysipelas have many results common to both ; 
we might eliminate the strong reasonable inference that erysipelas may 
have had its origin in the poison stored up in tbe system during the 
nineteen years of his army disease; we might even admit that the im- 
mediate cause of death was an acute attack of erysipelas; yet the fact 
remains tliat it was engrafted upon a system depleted, weakened, and 
incapable of resisting the encroachments of any acute disorder; and 
this fact alone would, in the light of the decisions cited, entitle the 
widow to pension. 

Suppose, on the other hand, we accept tFie opinion of the Medical 
Beferee that the soldier's de^th was caused by two diseases acting con- 
jointly, the strength and the merit of the case are not diminished. We 
have here a soldier whose vitality and recuperative powers had been 
completely exhausted by a wasting disease, which was contracted in 
the army and had clung to him for nineteen years with an unrelenting 
grasp. Under these conditions it requires no stretch of the imagina- 
tion to account for the erysipelas in this case and to place it where it 
evidently belongs — on the list of secondary causes. 

A careful review of this case, in the light of all the facts of record 
and of evidence, can leave no doubt as to the appellant's rights, and 
that, within the meaning of the law, soldier's death was due to his mil- 
itary service. 

For the reasons folly set forth, your rejection in set aside, and you 
will therefore cause a certificate to issue in favot of ttv^ mdLsy« • 
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MOTULEB'S P£NSIONABIJE DEPBia>£KCE. 

Elizabeth (golobed), motheb of Hcnbt Small. 

1* In defining a mothei^s pensionable dependence, the law (section 4707, R. S.) makes no 
discrimination between races, whether white and free, or black and slave; nor does it 
contain any expression that would warrant the inference that the ^ labor" of a filave, 
due by reason of law to his master, may be construed as a ''contribution" to the sup- 
port of his mother, also a slave and supported by her master. 

2. It is the part neither of duty nor of wisdom for this Department to strain the statute to 

«iccomplii(h a purpose which Congress has fully considered, but has failed to expres 
by any language applicable to the facts or to the conditions of slavery— « subject the 
Government has dealt with too plainly, where it intended to speak, to require any 
one to help it out by construction. 

3. The statute (section 4707) does not provide for the contingent dependence of a mother 

arising years subsequent to the death of the son. The existence of the dependence 
''at the date of the son's death" is explicitly required. 

Assvitant Secretary Bussey to the Commiasianer ofPensionSj June 13j 1889s 

The papers accompanyiiig the claim of Elizabeth Small (colored) 
(No. 344,335), as dependent mother of Henry Small (deceased), late pri- 
vate. Company F, Second Regiment, United States Colored Troops, are 
herewith returned to you, they having been considered on appeal from 
the adverse action of your Bureau. The rejection of the claim, Febru- 
ary 28, 1889, was based on the ground that "the soldier was over 
twenty-one years of age at the date of his enlistment, and did not aid 
in the support of claimant at any time after he arrived at that age, a^s 
shown by the claimant's statement to a special examiner." 

The records of the Adjutant General's Office show that the deceased 
soldier was "enrolled on the 9th day of September, 1863, at Baltimore, 
Md., for three years, and is reported on roll to October 31, 1863, pres- 
ent; and November and December, 1863. Died at Camp Casey, Va., 
November 11, 1863, of typhoid fever. Final statement and record of 
death and interment shows he died November 11, 1863, at Camp Casey, 
Va., of typhoid pneumonialis.^ 

It is admitted that the soldier's death occurred in the service. 

The application of claimant for pension as the dependent mother of 
deceased soldier was filed September 3, 1886. 



The evidence in the accompanying papers shows the following facts: 
1. At the date of the soldier's enlistment in 1863, the family of claim- 
Ant and her husband, Henry Small, sr., consisted of the following- 
named children, with the ages accompanying : Henry Small, twenty- 
four years old; Thomas Small, twenty-two years old; Ezekiel Small^ 
twenty years old; Hester Ann Small, eighteen years old; Jenkins 
Small, fifteen years old; George W, Small, eleven years old; John E. 
SmaU^ eight yeara old (dead). 
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2. At the date of the deceased soldier's enlistment, the cbiimaut, her 
aforesaid children, and her husband were and had been the slaves of 
Charles Craig, of Trappe, Talbott County, Maryland. The soldier died 
at the afore-mentioned date. He was never married, left no children, 
and claimant received his back pay and bounty under the name of 
'^ Betsy Small," as she was sometimes called. 

3. In her deposition before special examiner at Baltimore, February 
8, 1889, claimant stated her case as follows: 

I claim pension on the ground that if my son Henry was living he wovld help me. Icon 
not aay that I depended upon him to any extent during hia lifetime^ because we were all slaves 
and supported by our master. My son was not in a position, on that account, to aid me, 
and did not do anything for me up to his enlistment, and I received no money from him after. 
At my son's enlistment my family consisted of myself, husband (Henry Small), and three 
children under sixteen years of age^ viz: Jenkins, fifteen; George W., eleven, and John, 
nine. These children are yet living. (This statement is not in harmony with claimant's 
a£Sdavit made May 17, 1888.) My husband died about eleven years ago, and I have not 
remarried or lived with any man since. My husband toas able to work up to about two years 
b^ore his deaths and never wds sick enough to interfere with his labor. lie was three years 
older than me. We all remained with our old slave master until the Christmas of 1865, 
when the war closed. My husband then went to work for himself as a farm hand, and 
was so employed up to his death in the old neighborhood. We never owned any prop- 
erty and had no means of support but our own manual labor. Since his death (my hus- 
band's) I have depended upon the charity of my relatives. 



In order to determine the merits of this claim in the light of the fore- 
going facts, it is necessary to apply to them that provision in section 
4707, Bevised Statutes, which sets forth the essential elements of a 
dependent mother's claim. That provision states that — 

* * * ''a mother shall be assumed to have been dependent upoii her son within the 
meaning of this section if, at the date of his death, she had no other adequate means of sup- 
port than the ordinary proceeds of her own manual labor and Me contributions of said pen, 
or of any other person not legally bound to aid in her support, and if, by adual contribur 
donSy or in any ot^ier way the son had recognized his obligations to aid in the support of 
hb mother, or was by law bound to such support," etc. 

The conditions defined by the foregoing proviso in section 4707 are 
too explicit and too imperative to need interpretation, or to leave room 
for doubt as to their real significance. They embrace the whole law 
applicable to a mother's pensionable dependence, and can be neither 
restricted nor extended by departmental construction. It is obvious that 
the conditions named in the law must exist "at the date" of the death 
of the deceased person by reason of whose death the claim of depend- 
ence is asserted. Tested by this standard, the facts heretofore narrated 
make it clear that this claim lacks each of the essential ingredients 
required by the law: (1.) At the date of the son's death the claimant 
in this appeal was not, nor had she ever been, so far as the evidence 
indicates, dependent upon the son for support. She ivot» q»u\^ \\a^ -^ 
husband living at the time in healtli and vigor, \>u\» ^Jto^^ ofCs^^^ ^^\i&^ 
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aged resiiectively twenty- two, twenty, and fifteen yeiirs; and she was 
otherwise supported as adequately as a he had ever been by her master 
under and by reason of t he laws of the State of Maryland. (2.) The de- 
ceased son was twenty-four years of age; was not, therefore, legally 
bound to support her; had never by ^'actual contributions" nor in **any 
other way" recognized his '^ obligations to aid in the support of his 
mother;" nor did she receive any aid or contribution from said son dur- 
ing his lifetime, after his enlistment in the service. (3.) The mother was 
actually supported by the master, as the law required, during two 
years subsequent to the son's death, or until Christmas in 1865, and 
thereafter by her husband, who was regularly employed until 1877. 



The conditions of dependence, as required by the letter of the statute, 
being lacking in the claim, are there other conditions or facts in the 
case that might so modify the operation of the statute as to give claim- 
ant a pensionable status t 

In order to show such other conditions or facts, it is urged in the 
appeal filed by claimant's attorneys that — 

The soldier, being a slave, never could, at any time, attain his majority in a l^;al sense 
while in slavery. His master owned him, and, under the laws in force, was entitled to 
his service and labor, and while snch slave boy was rendering service to his master he 
was, at the same time, eovUribuHng directly io the support of his motkeTf who, also, was a slave 
to the same master. 

And it is urged, also, by the aforesaid attorneys that — 

Up to his enlistment he (the soldier) bad no opportunity to aid in his mother's support 
except as heretofore shown. After his enlistment the Government took the place of his 
master for three years and demanded and received his entire time and service. * * * 
It is not believed that the pension laws ever intended to require of claimants impossibili- 
ties, nor that Congress expected, in the administration of such laws, slaves to be held to 
such strict observance of the moral code as to place them on the same footing, with equal 
responsibility, as the educated white and free race. 

Another form of stating the foregoing line of reasoning on part of 
claimant's attorneys has been presented, viz: that, ^'although the son 
may not by direct acts have recognized his obligations to aid in the 
support of his mother, if the mother and son were slaves on one planta- 
tion or owned by one master," it should be held that ^^the son^s labor 
was a contribution to the common maintenance of aU, and, in this sense, 
was a contribution to the support of his mother." But such reasoning 
as this is neither justified by the spirit and object of the law, nor 
applicable to the facts in the case. The law makes no discrimination 
between races, whether white and free, or black and slave, in defining 
pensionable dependence; nor does it contain any expression that would 
warrant the inference that the labor of a slave, due by reason of law to 
his master, may be construed as a '^ contribution" to the support of his 
mother, also a slave, who, by reason of law, wag at the same time sup- 



DECISIONS UELATING TO PENSIONS. 65 

ported by her master. The contributions describeil by se<5ti(>n 4707 are 
evidently meant to be voluntary in their character and made by the 
contributor in pursuance of an acknowledged obligation to ^<aid in the 
supporf or to relieve the necessities of the recipient. If, in the case of 
the mother, no aid were required^ or if there were no necessities^ to be 
relieved "at the date of the death" of the son, there could not l>e a 
pensionable degree of dependence; and, furthermore, if no voluntary 
contributions were made, or if the son had not "in any other way" 
recognized his "obligations to aid in the support of the mother" prior 
to or at the date of his death, or was uot "by law bound to such sup- 
port,'' then there woidd exist no legal ground on which to rest a 
claim to pension for the mother's dependence. There would exist in 
fact neither the condition of dependence ou the son, nor the recognized 
obligation to aid in the mother's support, and, consequently, the law, as 
it stands, would not be applicable. 

It is obvious that the "labor" of the son as a slave can not be construe^l 
as a contribution, either direct or indirect, to the support of his mother as 
a slave. The contribution named by the law is regarded as only an 
evidence of the recognized obligation to make it, but no such obligation 
ever existed or was ever recognized as existing betw'een the enslaved 
mother and the enslaved son. The law of the place (Maryland) where 
the claimant in this appeal and her deceased son resided as slaves must 
determine their relations and obligations. That law gave to the master 
the residts of their labor respectively, and imposed upon him au obliga- 
tion to support them. The son could not contribute the result of his 
labor to his mother's support. It belonged to the master who claimed 
it, exacted it, and lived on it. In fact, no such contribution by the son 
to the mother was either made or required. Each slave was tasked to 
a labor which was productive of more than his or her own supi>ort, or 
was disposed of for a more valuable chattel. This w^as the law aiul the 
practice of slave holders. In this case, the deceased son plainly recog- 
nized the fact by failing both prior and subsequent to his enlistment to 
tender any contrbution of aid, direct or indirect. He had nothing to 
contribute or tender; he had nothing out of all his toil even for himself, 
but a bare and gross subsistence while he was a slave; and, after he 
took up arms and was, in point of fact, free, he never attempted to con- 
tribute any of his pay to his mother. The suggestion that the "son's 
labor was a contribution to the common maintenance of all, and in this 
sense was a contribution to the support of his mother," is predicated 
upon a theory in nuhibus — too ol)scure for definition and too remote from 
every possibility of proof to be accepted as a ground for pension within 
the meaning of the statute. Such a theory was never contemplated by 
the law-making x)ower, or it would have gained some express recogni- 
tion in section 4707, which was enacted as late as 1873— eight years 
after the war for the Union, and ten years subsec^ueut tiQ \A\^ vst\^w ^^^Jl 
23044— ypj.. 3— ^5 
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the facts upon which this claim is based. It is obvious that the exteut 
or the efiicaoy of the aid, if any, which, in piu*snance of such a tiieor> , 
the ^^labor" of the son as a slave ^'contributed to the support of his 
mother" as a slave could have been neither considered by Congress nor in- 
telligibly estimated by it or by this Department. The law-making power 
of the Government is not only present, but in full and intelligent action. 
If the vast sum of money which the opposite opinion would appropriate 
is to be taken from the national Treasury, it must be done by direct 
and positive enactments, the plainness of which shall be commensurate 
with the greatness of the results to be effected. It is the part neither 
of duty nor of wisdom for this Department to strain the statute to 
accomplish a purpose which Congress has fully considered, bat has 
failed to express by any language applicable to the facts or to the con- 
dition of slavery — a subject the Government has dealt with too plainly, 
where it intended to speak, to require any one to help it out by oon- 
stniction. 



In considering all the aspects of this case, as suggested by the accom- 
panying papers, I will add to the foregoing this further expression of 
opinion, viz: If at the date of the deceased soldier's death, the Pro- 
clamation of Emancipation, issued by the President of the United 
States, January 1, 1863, had included the State of Maryland within the 
limits prescribed for its operation, and, by its practical effect, had sev- 
ered the relation of master and slave in said State, or had abolished 
the master's legal obligation to support the slave, and if, under such 
circumstances, the mother of the soldier, at the date of his death, had 
been left without "adequate means of support" other than the ordinary 
proceeds of her own manual labor, and the son had actually contrib- 
uted, or had recognized his obligations to aid in her support, or was by 
law bound to such support, there might have arisen a case of pension- 
able dependence within the meaning of se(;tion 4707. The condition of 
slavery would have ceased, and all that has been said herein would be 
inapplicable. But, in this case, the mother had a living husband and 
three grown sons, had never depended upon the deceased son to the 
slightest extent, and had never received from him the least aid. The 
Proclamation of Emancipation had had no legal effect in, nor ap- 
plication to, the State of Maryland, which was excepted from its 
terms — the system of slavery and its obligations remaining intact until 
after October 13, 1864, when the new Constitution of the State was 
adopted, or till December 18, 1805, when the thirteenth amendment, 
abolishing slavery throughout the Union, became a part of the Federal 
(^Constitution. The fact also appears in the accompanying papers that 
the claimant remained with her master until Christmas, 1865, continued 
to be supported by said master to that date, and, thereafter, by her 
bu.sband and her other children until 1877, TUese facts ar^ admitted 
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by claimant, and are ample to show that her claim of dependence upon 
her deceased son Henry is without foundation. 



But claimant says she asks for pension on the ground that ''if my 
son Henry was living he would help me." Any argument or decision 
based upon this supposition would evince far more goodness of disposition 
to appropriate the public money to charity than a sound judgment upon 
the statutory law of the country from which alone can be derived any 
claim of this description. It is obvious that no such ground for pension 
is recognized by the statute, ux>on even the most strained implication. 
The statute does not provide for the contingent dependence of a mother 
arising years subsequent to the death of the son. The existence of the 
dei>endence ''at the date of the son's death" is explicitly required, and 
this fact is the groundwork of the whole system of pensionable depend- 
ence, applicable, as stated in the recent case of Eliza (colored), mother 
of James Hughes (coloretl), ''irrespective of the race, or of the color, or 
of the peculiar surroundings of the mother." In order that any other 
provision may be made, in conformity with the novel theory of claim- 
ant's attorneys in this appeal, the existing law must be radically modi- 
fied or amended by the Congress of the CInited States. The Depart- 
ment's duty is to execute the law; it possesses no authority to legislate. 

The rejection of the claim is aiiinned. 



DESERTERr-NON-PENSIONABLB. 

Elizabeth A. Gannon (mother). 

(On motion for reeormderation.) 

The pension system requires a discharge from the service as a pre-requisite to pension. A 
deserter is, constructively, in the service so long as the charge of desertion lingers 
against hini. Said charge must be removed by operation of law or by a special act 
of the War Department, in order that the soldier may become a lawful claimant for 
pension; nor can a mother be pensioned on account of a son who died while a 
deserter. 

AMintant Secretary Bussey to the Commissioner ofPensions, June 19 y 1889. 

The motion filed May 10, 1889, by E. H. Gelston & Co., attorneys, of 
this city, for the reconsideration of the departmental decision rendered 
October 27, 1887, adverse to the clauu of Elizabeth A., as dependent 
mother of Jonathan Gannon, late private, Company B, Sixty-sixth Reg- 
iment, Illinois Volunteers, is denied. 

The records of the War Department show that the "soldier enlisted 
October 11, 1861, for three years; deserted December 9, 1863; arrested 
by Major Lusk, of the Tenth Missouri Cavalry, on or about January 15, 
1864, and confined at Vicksburg, Miss.-, confined ^wc^^LV^V^fcV^^V^^-^X* 
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Pickering Honpitiil, Tenuessee, and released March 11, 1864; entered 
smallpox hospital, Memphis, Tenn., March 12, 1864, with confirmed 
small-pox, and died of said disease March 18 or 20, 1864. 

Under date of August 23, 1887, the Adjutant General, United States 
Army, reports that "the application for the removal of the charge of 
desertion has been deniedy^ and, therefore, the charge yet remains on 
the records against the deceased soldier's name. 

The claim of the mother for pension, having been filed originally 
July 15, 1881, alleging partial dependen<^e on the deceased soldier, wa^i 
rejected September 14, 1887, upon the ground that "a charge of deser- 
tion stands against the soldier which the Adjutant General of the Army 
refuses to remove," and upon the further ground that "the cause of sol- 
dier's death originated while he was held under arrest for desertion^ 



In ruling upon the pending motion, I am governed, apart from all 
other considerations, by the recorded fact that, at the date of the late 
soldier's death, the (charge of desertion was in existence against him, 
and that said charge, having never been removed by any action of a 
court-martial, or by other authority having competent jurisdiction, still 
lingers against the soldier, and by the fact, also, that the Adjutant 
General of the Army has denied an application for the removal of it 
This fact, if the soldier were living, would exclude him from the status of 
a lawful claimant for pension, and operates consequently to exclude his 
mother from consideration as a claimant for pension on account of his 
death. 

This ruling is based upon an essential principle in our system of pen- 
sions. The system requires that a discharge from the service shall be 
shown as a prerequisite to pension; but a deserter is constructively in 
the service so long as the charge of desertion lingers against him; and 
it is necessary that, by operation of law, or by a special act of the War 
Department, said charge shall be removed in order that such soldier 
may acquire before the Department the status of a lawfid claimant for 
pension. The soldier who remains a deserter is never discharged under 
the regulations of the service. The late soldier was a deserter; he was 
under arrest for desertion at the time he contraeted the disease which 
caused his death; and he died while still holding toward the service 
the relation of a deserter. The War Department having refused to ex- 
punge this charge from the records, the Secretary of the Interior can 
take no jurisdiction of the pending motion, and, therefore, dismisses it 



ARREARS— AMENDED DECLARATIONS. 

William Whitakee. 

Where the original declaration for pension is filed prior to June 30, 1880, and a sworn 
affidavit, amendatory or explanatory of said declaration, is subsequently filed, the 
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affidavit will be construed as a part of the original declaration and, therefore, not 
subject to the limitation contained in the arrears of pension act, approved March 3, 
1879. 

Assistant Secretary Bussey to the Commissioner of Pensions^ May 28^ 1889. 

Herewith are returned the papers which accompanied your report of 
April 6, 1889, upon the appeal of William Whitaker, late corporal, 
Company F, Fifth New Hampshire Volunteers, from the action of your 
Bureau rejecting his claim for arrears of pension from the date of dis- 
charge. 

In appellant's original declaration for pension, filed February 13, 
1875, he alleged that, ^' while in said service, in line of duty at Malvern 
Hill, Va., on the first day of July, 1862, he was wounded in the left 
breast by a fragment of a shell, in action," and, fiirther, that he '^ was 
not treated in nny United States general hospital while in the service.'' 

In another declaration, filed May 10, 1886, he further alleged that— 

While in line of duty at the battle of Malvern Hill, Va., about July 1 or 2, 1862, 
he incurred an injury of left breast from the explosion of a shell in his immediate vicin- 
ity, a piece of which struck him on the left breast, knocking him down; his blanket was 
twisted around him rope fashion; this saved him from mutilation, bat the force of the 
blow and the explosion caused internal injury, and at the time blackened the flesh, weak- 
ened the muscles, and eventually resulted in rheumatism and heart disease; he can not 
sufficiently describe the effects of the shock caused by the explosion or blow ; it knocked 
him senseless, stopped his breath, and shattered his nervous system, so that he was 
completely prostrated, and his health was so visibly impaired that afterwardi^ when he 
received a commission as lieutenant, given him on account of gallant service in previous 
engagements, he was unable to perform even the light duty of an officer, and was reluct- 
antly compelled to give up his cherished ambition for further promotion, and his resig- 
nation was accepted without a medical examination, as the colonel and every officer of 
the regiment was well aware of his physical condition and inability to perform his duties. 
lie has made a previous application, but his attorney did not state his case right, as he 
did not mention rhMonaiism and heart disetue from which he has suffered from time of his 
discharge; and he requests that his claim may be re-opened and further considered. 

Under this latter declaration pension was allowed January 16, 1889, 
at the rate of $4 per month for the disability due to ^^ rheumatism," and 
said pension was made to commence from May 10, 1886, the date of fil- 
ing said declaration first alleging said disability. From this action, 
fixing the date of the commencement of his pension, this appeal was 
taken, March 19, 1889, contending that claimant's aforesaid declaration 
of May 10, 1886, was merely amendatory and explanatory of his former 
declaration of February 13, 1875, and should not have been considered 
as an original declaration, nor the "rheumatism," then alleged, as a new 
disability, inasmuch as he claimed for said rheumatism only as a result 
of the injury from shell wound alleged in his declaration of February 
13, 1875, and that his pension therefor should be made to begin from 
the date of his discharge, unaffected by the limitation ^Y^^ft^^faft^ \>rj 
the act of March 3, 1879. 
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Since the incurrence of the disability due to " rheumatism '* in the 
service and line of duty has been accepted by your Bureau, and pensiou 
granted therefor, the questions presented for determination by this 
appeal are: (1.) Is the declaration filed May 10, 1886, of such a charac- 
ter that it can be considered merely amendatory and explanatory of the 
original declaration filed February 13, 1875, or does it have the effect 
of so changing the character of the claim as to constitute an independ- 
ent claim for a new disability therein first alleged! (2.) If the latter 
declaration is to be received as an amendment of the former, can the 
'^rheumatism" therein alleged be accepted as a result of the injury 
from shell wound alleged in the declaration originally filed f 

The material issue in this claim is involved in the first of the above 
questions, since it follows, if the allegations of the latter declaration 
are held to be germane to the basis of pension first alleged, they would 
relate back to the time of filing the first declaration, and be considered 
apart thereof; and any disability, established as a result of said injury 
first alleged, would not come within the limitation prescribed by the 
iict of March 3, 1889, as to all claims filed subsequent to July 1, 1880, 
and, therefore, the appellant would be entitled to pension from date of 
discharge. 

The rule with regard to supplementary and explanatory declarations 
was very clearly and ably stated by Teller, Secretary, in the case of 
Albert G. Hurst (No. 387,290), decided July 28, 1884 (Digest 1885, page 
172)^ and, subsequently, re-affirmed and quoted with approval in the 
case of Joseph C. Mold (1 Pension Decisions, page 353), as follows: 

In pension claims applicants shoald not be held to the strict rules of pleading which 
would apply to a skillful attorney practicing before a court, though even there the rules 
at common law relative to amendment are liberal and within the discretion of the court. 
Neither should they be held to strict description in technical terms of the dlsabilitieB on 
account of which they seek pension. 

The legal maxim, "cerium ett qnod eertum reddi poU^" (that is certain which can be 
made certain), is applicable to declarations for pension. The rule that an affidavit, in the 
nature of an explanation or of an amendment, called for by your Bureau in any pending 
claim to supply a manifest omission or correct an evident error of statement, shall relate 
to the declaration and be considered a part thereof, will hereafter govern your Bureau. Of 
course this rule would have no application in a case where the supplemental affidavit 
would have the effect of entirely changing the character of the claim ; such affidavit most 
be germane to the original declaration. 

When the foregoing declarations as filed by this appellant areconsid> 
ered in the light of the above rule, it is evident that the one filed in 
1886 may fairly be considered as supplemental or amendatory of the 
former one. 

The original declaration, filed in 1875, simply alleged a wound of 
breast from a fragment of a shell incurred in action at the battle of 
Malvern Hill, Va., July 1, 1862. The second, filed in 1886, proceeds to 
give a more detailed Jind specific account of the incurrence of this same 
mjmy, alleges us results arising therefrom "rlveuiuatism and heart dis- 
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ease," and states explicitly that it is made for the reason that the 
former declaration did not properly state his case and did not mention 
the resulting disability dne-to ^^ rheumatism and heart disease." 

Here the latter declaration in no manner changed the character of 
the original claim, and its allegations were certainly germane to the 
cause for pension originally alleged; nor did it set up or allege a ncAv 
disability as basis for pension, distinct from and independent of the 
cause originally alleged, since it cannot be disputed that, if the appel- 
lant had established by the evidence the incurrence of the shell wound 
originally alleged, and also shown that ^'rheumatism and heart dis- 
ease" in a pensionable degree had resulted therefrom, he would have 
been entitled to pension for the disabilities resulting from said "rheu- 
matism and heart disease" under his original declaration, without having 
filed the subsequent amendatory or supplemental declaration of 1886. 
Said declaration of 1886 would, therefore, relate back to the time of 
the filing of the original declaration, and should be considered as an 
amendmeut thereof and a part of the same. 

Having determined that said second declaration was but an amend- 
ment or explanation of the original, the right of the appellant to pen- 
sion from discharge for his accepted disability, due to "rheumatism," 
must depend upon the solution of the second question to be decided in 
this appeal. If, as a matter of fact j it appears that said rheumatism 
was not a result of said shell wound alleged in 1875, then it would con- 
stitute a new and independent disability for .which the appellant is at 
present proi>erly pensioned; if it is a result of said wound, then he 
should be pensioned therefor from discharge. 

The evidence upon this point is most meagre and unsatisfactory, and 
no light is thrown upon the subject by the medical examinations of the 
appellant nor by the medical action taken upon the adjudication of the 
claim in your Bureau, 

You have, however, accepted the disability due to "rheumatism" as 
of service origin, and have granted him a pension therefor. Said 
"rheumatism" is alleged by the appellant as only a result of the injury 
from shell, and the testimony on file — what there is of it— all points to 
said injury as the cause of said rheumatism. 

The evidence shows that claimant did receive q,n injury to the chest 
by the explosion of a shell as first alleged by him, and that some 
rheumatic trouble settled there, which has disabled him to some ex- 
tent ever since. No other cause for said disability is shown, and it is 
very evident that, if appellant is not entitled to pension for rheumatism 
as a result of said iignry to chest, he is not entitled at all, since the in- 
currence of said disability in the service is not otherwise shown. It 
follows, therefore, that rheumatism having been accepted, the date of 
the commencement of appellant's pension therefor was improperly fixed, 
and should have been made to commence from the dat& ot ^\^vBv*id^^ 
discharge from the service. 
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The aforesaid a<'.ti<>n of your Bureau is, therefore, reversed, and you 
are hereby directed to re-issue appellant's certificate so as to permit his 
pension for said disability, due to "rheumatism,'' to commence from the 
date of bis dischargee from the service. 



nE-UATIXCi— AVIDOW'S AC'C'm'ET> PKNJiJIOX. 

Julia M., wid6w op Rowland M. Jones. 

(Reeimsida'atiion denied; decusion [/>. IfJ^j vol. 1, P. D.] adhered to, J 

1. The rate of $31.25 is retained by section 4 of the act approved March 3, 1S73 (section 

4698, B. S.)y to cover cases of total helplessness requiring the regular aid and attend- 
ance of another person, not permanent in eharaeier, but during the continuance of the 
disability in such a degree. 

2. Section 4698 J, R. S., provides that "except in cases of permanent specific diaabilitieB no 

increase of pension shall be allowed to commence prior to the date of the examining 
surgeon's certificate establishing the same, made under the pending daim for iih 
crease." 

3. The rule, regulating the allowance of accrued pension, is found in section 4718, B. S., 

viz: "If any pensioner has died, or shall hereafter die, or if any person, entitled to a 
pension, having an application therefor pending^ has died, or shall hereafter die, his 
widow shall be entitled to receive the accrued pension to the date of the penaionei^s 
death." 

Assistant Secretary Bussey to the Commissioner ofPenstons^ June 21^ 1889. 

I have carefully considered your communication of 10th inst., calling 
the attention of this Department to the departmental decision of May 
2^j 1887 (1 P. D., p. 1G2), affirming on appeal the action of your Bureau 
rejecting the claim for a re-rating of pension, filed by Julia M., the 
widow of Rowland M. Jones, late second lieutenant, Company A, Elev- 
enth Pennsylvania Reserve Corps Volunteers, and suggesting that the 
same be reconsidered and overruled. 

I have made a thorough examination of the papers and the evidence 
on file in this claim, have carefully reviewed the aforesaid decision, 
and I am unable to concur in your \iew that 8ai<l action, or the decis- 
ion affirming the same, was "arbitrary and illegal" and, therefore, 
should be overruled.' 

The deceased soldier, the husband of Julia M. Jones, who filed this 
claim for re-rating, was originally pensioned for gunshot wound and 
results at $7.50 per month, from December 24, 18G4; his rate of pension 
was subsequently increased several times, and, in 1877, was increased 
to 131.25 per month from February 14, 1877. He filed a claim for 
further increase July 20, 1883, claiming that his disability was such as 
to entitle him to the rate of pension provided by the act of June 18, 
1874, for permanent and totiil helplessness requiring the "aid and at- 
tendance of another person." This claim was rejected by your Bureau 
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upon the opinion of the Medical Referee, and, upon appeal to the De- 
partment, said action was reversed by departmental decision of Septem- 
ber 22, 1884, in which it was held that <^ the evidence filed brings the 
case of the appellant fairly within the provisions of said act of June 18, 
1874, and he is entitled to an increase of his pension to $50 per month." 

In accordance with the holding of said decision, the sohlier's pension 
was increased to $50 per mouth, commencing August 18, 1883. 

No further claim for increase or for re-rating was filed by the soldier, 
who died in January, 1885, from nervous exhaustion and paralysis. 
On January 12, 1885, his widow (the present claimaut) filed her appli- 
cation for pension, alleging that the soldier's death resulted firom the 
pensioned causes. Her claim was allowed, and a pension granted her 
as the widow of soldier from January 12, 1885, which pension she has 
since been receiving. 

, On October 31, 1885, this claimant made application, by letter, for a 
re-issue in the invalid claim of her said deceased husband, alleging that 
he had never received the full amount of pension to which he was en- 
titled for his disability. This claim was rejected, and the re-issue re- 
quested denied by your Bureau, December 11, 1885. From said action 
she appealed to the Secretary of the Interior, contending that ^^ the rate 
allowed her deceased husband from February 14, 1877, should have 
been $50 instead of f31J25 — which rating, at $50, would have entitled 
the soldier to a pension of $72 per month under the act of June 16, 
1880; that a re-issue therein should be granted, the pension re-rated, 
and the increase paid to her as accrued pension to the date of the sol- 
dier's death." 

Upon consideration of said api)ea1, the errors of which complaint was 
made were not sustained, and the action of your Bureau was affirmed 
by said decision of May 26, 1887, a reconsideration of which you now 
suggest as desirable. 

In considering said decision two points arise, upon which, in my 
opinions, depend the correctness of the conclusions therein reached. 

1. Was the construction placed upon the departmental decision of 
September 22, 1884, by the action of your Bureau increasing the pen- 
sion of the soldier thereunder from August 18, 1883, correct and in ac- 
cordance with lawt 

2. Has this claimaut (the widow) any right^ under the law, to make 
and prosecute this claim for re-issue and re-rating as accrued pension 
due upon her deceased husband's invalid claim! 

With regard to the first of the foregoing questions, it is evident that 
you have based your view, that the action of your Bureau and the de- 
partmental decision affirming the same were erroneous, upon the sup- 
position that the rate of $31.25, provided by section 4 of the act of 
March 3, 1873 (section 4608, R. S.), for a disability resulting in perma- 
nent and total helplessness, ^^or so nearly so as to re<\avK> 1\!l^ x^^gciSs^ 
X>ersonal aid ami atteiulauce of another perwiw,^ \itA \ie«ii «?QL\««^ift^<fc^ 
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and abolished by the passage of the act of June 18, 1874, amending said 
section and providing for the rate of $50 x>er month for the same degree 
of disability. If that supposition were correct, it wonld follow that the 
rating of $31.25, given the soldier in 1877, under the medical examinatioB 
of February 14, 1877 (under said section 4 of the act of March 3, 1873), 
was erroneous aud should have been $50 per month from that date under 
the act of June 18, 1874, and that it was the intention of the depart- 
mental decision of September 22, 1884, to correct said error and to direct 
the rating of the pension at the latter rate ft^m said date. 

This view would undoubtedly be correct, were it true that the rate of 
$31.25 was abolished, for all purposes, by the passage of the aforesaid 
amendment of June 18, 1874. It wiU be observed, however, that it i8 
provided at the conclusion of said section 4 of the act of March 3, 1873 
(section 4698, B. S.), ^^that the x>6nsion for a disability not permanent, 
equivalent in degree to any provided for in this section, shall, during the 
continuance of the disability in such degree, be at the same rate as that 
herein provided for a permanent disability of like degree." The amend- 
ment in said section of June 18, 1874, only provides the rate of $50 per 
month for ^^ total and permanent helplessness,^ Hence, it is manifest 
that the rate of $31.25 is still retained by the above quoted proviso of 
said section (4608 B. S.) to cover cases of total helplessness, requiring 
the regular aid and attendance of another x>6rson, not pennanent in 
character J but during the continuance of the disability in such a degree. 

Under this view of the law, it does not necessarily follow that the 
action of your Bureau in rating the pension of deceased soldier in 1877 
at $31.25 was erroneous and illegal. The act of June 18, 1874, was in 
force at that time, and it must be presumed, in view of the report 
of the surgeon who examined the soldier on February 14, 1877, and 
recommended said rate, and of the action of your Bureau, that the degree 
of disability requiring ^'regular aid and attendance" then existing was not 
eonmdere A permanent in character, and the soldier was rated accordingly. 

Was the soldier, then, properly rated under the departmental decis- 
ion of September 22, 1884, as held in the decision, upon the appeal of 
this claimant. May 26, 1887 f 

The deceased soldier filed the claim for increase upon which the de- 
cision of September 22, 1884, was rendered, July 20, 1883. Under said 
claim he was twice medically examined, first on August 18 and second 
on November 10, 1883, and said claim was rejected. Ux)on api)eal the 
rejection was reversed by said decision of September 22, 1884, which 
simply held that — 

The Department is of the opinion that the evidence filed brings the case of the appel- 
lant fairly within the provisions of said act of June 18, 1874, and that he is entitled to an 
increase of his pension to $50 per month. 

No date is mentioned nor indicated in said decision as to the date : t 
which said pension under said claim for increase shall be made to com- 
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mence, but this is left for your Bureau to determine under the provis- 
ions of the law and from the evidence on file. Said decision virtually 
decides only that the disability of the soldier was shown to liave become 
permanent in character and that he was entitled, under his claim for in- 
crease, to the rate provided for such disability by the act of June 
18, 1874. As is remarked in said departmental decision of May 20, 
1887, the former decision of September 22, 1884, was rendered with a 
full knowledge of the provisions of the law affecting the date for the 
commencement of said increase of pension, and it is to be construed 
with reference to, and in conformity with, said provisions. Section 
4098}, B. S., provides as follows: 

Except in cases of permanent specific disabilities, no increase of pension shall be allowed 
to commence prior to the date of the examining surgeon's certificate establishing the 
same, made under the pen/dimg daimfor iiiertaeet etc. 

When the action of your Bureau, increasing the pension of said de- 
ceased soldier, in accordance with said departmental decision of Sep- 
tember 22, 1884, was taken, said decision was construed with reference 
to the above-quoted section, and the said increase was made to com- 
mence, in accordance therewith, from the date of the certificate of the 
first medical examination of said soldier, under the pending claim for in- 
crease filed by him, namely, August 18, 1883; and, in my opinion, this 
was correct, it being the true meaning and intention of said decision, 
and of all that was authorized thereby under the law. 

The second point involved in said decision calls in question the right 
of the widow to make and prosecute this claim for a re-issue and re-rat- 
ing of her deceased husband's invalid pension, and her title to such 
increased rate as accrued pension, in any event. 

The only title of this claimant to accrued pension on account of her 
deceased husband is derived ft'om and given by section 4718 of the 
Heviseil Statutes, which is as follows: 

If any pensioner has died, or shall hereafter die, or if any person entitled to a pension; 
having an application therefor pending, has died or shall hereafter die, his widow, or, if 
there Is no widow, the child or children of such person nnder the age of sixteen years, 
shall be entitled to receive the accrued pension to the date of the death of such person. 

When the soldier's pension was increased to $50 per month under 
said decision of September 22, 1884, it was accepted by him, and he 
made no objection during his lifetime to the date at which said increase 
was made to commence. He filed no further application for increase or 
for re-rating of his i>ension, so that, at the date of his death, his claim had 
been fully and completely adjudicated, and there was unquestionably 
no claim, nor anything else in relation thereto, jiending and unadjudi- 
cated in your Bureau. There is no question raised here that this claim- 
ant did not receive, as the widow of said soldier, under said section 4718, 
all the accrued pension due him at the date of his death under thft cj^y^xSl- 
cate he then heJd; and, as he had no c\au\\ tVicveXoT ^xi^vsi^ ^ %»^^ 
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date, she certainly could take no title under said section to an in- 
creased rate for which the soldier had made no claim. Said section 
gives to the widow such accrued pension only as may be due upon a 
penHon aetwUlp in possesHan of ^Ausband at the date of his deathj or 
for which he has made a claim, which is left pending and undeter- 
mined at said date, and which she is permitted to complete after his 
death, but manifestly confers no right upon her to assert or prosecute a 
claim for any invalid pension, or for increase of invalid pension, after 
his death, for which he had not made claim in his lifetime. This claim- 
ant is now in receipt of the only pension to which she can make an 
original claim under the law, and is not entitled to anything further on 
account of the invalid claim of her husband. 

For the above reasons I am of the opinion that the positions held in 
the departmental decision of May 26, 1887, were well taken, being in 
accordance with law and sound reason; and, therefore, said decision 
will be adhered to. 



ATTORNEY'S FBE-RBFTJNDrNG EXCESS. 

John G. Stabkweatheb, attorney foe Zadoo Day. 

(Motion for re^onsideraHon.) 

1. All the causes of disability, alleged by an applicant for pension, which are pending at 

the same time and in which the applicant is represented by one attorney or firm, con- 
stitute but one claim, in which but one fee can be allowed. 

2. The act of July 4, 1884, provides that ''if, in the adjudication of any claim for pension 

in which articles of agreement have been or may hereafter be filed, it shall appear 
that the claimant had, prior to the execution thereof, paid to the attorney any sum 
for his services in such claim, and the amount so pidd is not stipulated therein, then, 
any such claim shall be adjudicated in the same manner as though no articles of 
agreement had been filed, deducting from the fee of $10, allowed by law, such sum as 
claimant shall show that he has paid to his attorney." 
8. The power of the Secretary of the Interior to suspend an attorney from practice for 
violation of the law, rules, or regulations relating to fees in pension cases, is not 
subject to legal limitations The Secretary has both appellate and supervisory power 
over the Bureau of Pensions, and the right to consider all questions relating to lees, 
whether on appeal, or not. 

AMXitant Secretary Bussey to the CommiseUmer ofPensionSy May 17, 1889. 

Referring to the request of John G. Starkweather, attorney, of this 
city, contained in the accompanying letter, that the Department again 
consider the decision of August 24, 1888, in the matter of the fee for the 
prosecution of the claim of Zadoc Day for pension (Ko. 205,089), I 
have to state that no reason apx>ears why the said decision should be 
disturbed. 

The facts in the case are the following: 
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On the 12th of March, 1881, a power of attorney from Mr. Day to John 
G. Starkweather was filed in this case. At that time, Mr. Day had an 
application pending in which he claimed pension on account of chronic 
diarrhea, piles, diabetes, and erysipelas of the face. It is held by the 
Department that all the causes of disabUity alleged by an applicant for 
pension which are pending at the same time, and in which the appli- 
cant is represented by one attorney or firm, constitute but one claim, 
in which but one fee can be allowed. On this view of the case, the 
several causes of disability, allege<l by Mr. Day in the declaration re- 
ferred to, constituted but one claim, for the prosecution of which but 
one fee could be allowed. 

On the 24th of March, 1882, a certificate was issued granting pension 
at the rate of $4 per month on account of disability from chronic diar- 
rhea and piles. On the 25th of August, 1884, a new certificate was 
issued granting pension at the rate of $6 per month on account of 
chronic diarrhea, piles, and disease of the kidneys. 

Upon the issuance of the certificate dated March 24, 1882, a fee of 
910 was paid to Mr. Starkweather by the pension agent at Milwaukee, 
Wisconsin. Upon the issue of August 24, 1884, a fee of $5 was, in the 
first, instance, paid to Mr. Starkweather by Ihe pension agent, the 
pensioner alleging that $5 had been paid. Subsequently the sum of 
914 was paid to Mr. Starkweather by the pension agent as a part of 
the fee upon the issue of August 24, 1884. This last payment was 
made upon a contract for a fee of 925 which appears not to have reached 
the case until after the issue of the second certification. In his state- 
ment in connection with the contract, the attorney acknowledges that 
he had previously received 95 as part of his fee in the case, and 91 for 
exx>enses. 

The whole amount paid by the pension agent to Mr. Starkweather 
for his services in the claim was 920. 

In addition to the amount paid by the pension agent, the claimant 
states that he paid in this case as fees directly to Mr. Starkweather the 
sum of 920.50. Mr. Starkweather made the statement of the applicant, 
as to the amount paid directly by the pensioner, a part of his own state- 
ment, saying that it is correct so far as he knows. 

Mr. Starkweather was called upon by the Bureau of Pensions to re- 
fund the sum of 933.50, the amount which he received in excess of the 
fee allowable under his contract with the applicant. 

From the action requiring him to refimd this amount, Mr. Stark- 
weather appealed. 

In the report of the Bureau of Pensions, dated May 28, 1888, the 
Commissioner stated: 

It now appears as a conclusive fact established by the admiasions of the appellant and 
the record in the case, that the contracts are prima facie void (ind should be ignored in 
the ndjnstroent of the fee. 



78 DECISIONS RELATING TO PENSIONS. 

In support of this view, reference was made to the provision of the 
act of July 4y 1884, which directs that — 

If, in the adjudication of any claim for pension in which aritclet) of agreement ha?e 
been, or may hereafter be, filed, it shall appear that the claimant had, prior to the ex- 
ecution thereof, paid to the attorney an/ Hum fur his services in such claim, and the 
amount so paid is not stipulated therein, then, any Kueh claim shall be adjudicated in the 
same manner as though no articles of agreement had been filed, deducting from the fee of 
ten dollars, allowed by law, such sum as claimant shall show that he has paid to his attorney. 

In view of the fact that the amount previously receivetl by the attor- 
ney was not correctly set forth in the articles of agreement, the Com- 
missioner recommended that the articles of agreement should be ignored, 
and the fee adjusted at ten dollars, and that the appellant should be 
required to refund all amounts he had received as fees in the case, in 
excess of ten dollars. Tliia recommendation of the Commissioner was 
approve<l by the Department in the decision of August 24, 1888. 

The matter involved in this api)esil was before the Department upon 
a motion for reconsideration on the 25th of October, 1888, when the 
former action was adhered to. 

In reply to the objection of the attorney that the Department did not 
confine its decision to^thc points raised by the appeal, I have to state 
that the Department has both ap[>ellate and supervisory power over 
the Bureau of Pensions, and, therefore, had a right to consider all 
questions relating to the matter of the fee in the case, whether they 
were involved in the appeal or not. 

The fact that the x>ensioner does not demand the refundment of more 
than $14, as alleged by the appellant, has no bearing upon the question 
to be determined by the Department, which relates to the amount 
which an attorney can receive under the law as a fee for his services in 
the prosecution of a claim for pension. 

In reply to the statement of the appellant that the decisions of the 
Secretary of the Interior in this matter "are barred by the statute of 
limitations,'^ I have to state that the power of the Secretary of the In- 
terior to suspend an attorney from practice for violation of the law, 
rules, or regulations relating to fees in pension cases is not subject to 
legal limitation. 

Upon ftirther consideration of the case this Department finds that 
the former decision in this matter is in accordance with law. It is, 
therefore, adhered to. 

RE-RATING AND INCREASE. 

Charles N. Smith. 

( lUcofuideraiion granted and dcdm allowed.) 

1 . Where the pensionable injury is admitted to have been received in the service and line 
of duty, it "can not be oflSiet by some other injury, or injuries, received eHher prior or 
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Bubsequent thereto; and, if the Medical Beferee can determine the d^ree of disability 
due to the ii^ury received in the service, the claim should be favorably considered." 

2. The act of 1872-73 established $18 as ''third grade"— a disabiiitj equivalent to the loss 

of a hand or of a foot; but this act was so amended by that of March 3, 1883, as to 
increase the third grade rating from $18 to $24, and, consequently, by mere operation 
of law, all persons who were receiving, or entitled to receive, $18 per month under 
the former act, became entitled to $24 per month under the act of March 3, 1883. 

3. The Department re-asserts the ruling of Teller, made June 2, 1884, to the effect that ''it 

would be proper to regard all pensioners whose disabilities are tquwaieiU to that 
caused by the loss of an arm at the elbow, or of a <e^ at or above the knee, as so disabled 
as to be incapacitated for performing any manual labor within the meaning of the 
act of March 3, 1883^ and entitled, from and after March 3, 1883, to the rate of $30 
j)er month." 

As9UtaiU Secretary Buiaey to the Commissioner of FeneionSy June 13, 1889. 

I have conBidered the grounds upon which is based the motion made 
May 18, 1889, by H. B. Zively, attorney, of Washington, D. C, for the 
reversal of departmental decision, rendered April 20, 1888, affirming the 
rejection of the claim for re-rating and increase filed on appeal by Charles 
N. Smith, late of Company A, Fourth Begiment Iowa Cavalry (Cer- 
tificate No. 339,450). 

The facts in the case appear as the following: 

Claimant is pensioned at $16 per month for disease of the left hip, 
resulting in atrophy of thigh and partial anchylosis of hip-joint, aggra- 
vated by hardship in the service and line of duty. The declaration for 
I>ension, on account of dislocation of left hip, was filed in 1870, but the 
x^Iaim was rejected upon the ground that the alleged disability existed in 
a comparatively slight degree and form, prior to his enlistment in the 
service. On appeal to the Secretary of the Interior, this adverse action 
of your Bureau was disapproved and, in view of the facts, claimant was 
pensioned at $6 per month for a portion of the time since his discharge, 
and $8 thereafter, under the Commissioner's ruling (No. 131) dated 
August 21, 1885, whereby it was held, in the case of Beuben E. Bachun, 
that ^Hhe ii\jury admitted to have been received in the service and line 
of duty cannot be offset by some other ii\jury, or injuries, received either 
prior or subsequent thereto, and, if the Medical Eeferee can determine 
the degree of disability due to the injury received in the, service, the 
claim • • • should be favorably considered." The allowances thus 
made were deemed by cluimant insufficient, and, upon an application 
for incrcaHC and re-rating, claimant was granted an increase to $16 per 
month; but the re-rating wsk» denied. The increased rating ($16 per 
month) was based on ^^ disease of the left hip and resulting atrophy of 
thigh, and partial anchylosis of hip joint." The Medical Eeferee of the 
Bureau of Pensions expressed, March 16, 1888, his opinion on the case 
as follows: 

This claim was r^ected on legal grounds hy reason of the history of the diseaae <si 
plainuint*8 hip prior to hie ^nlistm^nt, Cle^imant appeaXo^t t,Yvxo\)tj^ \im^ «XXati\«<| V^\ > 
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oonrideration of the claim under Baling 131. The qaestion of a disability dne to the 
Hervice, separate from that existing prior to enlistment, was referred to the Medical Beferee 
whose report was favorable to the admission of the claim under the Bachus decision 
(Baling 131), and a rate was allowed in conformity with the evidence in the case, viewed 
from a medical standpoint Claimant's attorneys (the same) now appeal for a re-rating 
to cover all the disability in claimant's case. We do not contend that claimant's nte 
($16) is comraensarate with his disability, but what we de claim is to have made s 
liberal rating under the Bulings (131 and 181) by which the claim was admitted. 

Ruling 181, to which reference is made in the foregoing opinion, was 
baned upon the case of Daniel Lamon, (Co. I, Fifty-fifth Indiana Yol- 
unteers, No. 403,304) wherein pension was granted, April 2, 1886, upon 
the ground that claimant's ^'present condition is due to a pre'exisHn§ 
disability^ and to its (aggravation by military service and in line of duty.'' 

The contention of attorneys in this motion is that claimant, having 
1)een totally and permanently disabled in his left hip and leg Jram the 
date ofdisehargej is entitled to be pensioned at the rate provided by the 
successive acts of Congress for such disability. This point is well tsikesL 
An examination of the evidence in the accompanying papers fully 
sustains the declaration that claimant's disability of left leg has been 
permanent and total and, therefore, entitled to a rating ui>on that basis, 
said disability having been, for all practical purposes, equivalent to tiie 
loss of the left leg itself, from a date shortly after his discharge fiK>m 
the service. I am satisfied, also, that, in th^ acyudication of his daim, 
claimant's disability cannot be fairly regarded as of merely secondaiy 
origin. It appears to have been chiefly, if not> exclusively, due to the 
cavalry branch of the service in which he si>ent nearly four years, fitith- 
fully i)erforming the duties of a soldier; and the Government is effectually 
estopped from pleading against his claim an. offset predicated upon 
unsoundness alleged to have existed, in a nlight degree, prior to enlist 
ment. The Oovemment, after proper examination at enlistment, 
accepted claimant as a sound man for all practical purposes. 

It appearing that claimant was entitled, under the law then existing, 
to a total rating from discharge, I hold that he should have been so rated 
for his alleged disability; and, therefore, instead of $6, he should have 
been given $8 per month under the amended law of 1862-'d5. To this 
rating he was evidently entitled until the passage of the consolidated 
acts of June, 1872 and March 3, 1873, when he became entitled to the 
benefit of that clause of section 4698 which is as follows: 

And all persons, who, under like circumstances, shall have lost one hand or one foot) 
or been permanently disabled in (he same, or otherwia^ so disabled as to render their 
incapacity to perform manual labor equivalent to the Iqss of a hand or a foot, shall be 
entitled to a pension of |18 per month. 

It is conceded by repeated medical examinations that claimant's dis- 
ability at the date of section 4698, Revised Statutes, was fully equivalent 
to the loss of a foot^ and, therefore, he was clearly entitled to an increase 
from f8 to fi8^ by reason of the aforesaid section, 
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The history of the successive legislative enactments from 1872-'73y 
regnlating the ratings for i)ermanent specific disabilities, or for the 
equivalents of the same, shows that the act of 1872-'73 establishes (18 
as third grade — a disability equivalent to the loss of a hand or a foot ; but 
tiiis act was so amended by the act of March 3, 1883 as to increase the 
tilird grade rating from (18 to $24, and, consequently, by mere opera- 
tion of law, all i)ersons who were receiving, or entitled to receive, $18 
per month under the former act, became entitled to $24 per month 
nnder the amended act of March 3, 1883, as follows: 

That from and after the passage of this act, all [)er8ons on the pension rolls, and all 
persons hereafter granted a pension, who, while in the military or naval service of the 
United States and in line of duty, shall have lost one hand or one foot, or been totally 
and permanently disabled in the same, or otherwise so disabled as to render their capacity 
to perform mannal labor equivalent to the loss of a hand or a foot, shall receive a pension 
of twenty-fonr dollars per month; that all persons now on the pension roll and all 
persona hereafter granted a peosion who, in like manner, shall have lost either an arm at 
or above the elbow, or a leg tU or above ihe knee, or shall have been otherwise so disabled as 
to be incapacitated for performing any manual labor, but not so much so as to require 
personal aid and attendaifoe, shall receive a pension of thirty dollars per month. 

In view of the foregoing provision of the act of March 3, 1883, 1 find, 
upon examination of the evidence in the accompanying papers, that the 
board of surgeons at Bed Oak, Iowa, certify that claimant is so disabled 
as to be incapacitated for i)erforming any manual labor, and rate him, 
not at fJ24y as provided in the former clause of the act, but at f30 per 
month; and, in addition to this certificate from said board of surgeons, 
the papers contain the certificates of four reputable surgeons, each of 
whom expresses the opinion that claimant's disability is equivalent to 
the loss of a leg at the Jcnee. Now, bearing in mind the nature of claim- 
ant's disability — disease of the hip-joint, resulting atrophy of thigh, and 
partial anchylosis of hip-joint — the reasonable inference is that he is 
entitled to be classified with those pensioners whose disability is equiv- 
alent to "the loss of a leg at or above the knee", and that he has 
therefore been entitled, since March 3, 1883, to be rated at f30 per month. 
In this view, I am sustained by the departmental decision rendered, in a 
similar case, viz: Thomas H. Martin (Certificate Ko. 11,986), wherein, 
construing and applying the act of March 3, 1883, Secretary Teller, on 
June 2, 1884, said: 

It appears to the Department that it would be proper to regard all pensioners wliose 
disabilities are equivalent to that caused by the loss of an arm at the elbow, or of a leg at or 
above the knu as so disabled as to be incapacitated for performing any manual labor, within 
the meaning of the act of March 3, 1883, and entitled, from and after March 3, 1883, to 
the rate of $S0 per month, 

I accept and reassert the foregoing interpretation of the law by ex- 
Secretary Teller, as correct in itself, and as conclusively applicable to 
claimant's case. In view, therefore, of the facts, and of thft \^^ \i«asc«\^ 
23044— VOL. 3 6 
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upon the claim^ I overrule the adverse departmental decision of April 
20y 1888; and claimant's application for re-rating and for increase of 
I>en8ion is allowed consistently with the terms of this opinion. Yon will 
please to readjust the respective ratings accordingly. 



RECUllRCNCE OF PRIOR DISABIIilTT. 

Joseph M. Potter. 

(Decision oj September 6, 1887 ^ revermd and claim allowed, J 

Where it appears that, prior to enlistment, claimant had a disease which may have 
created a predisposition to the recurrence of the same, rendering his system more lia- 
ble than otherwise to a second attack from exposure or unusual hardship, and ret, 
where it appears that there had been, prior to enlistment, a complete recovery from the 
first attack, and the circumstances necessary to produce the disease^ or a recurrence of 
the same, are due to the performance of claimant's duty as a soldier and were legit- 
imately incidental to the service, it is held that the recurring disability is peosioo- 
able under the law. 

Assistant Secretary Bussey to the Commissioner of Pensions^ May J29y 1SS9. 

I have carefully considered the accompanying motion, filed May 2, 
1889, by F. 0. Loveland, attorney for the above-named claimant, re- 
qnesting that the departmental decision of Kovember 29, 1887, affirm- 
ing on appeal the action of your Bureau, rejectiDg the invalid pension 
claim ( la^o. 168,277 ) of Joseph M. Potter, late of captain Martin's Bat- 
tery, Sixth New York Light Infantry, be overruled by the Department 
The papers in said claim which were transmitted by you, in response to 
departmental letter, for consideration in connection with said motioU) 
are herewith returned to you. 

It is manifest from a review of the departmental decision above re- 
ferred to, that this claim was not considered by the Department upon 
its merits. Said decision was based solely upon the fact that a special 
act of Congress had been passed for the benefit of claimant during the 
pendency of this claim in your Bureau, and that he had been placed 
upon the rolls uuder said special act. This fact was held to preclude 
him from the benefits of the general pension laws, and to bring him 
within the operation of section 5 of the act of July 25, 1882, which pn)- 
hibits a jjersou in receipt of pension under a special act from receiving, 
in addition thereto, a pension under the general law. 

It appears from the ))apers in said claim, that the passage of said 
special act of Congress, which, it was held, operated as a bar to claim- 
ant's title to pension under the general law, was procured by Hon. Bob 
ert S. Green, of New Jersey, then a Eepresentative in Congress from 
the district in which the claimant resided, and at present Gk>vernor of 
tbat State, who says, in a letter addressed to the Commissioner of 
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Pensions, that he introduced the bill for the benefit of claimant on 
his own motion, and not at the instance or solicitation of the claimant, 
who is in BO way responsible for it. It further appears from the above- 
mentioned letter of Governor Green, and also from the affidavits of the 
claimant, that, prior to the passage of said bill, he wrote to Governor 
Green requesting him to withdraw it, and stating that he did not desire 
to be pensioned by special act of Congress, but wished his claim decided 
upon its merits under the provisions of the general law. Governor 
Green states that he endeavored to have the said bill withdrawn, but 
was prevented from doing so at the time, and that it subsequently 
passed, becoming a law before his attention was again called to it It 
is also admitted that the claimant has persistently refused to accept 
the certificate issued to him under the special act, or to receive the pen- 
sion therein provided, but has constantiy insisted upon his right to 
prosecute his claim upon its merits under the general law. 

The foregoing being the admitted state of facts with regard to this 
branch of the claim, I cannot concur in the conclusion arrived at in 
the former departmental decision on this point. Without undertaking 
to enter into a discussion of the soundness of the general proposition 
that a epeeial act of Congress outs off a claimant for pension from all 
benefits of the general laws, and debars him from further prosecuting 
his claim thereunder, or of the construction heretofore given by the De- 
partment to section 5 of the act of July 25, 1882, or whether claimant 
would haveii right to elect which of two pensions he would take, after 
establishing his claim under the general law, I am clearly of the opin- 
ion that it would be a most inequitable ruling, under the facts in this 
case, to hold the claimant bound, or his rights in any way affected, by 
the passage of an act of Congress, for his benefit, which he had no 
agency in procuring, which was passed against his express wish and 
consent, the passage of which he had endeavored, as far as lay in his 
power, to prevent as soon as its existence came to his knowledge, and 
the bcodefits arising from which he has constantiy refrised to accept and 
utterly repudiated. 

The ground upon which the action of your Bureau, rejecting this 
claim, was affirmed by the Department in the aforesaid decision, is, 
therefore, not tenable, and the same is overruled and set aside. 

As it further appears from the accompanying papers that this claim 
was considered upon its merits by your Bureau, and finally rejected a 
few days subsequent to the passage of said special act, upon the ground 
that ^'the disability alleged as basis for pension existed prior to claim- 
ant's enlistment," it will be necessary, in order to determine the title of 
claimant to pension, to review said action and further consider the 
claim upon its merits, under the original appeal. 

The claimant was discharged from the service upon a surgeon's cer- 
tificate of disability, and the only objection that appears t<^\b^^^^- 



84 DECISIONS RELATING TO PENSIONS. 

ance arises from the statement contained therein, that the disease for 
which he was discharged, and upon which his claim for x>ension is 
founded, '^existed prior to his enlistment This certificate is not made 
out and signed by claimant's company commander and by the surgeon 
of his regiment, but by the surgeon in charge of the hospital in this 
city, where he was a patient at the time. 

The position held by the Department with reference to the weight to 
be given to the statement of a contemporaneous official record, having 
the nature of this certificate, has been frequently enunciated, and it is 
unnecessary to repeat here the reasons. Such recitals will ordinarily 
be taken as establishing the facts stated, in the absence of positive and 
convincing evidence to the contrary. This claim, however, presents iu 
this respect some i>eculiar features. The claimant does not dispute the 
fact stated in said certificate, in so far as it goes to show that he did 
have ^^ rheumatism" at one time prior to his enlistment. Indeed, he 
admits it, and doubtless so informed the surgeon who signed the cer- 
tificate; but he does contend that the evidence on file clearly proves 
that the slight attack of rheumatic trouble, following fever, which he 
admits he suffered from in 1857, but from which he had frdly recovered 
some years prior to his enlistment in 1861, had no connection with, nor 
was it the cause, of his ^^ rheumatism" incurred in the service iu 18^, 
from which he now suffers, and for which he makes this claim for pen- 
sion. From a careful review of the evidence, I am of the opinion that 
it is not necessarily inconsistent with, nor adverse to, the statement 
made in said certificate, but is rather explanatory of the aforesaid state- 
ment, and that said certificate can be admitted as establishing the fi^ct 
that the claimant did have '^rheumatism" at some time prior to his en- 
listment, without proving fatal to his claim. 

The sole point upon which this claim turns is the prior soundness of 
the claimant. The incurrence of '^ rheumatism" in the service is not 
only conclusively shown by the record, but by the testimony of officers 
and numerous comrades, as is also the fact that said disease followed a 
severe and protracted forced march and unusual exposure to inclement 
weather, so that it is unnecessary to discuss in detail the evidence n|>on 
this point. The continuance of said <' rheumatism'' since discharge to 
the present time, in a degree to seriously disable the claimant, is also 
an admitted fact. 

With regard to the question of prior soundness, it is admitted by 
the claimant that, in 1857, he had an attack of fever which was followed 
by some "rheumatic trouble" with his feet, which, he asserts, was not 
of a severe character, from which he sooir completely recovered, and 
never suffered with rheumatism again until 1863, in the Army. This is 
the only evidence to be found in the papers relating to said "rheuma- 
tism" befor(5 the war, and the claimants statement as to the attack be- 
ing of a mild character, and as to his quick recovery, appears to be cor- 
roborated by the testimony of mmierous neighbors and intinjOtte friends, 
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reputed as of the highest character, no one of whom appears to have 
known anything about said attack, or to have ever heard of it, as they 
natarally would have done had it been of a serioas nature. 



•Captain Thomas B. Bunting, who first commanded claimant's bat- 
tery, testifies that he recruited the claimant; that he selected the men 
for his command with the greatest care out of more than 1,000 recruits, 
and had them subjected to a most rigid medical examination by the cel- 
ebrated Dr. Valentine Mott, of New York City; that the claimant was 
selected by him and successfully passed said examination; that he was 
perfectly sound and well in all respects when he enlisted, and so con- 
tinued in service as long as he commanded said battery. 

Gaptatn Walter M. Bramhall, who next commanded said battery, cor- 
roborates the statements of the foregoing witness as to the selection 
and medical examination of the men composing said battery upon its 
organization, testifying positively to the soundness and robust health 
of claimant at enlistment, and also that he so continued in service as 
long as he was in command, up to February, 1863. 

Captain Joseph W. Martin, who next commanded said battery, testi- 
fies i>ositively to the soundness and good health of the claimant at and 
prior to enlistment, and states that he has known him from boyhood. 
He also asserts that the claimant continued in good health, was robust 
and strong, and performed his duty as a good soldier at all times in the 
service up to July, 1863, when he was attacked with ^^rheumatism,'' 
brought on by forced marching and unusual exposure to bad weather 
on the march from the battlefield of Gettysburg, Pa., to Warrenton, 
Ya.; that the '^rheumatism" incurred in the service as aforesaid occa- 
sioned his discharge, and has disabled him ever since. 

Dr. W. C. Westlake testifies that he has been well acquainted with 
the claimant all his life, and that he was perfectly sound and healthy 
for some years prior to his enlistment. 

]>r. J. J. Daly testifies to intimate acquaintance with the claimant 
since some years before the war, that he was a sound and healthy man 
prior to his enlistment, that he has treated him for his present disabil- 
ity for some years, and ascribes it to his Army service. 

Theodore F. Miller, a reputable manufacturer of Bahway, K J., 
testifies that he employed the claimant in his work-shop in 1858; 
that he was constantly in his employment up to the date of his enlist- 
ment in the Army in 1861; that he saw him at work nearly every day 
during that period; that he was a good, faithful workman, sound and 
healthy in every particular; and is positive he was not, and could not 
have been afflicted with rheumatism at any time while in his employ. 

Ten other intimate friends, neighbors, and acquaintances, all of whom 
are reported to be of good character, and who state i^ye^ ^or^rai^Xk^a^ 
they had had ample opportunity of acquiring iLnowVeflLgft OTi\5aft«QK^^«^ 
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from frequent, and some of them daily, association and intercoorae with 
the claimant^ testify that he was a sonnd, robust, and perfectly healthy 
man for years prior to his enlistment. 



• 

When the foregoing array of unimpeached and uncontradicted testi- 
mony in favor of the soundness of the claimant, and the absence of any 
</ rheumatic trouble " for some years prior to his enlistment, are consid- 
ered in connection with the undoubted £EUSt that he endured nearly two 
years of arduous and active service in the Army prior to the attack of 
^'rheumatism" which occasioned his discharge — and which, it is proved, 
resulted from fatigue and exposure, fiilly calculated to produce said 
disease, originally — it appears to me much more consistent with sound 
reason and justice to conclude that the statements of the claimant with 
regard to the attack of '^ rheumatism" of 1857 were correct, that he had 
fully recovered therefrom long before his enlistment^ and that the pre- 
existing disease mentioned by the surgeon in said certificate of disability 
referred to said attack, rather than to accept the unreasonable and ''£eu- 
fetched" presumption, upon which your Bureau appears to have acted, 
that the recital in said certificate referred exclusively to the particular 
disability incurred in the service, or was alone sufficient, in the teeth of 
all the evidence and against the natural presumption of complete 
recovery, to establish the relation of cause and effect between the edight 
attack of << rheumatism" in 1857, and the malignant attack, of service 
origin, in 1863. 

It may have been that the '^ rheumatic trouble," with which he states 
he suffered in 1857, predisposed the claimant^ to some extent^ to '^ rheu- 
matism," rendering his system more liable to a second attack of the 
disease upon being subjected to unusual hardship or exposure; but i^ 
as unquestionably appears in this case, there had been a complele 
recovery from the first attack, and the circumstances necessary to pro- 
duce a recurrence of the disease were due to the performance of his duty 
as a soldier J and were incidental to his militaiy service, I am unable to 
understand why that fact would not render the disability, so incurred, 
X>ensionable under the law. 

For the foregoing reasons, I am of the opinion that the aforesaid 
action of your Bureau rejecting this claim upon its merits, upon l^e 
ground of the prior unsoundness of this claimant, was erroneous, and 
the same is hereby reversed. You are directed, therefore, to admit the 
claim, and to place the name of the claimant upon the pension rolls, 
granting him such rate of pension for his disability as may be in 
accordance with law, and with the rules and regulations of your Bueau. 
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OttiGIN' OF I>EATH CAUSB-MSBICAti OPrNTOX. 
LUOINDA, WIDOW OF FEANKLIN OASKELL. 

daUed; deeisian (vol, 1, P. D,, p, 29) adhered to.) 



1. All cases involving medical questions shoiild be decided upon the weight of the medical 
evidence on file in the claim, giving due consideration and importance to the opinion 
of the Medical Referee upon medical and scientific points requiring professional and 
technical knowledge. 

8. The law gives the widow a pension only in case her husband died " by reason of any 
wound, injury, or disease which * * * would have entitled him to an invalid 
pension had he been disabled.'' 

Assistant Secretary Bussey to the Cainmissianer of Pensions, June 3, 1689. 

I have careftdly considered the accompanying motion, filed April 15, 
1889, requesting that the departmental decisions of November 29, 188G, 
and January 6, 1887, affirming on appeal the action of your Bureau 
rejecting the pension claim (No. 246,160) of Luciuda, widow of Frank- 
lin Gaskell, late private, Company E, One Hundred and Forty-third 
Ohio National Guard Volunteers, be reconsidered by the Department. 
The papers in said claim, which were forwarded in response to request 
firom the Secretary of the Interior for consideration in connection with 
said motion, are herewith returned. 

Tbis claim for pension, as filed by the widow of the above-named 
soldier, was founded upon the allegation that his death, September 12, 
1872, caused by cerebral hemorrha^ge from diseased blood-vcvsaels, was 
due to disease contracted by him in the service and line of duty. 

The official record of the soldier's military service does not indicate 
that he suffered from any disability during the period of his said service; 
but it is reasonably well established that he did contract fever and 
ague, or intermittent fever, in the Army, witii which disease he suftered 
more or less from the time of his discharge in 1864, until liis death in 
1872. 

The decisive question in the claim was, consequently, to determine 
whether or not any pathological relation of cause and effect existed 
between the aforesaid disease, shown to have been contracted in the 
Army, and the rupture of blood-vessel causing cerebral hemorrhage, 
which was the immediate cause of the soldier's death. 

Upon her ability to establish such a connection rested the title of thq 
claimant to pension. 

The material medical evidence in support of the pov^ition maintained 
by the claimant is contained in the affidavits, on file, of Dr. Wm. 
Moore, who was the attending physician of the soldier from 1867 to the 
time of his death, as aforesaid. The other physician (Dr. Fawcett), 
whose testimony is on file, was merely called in consultation at the tusA& 
of soldier's death, and »tMe% that he baaen \\\a c«iie\\\%\o\i'e» \x^wv \iix«k 
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history of the case as given by Dr. Moore, and, consequently, his opin- 
ion is not entitled to auy great weight. Dr. Moore, in his several affi- 
davits, filed in the claim at different times from 1879 to 1889, gives a 
very careful and circumstantial description of the physical condition of 
the soldier and of the progress of his disease, and describes fidly the 
symptoms during the fatal attack, leading h'jn to diagnose the same as 
cerebral hemorrhage resulting fi*om the rupture of a diseased blood- 
vessel. He bases his opinion that said fatal attack was connected 
with, and caused by, the chills and fever of Army origin ( with which 
he states the soldier had suffered at intervals since he commenced to 
treat him in 1867), upon the fact that the soldier suffered firom par- 
oxysmal attacks of pain in the back of his head, in connection with the 
attacks o^aid disease, and that he considered said pain in the head as 
neuralgia of malarial origin, and so treated it. He says that the soldier 
suffered intense pain in the occipital region during his fatal illness, and 
states his conclusions, deduced from these facts, as follows: 

The history of the case indicated clearly to affiant that this pain was connected with 
the lesion of the hrain that caused his death, and that it was coincident with and probabkf 
cansed by the malarial trouble acquired in the Army. 

Upon this evidence, the claim was submitted to Dr. T. B. Hood, the 
then Medical Beferee of your Bureau, who, having carefully considered 
the same, reviewing all the evidence on file, gave it as his opinion, 
August 20, 1881, that— 

The death was caused by rupture of a Uood^vetsd, and that meant a diseased condition of 
the coats of the vessel — atheroma, probably. But the chills and fever had no agency in 
causing that disease. That there b violent headache, or pain in the head, during the 
paroxysm of an intermittent fever, everybody knows who has ever suffisred the HiiyftMa. 
That however is a wholly diffei'eni matter from rupture of a vessel. 

The foregoing opinion of the Medical Beferee was accepted by your 
Bureau as controlling, and the claim was rejected for the reasons therein 
stated. 

Upon appeal to the Department said action of rejection was affirmed 
IN'ovember 29, 1886, upon the same grounds, and, subsequently, adhered 
to in the decision of January 6, 1887, overruling a motion for recon- 
sideration of said former decision, elaborately discussing the reasons for 
the position maintained by the Department with reference to the con- 
clusive weight to be given to the opinion of the Medical Beferee upon 
medical questions, and laying down the rule to be followed with regard 
thereto in the future. 

A reconsideration of said departmental decisions is asked by this 
motion, upon the ground that they ^^are based ui)on a misconstruction 
of the law creating the office of Medical Beferee and, consequently, 
erroneously allowing the Medical Beferee a controlling influence in 
the adjudication of claims that the laws intended should be acyudicated 
by the Conunissioner of Pensions, subject only to the approval of the 
Secretary of the Interior." 
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I have examined the above-mentioned decisions in this claim with 
great care, for the reason that the claim has been heretofore considered 
a leading case upon this subject, and because, also, in the said decision 
of the Department of January 6, 1887 (toI. 1, P. D., p. 29), overruling 
the former motion for a reconsideration, the matter was more folly dis- 
cussed, the rule as to the weight to be given to the opinions of the 
Medical Referee, upon medical questions, being stated more at length 
and with more clearness than in any subsequent decision on the subject. 

While I agree in the main with the reasoning of said decision, I am 
inclined to the opinion that the rule therein laid down should be mod- 
ified only to this extent, viz: That all cases involving medical questions' 
should be decided upon the weiffht of iiie meiical evidence on file in the 
claim, giving due consideration and importance to the opinion of the 
Medical Beferee upon medical and scientific points requiring profes- 
sional and technical knowledge. It is not intended by the foregoing to 
intimate that the opinion of the Medical Beferee upon medical questions 
should be hastily or lightly overturned. On the contrary, his opinion 
should always be x>crmitted to control in the decision of every medical 
question where it is sustained by, and consistent with, the ficts proved, 
and where it is not clearly shown to be at variance with the decided 
weight of medical evidence. 

The present case is one which, to my mi^d, clearly illustrates the 
soundness of the view here expressed. We have, practically, the testi- 
mony of one physician in favor of the theory upon which this claim is 
founded — ^that of Dr. Moore, who attended the soldier prior to and 
during his fatal illness. Dr. Moore gives with great particularity the 
symptoms of the soldier's disease, describes clearly the physical con- 
ditions existing at the time of his death, and deduces therefrom the, 
conclusion that the malarial trouble contracted by the soldier in the 
service probably produced the cerebral hemorrhage which caused his 
death. The Medical Beferee, a physician eminent in his profession, 
and with the practical experience derived from passing upon thousands ^ 
of cases involving questions of pathological sequence, arrives at an 
exactly opposite conclusion upon the same statement of faets, as given 
by Dr. Moore, and is poeitive that the chills and fever, of service origin, 
had nothing to do with producing the brain trouble that caused the 
soldier's death. 

The other evidence in the claim is not of a character to throw any 
light upon this point, nor to turn the scale in favor of either opinion, and 
the Department is left to decide which of the two is correct. Under 
these circumstances, it is manifest that the opinion of the Medical 
Beferee must prevail for the reasons given in the aforesaid opinion of 
the Department,- January 6, 1887, and for the further reason that 
the x>osition and standing of the Medical Beferee in his profession, and 
his comi>etency for intelligently passing upon such questions^ are estab- 
lished by his oificial position, an^ necessarily weWkuowti to >i3Si^^«^»2s\«- 
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ment, and <3iltitie his opiniptis to the highest consideration and resx^^^* 
On the other hand^ these facts are tiot known to the Department with 
regard to the attending physician^ t)r. Moore (however eminent and 
competent he may be as a matter of fact), and there is nothing in the 
evidence upon which to base an opinion upon this point, and conse- 
quently the opinion of the Medical Referee is bound to have greater 
weight in this claim. 

But granting, for the sake of argument, that the two aforesaid medical 
opinions are of equal weight, and can be set off, the one against the 
other, the claimant would still have failed to make out a clear title to 
pension under the law. 

The law gives her a pension only in case her husband died ^^by reason 
of any wound, iiyury, or disease which • • • would have entitled 
him to an invalid x>^nsion, had he been disabled." The very founda- 
tion of her claim was the pathological connection between the attack 
which caused her husband's death and the disease which he is shown to 
have contracted in the service. Unless she could establish such a 
connection, she obviously fails to prove her claim as the law requires, 
and pension can not be granted. Kor is this a case where any doubt 
that might arise can be resolved in favor of the claimant, for it is a 
fact which it is absolutely essential for her to prove affirmatively, not 
(as was well remarked in a recent decision of this Department in the 
case of Amanda, widow of Job Foster, decided May 15, 1889, voL 3, 
P. D.) "beyond a reasonable doubt, but there must be some tangible, 
direct evidence produced which would, at least, raise a reasonable 
presumption that the disability of servic'c origin produced the disease 
causing death, before a claim, resting wholly upon such a theory, can 
be admitted.'' If, therefore, the opinion of the attending physician, 
upon which alone this claim rests, were allowed equal weight with that 
of the Medical Beferee, and the one opinion be held to neutralize and 
offset the other, there would be an absolute*, failure of proof, on the 
part of the claimant, of any connection whatever between the death 
cause and the Army service of the soldier. 

For the above reasons, this motion is overruled, said departmental 
decision of November 29, 1886, affirming the rejection of this claim, is 
adhered to, and the views expressed by the Department in said decision 
of January 6, 1887 ( vol. 1, P. D., p. 29 ), overruling a former motion for 
FCHioiisideration of said decision, are also adhered to in so far as they 
are in harmony witii, or are not modified by, the views herein expressed. 



MINOB'S PENSION. 

Minors of William Brady. 



The law regulating grants of i^enBion to minors bestows the pension npon the children 
Joint)/, where there are two or more. Where there a-re several children, and some of 
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them die before the pension in paid, the surviving child or children shall be entitled 
to the whoU amouiU of the original pension, in the same manner in which they would 
have been had the soldier left no other child or children. [Sections 4702, 4703 B. S.] 

AMsistant Secretary Buasey to the Commissioner of Pensions j June 6y 1869. 

Herewith are retnmod the pai>ers which accompanied your report of 
the 5th of April, 1889, upon the appeal from the action of your Bureau in 
the pension claim (No. 249,470) of the minors of William Brady, late of 
Company D, Third Maryland Cavalry Volunteers. 

The said William Brady was lost at sea on the 18th of December, 
1864, firom the U. S. transport yorth America. He left a widow, who 
remarried on the 24th of September, 1866. He left four minor children, 
viz: Bnsan F., bom September 24, 1852; Mary, bom October 21, 1854; 
Ellen, born March 7, 1857, and Jane, bom July 10, 1859. 

Application for x>ension on behalf of the four children was filed by a 
guardian on the 13th of April, 1867. Jane died on the 5th of April, 
1872; Ellen on the 20th of September, 1873, and Mary on the 10th of 
December, 1874. 

On the 6th of December, 1888, a certificate was issued granting a 
pension of (8 per month to the four children named, to commence from 
the 24th of September, 1866, and (2 per month on account of each one, 
to commence at the same date. The certificate directed that the pen- 
sion on account of Susan F. should terminate on the 23d of September, 
1868, the x>^nsion on account of Mary should termiuate on the 20th of 
October, 1870, and that on account of Ellen should terminate on the 6th 
of March, 1873 — ^the dates on which they respectively attained the age 
of sixteen years. The certificate also directed that the pension on 
account of Jane should terminate on the 5th of April, 1872, the date of 
her death. 

It appears that Susan F., the only child of the soldier who survived 
at the date of the issue of the certificate, was paid the rate of (4 i>er 
month for the period from September 24, 1866, the date of the widow's 
remarriage, until the 23d of September, 1868, the date at which she 
attained the age of sixteen years.^ 

The report of your Bureau upon the appeal sets forth that the shares 
of Mary, Ellen, and Jane are held subject to cl^im for reimbursement 
of the expenses of the last illness and burial of said persons. 

The contention of the appeal is that the surviving child is entitled to 
$8 per month for the whole period during which her pension continued, 
and to $2 per month additional under th^ act of July 25, 1866, now 
section 4703 of the Eevised Statutes. 

Section 4702 of the Bevlsed Statutes, which gives to minor children 
of a soldier title to pension, provides that, in case he left no widow, or 
in case of the widow's death without payment to hat ot «k^ ^^k^^\^^ 
pension^ or in csbse of her remarriage, "Tiia cVmMl ot ^A.^<scl^ \ix^^«t 
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sixteen years of age, shall be entitled to receive the same pension as the 
husband or father would have been entitled to, had he l)een totally 
disabled." • • • 

Section 4703 provides for the increase of the pension at the rate of $2 
per month for each one. 

These are the only provisions of law which bear upon the case under 
consideration. 

The law grants the pension to the children jointly. When there are 
several children and* some of them die before the pension is paid, the 
surviving children are entitled to the whole amount of the original pen- 
sion in the same manner in which they would have been, had the soldier 
left no others. 

Section 4718 of the Revised Statutes has, therefore, no application to 
a claim on behalf of minor children, so long as any one of them survives. 

The views herein set forth have uniformly been held by this Depart- 
ment, and are in accord with the opinion of the Attorney Oeneral of the 
United States, given on the 28th of April, 1882, upon the request of the 
Secretary of the Interior for such opinion. 

You will please, therefore, issue a certificate granting to the surviving 
child of the soldier a x>ension of $8 per month, and $2 per month 
additional under section 4703 of the Revised Statutes, the pension to 
commence on the 24th of September, 1866, the date of the mother's 
remarriage, and to terminate on the 23d of September, 1868, the date 
at which the said child attained the age of sixteen years. 



CAU8B OF I>EATH— MEDICAL. OPFNION. 

Henbietta, widow op Ghables F. Beown. 

(Claim reeonMared cmd pengian allowed. J 

The diagnosis made and the opinion expressed by the surgeons, who attended and treated 
the soldier in his last illness, accepted in preference to the theory of the Medical 
Referee as oonclusive evidence showing the cause of the soldier's death. 

Aisistant Secretary Buesey to the Commissioner of Pensions, June 3, 1889. 

Upon motion filed by Hon. Joseph R. Hawley, I have reconsidered 
the adverse departmental decision rendered May 3, 1888, on the claim 
(No. 323,711) of Henrietta Brown for pension as the widow of Charles 
F. Brown, late' of company F, First Connecticut Cavalry, and, upon a 
review of the facts and the law, have concluded to allow the claim. 

It apx>ears that the deceased soldier was pensioned at $24 per month, 
for the loss of left leg by amputation. He died January 6, 1885, the 
immediate cause of death being ^^ disease of heart, resulting pulmonaiy 
oedema,'^ as shown by the records of the Health Department of the 
District of Columbia. 
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Heiirietta, the widow of soldier, applied for widow's pension on the 
^/ound that the disease of heai*t, from which the soldier died, was dae 
to loss of blood resulting from the amputation of the leg of the deceased 
.^tlie amputation having been necessitated by a disability incurred in 
the military service. The claim was rej(»cted by the Commissioner of 
Pensions upon the opinion of the Medical Keferee, October 20, 1885, 
who said: ''In my opinion, the soldier's death from heart disease cannot 
be. accepted as due to amputation of left leg, or to service." 

Beviewing the evidence adduced in support of the widow's claim, my 
attention is called to the affidavit filed in the case, September 11, 1885, 
by Dr. Thomas B. Hood, a fonner Medical Keferee of the Bureau of 
Pensions and the physician, also, who treated the deceased soldier and 
attended him in his last illness. Dr. Hood says: 

There is, in my opinion, scarcely a doubt that the disease of heart was caused in Brown's 
case, as it was caused in thousands of others, by the changed conditions of the blood, and 
its slowed current, by the amputation of his leg during the war. 

This strong and explicit statement by Dr. Hood is indorsed fully by 
Surgeon W. D. Bliss, who conducted the amputation of the soldier's leg, 
and evidently understood, from personal observation, the nature and 
the extent of the soldier's disability. The adverse opinion of the pres- 
ent Medical Beferee, upon which the widow's claim was rejected, was evi- 
dently based upon a theoretical view of certain pathological sequences, 
and that view may be admitted to be ordinarily correct; but, as appears 
from the opinions of Surgeons Hood and Bliss, the case of Brown was 
an exception. The opinion of the present Medical Beferee need not, 
therefore, be lightly regarded; but it is fairly assumed that surgeons 
Hood and Bliss, having been brought into personal contact with the 
deceased soldier, and having treated his disability at the date of ampu- 
tation as well as in his last illness, were better prepared to diagnose 
the cause or causes of the soldier's death. Their opinion, that the 
disease of heart, which was the immediate cause of deaths had been 
superinduced as an effect of the aforesaid amputation, is of peculiar 
value. It is based upon direct professional exi)erience in treating the 
case, and is accepted by the Department as conclusive testimony. It 
is r^ed upon as an accurate solution of the medical problem involved, 
and I hold that, even if a doubt exists, it should be decided in favor of 
the claimant. The rejection of the claim for widow's pension is held, 
therefore, as error, and the same is hereby reconsidered and overruled. 

It appears that, March 2, 1889, the President approved a sx)ecial act 
of Congress granting a x>en8ion to Henrietta Brown, the claimant — said 
act being as follows: 

Be il enatied by the Senate and House of Representatives of the United States of America 
in Congress assemble: That the Secretary of the Interior is hereby directed to place on 
tlie pension roll, subject to the provisions and limitations of the pension laws, the niime 
of Henrietta Brown, widow of Charles F. Brown, late of Company F, FmK OoiwawAKsK*. 
Cavalry. 
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In view of the foregfring Hpecial aot, I respectfully direct that yon 
require claimant in this motion for reconsidaration to surrender the 
Certificate (No. 252,888) which, as I am apprised, she holds under and 
by reason of said act: and, thereupon, you will place her naoae on the 
pension roll, subject to the provisions and limitations of the genenl 
pension laws, beginning the payment of pension, thus granted, from 
the date of the deceased soldier's death, and deducting therefrom the 
amount of pension which she has roc*/eived, or was entitled to receive, 
under and by reason of the aforesaid special act, approved March 2, 
1889. 



PENSIONS ITNBEB OENXR>U^ ANI> SPECIAL ACTS. 

Ollie M., WIDOW OP Jefferson A. French. 

(On modon for rteonndenUionJ 

1. Where a penon is equally entitled to two or more ootemporaneoiu, but not oo-ezisteDt 
lightSy hit right of election between them a rifles, and, unless prohibited bj law, be 
can select the one be wishes to et^oy, and surrender the other. 

% The Department construes and applies section 5 of the act approved July 25, 1882, sad 
section 4715, R. S^ appertaining to pensions under the general law and under qiedal 
acts of Congress. The decision in the case of Edwin £. Tucker, of February 6, 1886 
(toI. 1, P. D., p. 1), expressly overruled. 

A$8i8ttmi Secretary Buu&y to the Oammistianer of Pentioiw, June 17 j 18S9. 

I have earefdlly considered the accompanying motion, iiled May 4, 
1889, requesting that the departmental decision of September 10^ 1887, 
affirming on appeal the action of your Bureau rejecting the claim of 
Ollie M., widow of Jefferson A. French (Certificate No. 3,437, D. No. 28, 
1887), for arrears of x>^n8ion, be reconsidered by the Department. The 
papers in said claim, which were forwarded in response to request from 
the Department for consideration in connection with said motion, are 
also herewith returned. 

The invalid claim of the above-named officer (deceased) was rejected 
by your Bureau in January, 1874, upon the ground that there was no 
record or adequate evidence that the injury alleged wa« incurred in the 
service and line of duty. The officer (claimant) thereupon made appli- 
cation to Congress for relief, and was granted a pension by special act 
apxMTOved June 20, 1874. A certificate was accordingly issued in con- 
formity with the provisions of said act, the i>ension being made to com- 
mence from the date of its passage. 

The officer died June 11, 1885, by reason of paralysis, the result of 
ii\jury to spine. 

The present claimant (Ollie M. lYench) filed her declaration for 
I>ension under the general law as the widow of said deceased officer, 
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June 12, 1885, alleging that the iujury to spine causing the officer's 
death was incurred in his military service and in the line of duty. Her 
claim was admitted and pension allowed her to commence from the 
date of filing her aforesaid declaration. She thereupon claimed the 
arrears of pension under the general law to which the deceased officer 
would have been entitled had he completed his original invalid claim. 
This was refused her, and upon appeal to the Department the action of 
your Bureau was affirmed by the departmental decision of September 
10, 1887, in which it was held, in pursuance of the departmental decis- 
ion in the case of Edwin E. Tucker (vol. 1, P. D., p. 1), that — 

Where a claimant for a pension applies to Congress for relief and relief is giyen hj 
special act, the pension can only commence from the date of such special act, unless a dif- 
ferent date for that purpose is therein named, and that the effect of such grant of pension 
bj special act is to cut off the pensioner from all claim to arrears or to any other addi- 
tional sum than that expressly provided for in such special act ; and, consequently, his 
widow would also be debarred from completing his claim therefor under the general law. 

It is urged in this motion that said decision, as well as the previous 
one (the case of Edwin E. Tucker) cited as authority therefor, was 
erroneous, and should be overruled for the following reasons, viz : That 
after the death of said officer this claimant prosecuted lier claim as his 
widow, under the general law, based upon the same disability alleged by 
the officer in his original claim^ to a successful termination, and pension 
was granted her under said claim ; that had said officer been enabled^ 
in his life-time, to procure the evidence in support of his said invalid 
claim, which was discovered after his death and filed by his widow (the 
claimant), his pension would have been granted under the general law, 
prior to the passage of the said sx)ecial act of Congress, and he would 
have been thereby allowed arrears from discharge ; that, as this claim- 
ant, as the widow, succeeded under the law to all the rights to which 
the deceased soldier would have been entitled under the general law 
BO far as is concerned any accrued pension to which he would have been 
entitled upon the allowance of said invalid claim, and, as she had estab* 
lished the late soldier's right to pension for said disability under said 
claim in the prosecution of her claim for pension as his widow, she 
should be allowed the arrears of pension which would have been due 
the officer upon the allowance of his invalid claim under the general 
law to the date of the aforesaid special act ;. that said special act should 
not be held to deprive her of any right accruing to her under the gen- 
eral law, since her husband would have been entitled, under the pro- 
visions of section 4715 of the Revised Statutes, had he prosecuted said 
invalid claim to a successful issue in his life-time, to surrender his cer- 
tificate under said special iict, and take in lieu thereof a certificate for 
pension under the general law, carrying with it arrears from discharge. 

The pending motion raises a very important question which has been 
already passed upon by the Department in a carefiilly considered opin- 
ion when deciding xv^vl the appeal in the case of Edwm^A.TvssiSwstV^^ 
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1, P. D.^ p. 1). As said departmental decision changed very essentiaUy 
the practice that had obtained in the Department in claims involving 
the question here presented, and has since been the authority for the 
holding that has controlled in the adjudication of such claims, it is well 
to examine it with care. 

The single question presented by this motion (and the identical oue 
passed upon in the case of Tucker) is, whether or not the deceased 
officer had the right to surrender his pension certificate and all right 
to pension thereunder given under the special act, and take in lien 
thereof such pension as he might have been entitled to under the gen- 
eral law had he prosecuted his original invalid claim to a successful 
termination. If he had this right under the law, unquestionably this 
claimant (his widow), having completed said claim and established his 
right to i>ension under the general law subsequent to his desith, would 
succeed to all his rights and benefits under said claim to the date of 
his death, and is now entitled to the arrears of pension claimed. 

It is equally as clear that, if the effect of the grant of pension under 
said special act was to cut off and debar the deceased officer from 
any benefits of the general peusien law, as was held in the said depart- 
mental decision herein, and also in the case of Tucker, upon which it 
was based, this claimant could succee I to no more rights than he had, 
and would also be debarred by said si>ecial act from claiming any bene- 
fits thereunder by virtue of her husband's invalid claim. 

In the decision in the case of Tucker, suproj a distinction is sought 
to be drawn in the application of the provisions of section 4715 of the 
Revised Statutes between pensioners under special act of Congress and 
I>ensioner^ under the general, x>ension law; and said section is con- 
strued to apply to the latter and not to the former class of pensioners. 
The language of said section is as follows : 

Section 4715. Nothing in this title shall be so construed as to allow more than one pen- 
sion at the same time to the same person or to persons entitled jointly ; but any pauioiur 
who shall so eUet may surrender hU certifieate and receive, in lieu thereof a certificate for any 
other pension to which he would have been entitled had not the surrendered certificate been 
issued. But all payments previously made for any period covered by the new certificate 
shall be deducted from the amount allowed by such csrtificate. 

It was held in said decision that — 

Defects in the general pension law afforded ample reason for the new provision engrafted 
on that law in 1873 (section 4715 B. S.) * * * The evils arising under the adminis- 
tration of that law were alone those it was intended to remedy, and there is no probability, 
none certainly discernible in the act itself or in previous legislation, that any idea entered 
the legislative mind in its passage other than the remedying of those evils. Therefore, 
in using the phrase "any pensioner," Congress cpuld only have meant any pensioner under 
the general law. Pensioners under special acts were entirely foreign to the matter under 
consideration, and can not be supposed to have been considered in connection with said 
provision of the law, without doing violence to sound reason. In my opinion, section 4715 
B. 8. has no application to a pension granted by a special act — an entirely separate and 
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independent law — but it is restricted to sach pensions, and to such only, as are or may 
be granted under the general law ; and that the effect of a special act granting a pension 
is to cut off the pensioner from all claim to arrears, or to any other additional sum of 
money of whatever character other than, or in addition to, that expressly provided for in 
sach special act. 

The foregoing construction of said section 4715 is, in my opinion, an 
exceedingly strained and unnatural one, is not warranted by the lan- 
guage of the law itself, nor sustained by the reasons given in its sup- 
port in said decision. The conclusion de<luced therefrom is forced 
and unsound. The language used in said section is as general in its 
terms as it was possible to make it, and I can discover no basis what- 
ever, nor is any valid ground attempte<l to be given in said decision, for 
jumping at the conclusion, as is done therein, that the terms ^^ any pen- 
siatier^ and ^^any other pension to which he would have been entitled^ used 
therein were restricted in their meaning to pensioners or to pensions 
under the general law, and were api)licable to none other. The lan- 
guage used is plain and unaiAbiguous and does not afford room for con- 
struction, either upon its face or when sought to be applied to those for 
whose benefit the law was intended. It is certainly broad enough to 
include, and without the forced construction sought to be placed upon 
it in said decison, does include all pensioners whether by special act or 
under the general law. 

The position maintained and the conclusion reached in said decision 
is sought to be supported by a citation of the prior legislation of Con- 
gress upon the subject of granting more than one pension to the same 
person. The several acts of Congress mentioned are mere inhibitions 
against the pensioner receiving more than one pension at the same 
timej and, as is conceded in said opinion, are simply guards to prevent 
the granting of two pensions to the same i)er8on for the same period of 
time under the general pension law. Being nothing more than tbis, 
they are not susceptible of the construction sought to be placed upon 
them in said decision, nor do they support the conclusion sought to be 
deduced therefrom, viz., that section 4715 R. S. was intended to cover 
cases of hardship arising in the administration of the general pension 
law under said several enactments and no others ; nor can such a con- 
clusion be logically rea<;hed by the reasoning of said decision. It is 
assumed therein that the said provisions of the law, prohibiting the pay- 
ment of two pensions to the same person, necessarily forbid the one 
being relinquished and the other taken in lien thereof by a person enti- 
tled to either, and that section 4715 R. S. was intended merely to 
permit this to be done in cases covered by said provisions. This view 
is manifestly fallacious, since all of said enactments cited in support of 
the above conclusion by their very terms merely prohibit the payment 
of two pensions to the same person /or the same period oftimeonly^ and 
f;hus are, in no sense, inconsistent with th^ right of the peYvs\Qrc\jb\^ \i^ 
23044— VOL. 3— 7 
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elect wbicb he w ill take when equally entitled to either. This important 
element appears to have been stndiouBly ignored in the construction 
placed upon said acts in said decision, and necessarily muHt have been, 
in order to arrive at the conclusion reached with any show of reason. 
So in case of section 5 of the iict of July 25, 1882, wbicb is cited in snp- 
X)ort of the views held in said decision and which is as follows : 

That no person who is now receiving or shall hereafter receive a pension under a special 
act shall be entitled to receive in addition thereto a pension under tlie general law, unlea 
the special act expressly states that the pension granted thereby is in addition to the pen- 
sion which said i>erson is entitled to receive under the general law. 

Said section by no fair and legitimate construction which maybe 
placed upon it can be held to have any other meaning than is plainly 
conveyed by its terms, and that is that a yxmsioner, under a special act, 
shall not have, in addition to bis i>ension under said act, another 
pension granted him under the general law. In other words, he could 
not have both pensions at the same time.* This is the obvious meaning 
of said section. It is consonant with sound reason and common sense, 
and is the only legitimate construction that can be placed upon its lan- 
guage, since it is manifest that, if the pensioner should exercise his right 
of election under section 4715 li. S. and surrender bis pension certificate, 
granted liim under the special act, and all rights thereunder, and take 
the pension to which be may be entitled under the general law, he 
would not thereafter be in receipt of a peiLsion under the general law in 
additio7i to the one granted him by special act. 

The question is asked in said decision : " If the pensioner were allowed 
$1,500 as arrears of pension or otherwise under the general law, would 
that not be granting him pension, or a pension, in addition to that 
granted l)y the special act — the very thing prohibited by section 5, act 
of July 25, 1882!" 

I answer, unquestionably, no. If the pensioner had surrendered his 
certificate, given up bis pension granted under the special act, and 
taken in lieu the pension to which be was entitled under the general law, 
carrying with it arrears, the latter pension could not possibly be con- 
strued as a pension in addition to the former. 

The mistake has been made, in said decision, of holding that the right 
of a x)ensioner to elect between two pensions when equally entitled to 
either, was created by and existed only in virtue of said section 4715 
K. S., and that the practice of your Bureau and the Department, in per- 
mitting the exercise of such a right to persons who bad been granted 
a pension by special act and were at the same time entitled to pension 
under the general law, bad only obtained since the enactment and pas- 
sage of said law in August, 1873. Said section did not create said right 
but was^ merely declaratory of the general principle of law and affirm- 
atory of the holding and practice of the Department in such cases for 
years prior to its enactment. 
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It is a universally recognized and axiomatic principle of equity, as 
well as of law, that where a person is equally entitled to two or more 
eot^mporaneoas but not coexistent rights, his right of election between 
them arises, and, unless j)rohibite<l by law, lie can selec^t tlie one he 
wishes to enjoy and surrender the other. This general princii)le has 
l>een applied by the Executive Departments of this Government having 
charge of the administratiou of the pension laws, at different times, in 
such cases as we are now considering from an early period in its history. 

In April, 1837, the Attorney General of the United Statics, Hon. B. 
F. Butler, of New York, rendered an opinion in response to the request 
of the Hon. Secretary of the Navy in the case of Mrs. Susan Decatur, 
widow of (>ommodore Decatur, and upon the identical question herein 
considered, as follows : 

Attorney Genekal*s Office, 

April 11, lS.i7, 

Sib : I have had the honor to receive your letter of the loth ultimo relative to the case 
of Mrs. Susan Decatur. 

It is assumed in your statement of the case that Mrs. Decatur would be entitled to the 
pension granted by the act of the 3d ultimo, for the more equitable administration of the 
Navy pension fund, were it not for doubt created by the passage on the same day of the 
joint resolution for her special benefit. And on these two laws you inquire whether she 
is entitled under the resolution, or under the act, or under both. * * ♦ After maturely 
considering the history of the general and special provisions on which the present case 
depends, I am of opinion that but one pension can be allowed ; but, if the general pro- 
vision includes the case of Mrs. Decatur, then I am of opiniun iht U erUiiled to take under 
thai pt'ovmofif or under the joint reaoltUion cU her election, 

I am, sir, <&c„ 

B. F. BUTLEIt. 

To THE Secretary of the Navy. 

The foregoing opiiiiou, rendered by all Attorney General of the United 
States of eminent legal ability, and adopted a« a rule for the adjudica- 
tion of such cases many years before the passage of any of the acts 
referred to in the case of Tucker, supra^ fully bears out the views herein 
expressed, and conclusively establishes that the reasoning upon which 
the aforesaid decision was based is wholly fallacious and unsound. 

For the above reasons I am of the opinion that the deceased officer 
would have been entitled, had he established his claim under the general 
law in his lifetime, to surrender his pension certificate granted him under 
the special act, and tiike in lieu thereof said pension under the general 
law with arrears from discharge, in accordance with the provisions of 
section 4715 R. S.j and consequently this claimant, his widow^, having 
completed and established said claim under the general law since said 
officer's death, is entitled to receive the accrued pension due thereon 
from the date of his discharge to the date of the commencement of said 
pension granted him by said special act. 

Said departmental decision of September 10, 1887, is, therefore, recon- 
sidered and set aside, the action of your Bureau re^eetuv^ t\\\^ \^\\\vEfi.\?fi 
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reversed, aud you are hereby directed to a(^udicate the same in accord- 
ance with the views herein expressed. 

The decision in the case of Tucker, supraj is also hereby distinctly 
ovemded, and yon are directed to adjudicate all similar cases, hereafter 
arising, in accordance with the practice which prevailed in your Bureau 
prior to the rendition of said decision, and in conformity with the law 
as herein construed. 



INDIVIDUAL FURLOUGII-MII.ITAllY DURESS. 

Mary, widow of Ja^es Ellason. 

(dam recongidertd and pension allowed.) 

Where a soldier was captured by the enemy while on individual furlough, conveyed to a 
military prison, and, during his confinement as a prisoner of war, contracted disease 
and died, it is held that, having been kept in dureiis by the enemy, lie died in the line 
of duty, and the claim of his widow for pension is valid. 

Assistant Secretary BvLSsey to the Commissioner ofPensiofiSj June 17 y 1889. 

In pursuance of the motion filed May 24, 1889, by Charles W. Dorsey, 
attorney, Washington, I). C., requesting the reversal of the adverse 
departmental de^asion rendered December 18, 1888, in the case of Mary, 
widow of James Ellasop, late of Company G, Fourth Tennessee Cavalry, 
it being a claim for widow's pension (So. 219,626), I have reconsidered 
the evidence in the accompanying papers. 

It appears that James Ellason, the late husband of claimant, was 
granted permisskm June 24, 1864, by reason of the recommendation of 
his regimental surgeon, to take his family (which was with him in camp 
in a destitute condition) to Chattanooga, Tennessee, under an iustruc- 
tion that he should report to his regiment at that place. 

It appears, however, that the regiment did not go to Chattanooga. 
While absent from the regiment in pursuance of his furlough the 
soldier was captured by the enemy (the date of capture hot being appar- 
ent), and he died of pneumonia contracted in prison November 22, 1864, 
at Salisbury, N. C, while being held as a prisoner of war. The widow 
of the soldier filed her application for widow's pension, February 13, 
1875, and the same was rejected February 8, 1876, on the ground that 
"the soldier died neither from injuries received nor from disease con- 
tracted in the line of duty.^ The reasoning of this adverse decision was 
based upon the application of tlie rule ordinarily governing claims for 
pension based upon the incurrence of disabilities during the pendency 
of a soldier's individual furlough, the Department having held that 
" soldiers on individual furlough are not considered in the line of mili- 
tary duty, and their widows are not entitled to pension on account of 
their death from causes originating j during st^h a furlough.^ 



DECISIONS RELATING TO PENSIONS. 101 

Upon a reconskleratiou of the evidence in the accompanying papers, 
1 am clear that the above-quotecl departmental ruling is not applicable 
to this case for the reasons which follow : 

1. Claimant, after leaving camp on his individual furlough, June 
24, 1864, was captured by the enemy, carried to Salisbury, N. C, and 
there held as a prisoner of war to the date of his death, five months sub- 
sequent to the date of his furlough. Being thus held in duress by the 
enemy, he was physically unable to comply with the terms of his fur- 
lough, although presumably desirous to do so ; and it furthermore ap- 
pears that soldier's regiment did not go to Chattanooga as was contem- 
plated by his superior officers at the time the furlough was granted, and 
in conformity with which he was to rejoin his command at that point. 
For this fact the soldier was in no degree responsible. 

2. The disease, pneumoniay of which the soldier died in the rebel hos- 
pital at Salisbury, was evidently incurred after the expiration of the 
soldier's furlough, and can not, therefore, be truly said to have orig- 
inated " during such a furlough." The soldier had been restrained by 
an overwhelming force of the enemy from the performance of his mili- 
tary duties ; he was held for months as a prisoner of war, and the fatal 
disease which he contracted under the circumstances was equivalent to 
a death-wound that might have been inflicted by the enemy while he 
was in the line of duty on the battle-fleld. Hence the adverse ruling 
of the Department is wholly inapplicable to the facts of the case. Tbe 
status of the claimant is not affected, therefore, by the deceased soldier's 
furlough, and her claim is a valid one. 

The motion for reconsideration is granted, the adverse departmental 
decision of December 18, 1888, is overruled, and you are directed to put 
claimant's name on the pension roll in accordance with the law and 
with the regulations of your Bureau. 



ATTORWEYS' FEES— ABTICI-ES OF AGREEMENT. 

T. W. Tallmadge, Attorney. 

1. The act of July 4, 1884, proyides that '^the fee for the prosecution of a pension claim 

shall be |10 only, unless a larger fee — not exceeding $25^is agreed upon under a 
special written contract. The fee will be paid to the attorney, or other person enti- 
tled thereto, by the pension agent out of the pension allowed.'' 

2. The Commissioner shall have power, subject to review by the Secretary of the Interior, 

to reject or to refuse to recognize any i^^ntract for fees herein provided for, whenever it 
shall be made to appear that any undue advantage has been taken of the claimant in 
respect to such contract. (Section 6 R. S.) 

3. Attorney's fees in pension claims are not regulated by the amount of money received 

by claimants in pursuance of certificates of pension, the fee in cases of contract being 
a matter of agreement for service only. 

4. Where pensions have been received and fees actuaWy pa\d,lYve V^eTeV-atv «5l ^^v%^xs^Kttfsx 
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will decline to disturb 8iich settlements; reached under former administratioiK in 
accordance with the views of his predecessors. 

Assistant Secretmif Bussey to the Commissioner of Pensions, July 5, 1889. 

I have considered the appeal of T. W. Tallmadge, an attorney of this 
city, from the action of your Bureau of June 15, 1889, scaling the fee 
($25) named in the articles of agreement between claimant (Hindson) 
and himself, as attorney, and reducing the same from $25 to $8. The 
action of your Bureau from which the attorney appeals is stated in the 
following communication: 

DEPARTMENT OF THE INTERIOR, 

BUREAU OF PEN8I0NH, 

Washington, D. C, June 15, 1889. 
Sra: 

Referring to the pension claim of George Hindson (deceased), Certificate No. 394,339, 

in which you request a balance of $17 as fee, you are advised that the claim was allowed 

May 7, 1888, and amounted to about $80. Eight dollars was considered an equitable 

amount as fee, taking into consideration the amount of money received on the certi6cate. 

The fee was adjusted in accordance with the practice of this Bureau at that time, and the 

letter of May 1, 1889, informing you that the fee should have been $25, was incorrect. 

Very respectfully, 

James Tanneb, 

T. \V. Tallmadge, Qmmis^Umer. 

City. 

The ground upon which the appeal is based is stated by the attorney 
(Tallmadge) in the following tenns: 

As attorney for George Hindson, of Company C, One Hundred and Eighth Regiment, 
Illinois Volunteers, having presented articles of agreement for a fee of $2o under act of 
July 4, 1884, duly signed by both the soldier and, 8ul)sequent to his death, by his widow. 
Eliza J., and having completed the case in her behalf, I do respectfully ask that the fee 
contract be considered, and that $25 be certified to me for and in consideration of my ser- 
vices duly rendered according to the tenor of the act of Congress on that subject, Approved 
July 4, 1884. 

The act of July 4, 1884, does not authorize the Commissioner of Pensions to reduce the 
cmUract fee entered into by the claimant and his attorney. A fee of $10 is by said act 
provided for in every claim for pension, and additional when the articles of agreement 
are duly filed, as prescribed, to the extent of $25. If the soldier had survived until the 
iasue of his pension certificate, the contract fee would have been recognized without 
regard to the amount paid by the terms of said certificate. And no law is known under 
which the attorney's fee may be reduced by any Government authority when the certifi- 
cate is made payable to the widow, or other person entitled. 



The act of July 4, 1884, under which the aforesaid articles of agree- 
ment for a fee of $25 were filed, provides that "the fee for the prosecution 
of a pension claim shall be $10 only, unless a larger fee — not exceeding 
$25— is ag^reed upon under a special written contract. The fee will be 
paid to the attorney, or other person entitled thereto, by the pension 
f^gent out of the pension allowed. Should the attorney or other person 
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demand or receive for his services any greater compensation, he would 
subject himself to the penalties provided in the statute, etc." 



In view of the facts now set forth, and of the foregoing act of Con- 
gress approved July 4, 1884, the question to be determined in the 
adjudication of this appeal involves the right or the power of the Com- 
missioner of Pensions to reduce the contract fee of $25 to $8. 

It is not denied, but is conceded by the claimant in this appeal, that, 
a^ stated in section 4 of the act of July 4, 1884, "in all cases where 
application is made for pension or bounty laud, and no agreement is 
filed with the Commissioner, as herein provided, the fee shall be $10 
and no more;" but, on the other hand, it is maintained that, where an 
"agreement is filed" in proper form and time, and recognized by the 
Commissioner in conjunction with the attorneyship in the pending 
claim, the contract fee becomes due and must be paid to the lawful 
attorney out of the pension money upon the issuance of the certificate 
for pension, provided tbe contract fee does not exceed $25. A review of 
the law api)ertaining to attorneys' fees convinces me that this interpre- 
tation of the statute is correct. 

The only ground upon which a contract for fee, filed in a case in 
which the law authorizes it to be filed, may be rejected by the Commis- 
sioner, is set forth in section 6 of the act of July 4, 1884, as follows: 

Section 6. The Commissioner shall have power, subject to review by the Secretary, to 
reject or refuse to recognize any contract for fees herein provided for, whenever it shall 
be made to appear that any undw advantage has been taken of the claimant in respect to 
snch contract. 

The above-quoted section is only another form of expression for the 
statute of frauds, the doctrine of which is thsbt fraud vitiates a contract^ 
and, consequently, a contract fee, predicated upon fraud, becomes null 
and void by reason of that very fact. 

But the Commissioner of Pensions has assumed and exercised the 
authority in this case to reduce the attorney's fee as defined in tlie 
articles of agreement — not by reason of any one of the exceptions 
named in the second section of the act of July 4, 1884, nor on account 
of any lack of legal formality required by the statute, nor by any fraud 
apparent in the articles of agreement, nor for "any undue advantage'' 
taken of claimant (pensioner) "in respect to such contract" — but because 
"$8 was considered an equitable amount as fee, taking into considera- 
tion the amount of money ($80) received on the certificate." The reason 
thus assigned by the Commissioner for disputing or ignoring the terms 
of the written agreement between the attorney and the claimant may 
comport with an appreciative sense of tbe latter's needs, but it has no 
recognition in any part of the law bearing upon the agreement. It is 
clear that the agreement was a lawful one. It is admitted that the con- 
tract fee was fixed within the limits of the Htatvitft. 1\,\^ ^^o ^<^\si^j$j^^?5s. 
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that the attorney fuiiilleil his en^^ageinent and won his case; and it is 
not only unlawful, but flagrantly unjust, to deny the attorney's fee 
upon the ground that "the amount of money received on the certifi- 
cate,'' as issued, was only "about $80." 

The law nowhere says that an attorney's fee shall be regulated by the 
amount of money received by the claimant in pursuance of the certifi- 
cate of pension issued, the fee being a matter of contract for servicCj and 
becoming a sacred obligation where articles of agreement are properly 
filed and authoritatively recognized. If, therefore, in this case the pen- 
sioner had received only $30 or any other sum instead of $80, the obli- 
gation to carry out the written agreement for the payment of the tee 
would not have been affecte<l by the fact. The Commissioner, in stat- 
ing the case, says that "the fee was adjusted in accordance with the 
practice of this Bureau at that time, and the letter of May 1, 1889, in- 
forming you (the attorney) that the fee should have been $25, was in- 
correct." 

I agree with the attorney in his appeal wherein he assumes that, if 
the deceased soldier had stirvived until the date of the issue of his iien- 
sion certificate, "the contract fee would have been," as it ought now to 
be,"rec>ognized without regard to the amount paid by the terms of said 
certificate." This requirement of the statute is a just one. It applies 
equally to all similar claims, irrespective of the amount of money 
involved in the certificate of pension. The fee is due for services ren- 
dered, and, therefore, the fact or contingency on which the Commis- 
sioner has based the reduction of the contract fee, in this. case, is 
neither provided for nor contemplated by tbe law as a reason for dis- 
turbing the terms of the agreement. 



However, in the case under consideration, the decision from which 
the appeal is taken was made under a former administration of the 
Bureau of Pensions and of the Department. The decision was in accord- 
ance with the views held by the Commissioner of Pensions at the time, 
and was sustaine<i by the Secretary of the Interior. Both the pension 
and the fee have been paid. And now, in view of the bad policy of re- 
opening cases of this character after a long period elapsing since 
ac^ustmeut, the difficulty of applying a remedy in some cases and the 
impossibility of doing so in others, the Secretary of the Interior declines 
to disturb the settlement already made; and this course shall be appli- 
cable to all settlements of tiees made during former administrations in 
accordance with the views of his predecessor. But, I respectfully direct 
that, in adjusting fees in pension cases, you will be governed hereafter 
by the views set forth in the present decision. 
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INSANITY— RERATING ANI> ARUEARS. 

Richard Whiting (insane.) 

1. As in the case of Ellen Roberts, guardian of William Roberts (vol. 2, P. D., p. 350), 

the Department now holds that the terms of the proviso contained in section 2 of the 
act of March 3, 1879, ctetpiing claims by or in behalf of insane persons from the limita- 
tion prescribed therein, have the effect of eliminating from said statute said limitation 
so far as all such claims are concerned ; and, therefore, where insanity was incurred 
in the line of duty or by reason of military service, said claim must he adjudicated, 
so far as the arrears of pension are concerned, without reference to the aforesaid limi- 
tation and as if no such limitation had been prescribed. 

2. In adjudicating the rights of the insane claimant, the Government can not afford to 

take such advantage of the letter of the law as would deny the demands of justice. 
It should, on the contrary, be governed by its own explicit obligations under the law, 
and be guided by the presumption, which is strikingly pertinent to this case, that what 
the statute requires to have been done from time to time, was either done, or intended 
to be done as required, by those charged with such duty under the law. The Govern- 
ment becomes the guardian, as it were, of the insane soldier and claimant for pension. 

AsHUtcint Secreiury Bugsey to the Commissioner of Pensions^ June 24^ 1889, 

The papers accompanying the appeal of Kichard Whiting (insane), 
late of Company C, Thirty-third Regiment Missouri Infantry, from the 
action of your Bureau rejecting his claim for rerating, arrears, and 
increase of pension (Certificate Xo. 278,068) are herewith returned to 
vou. 



The original claim for pension in this case was filed by Alice R. 
Whiting, the wife and guardian of claimant, based upon declarations 
made May 17 and November 0. 1883. September 26, 1884, upon the 
opinion of the Medical Referee of your Bureau, the claimant was pen- 
sioned at $24 per month for "impairment of mind and nervous prostra- 
tion j result of sunstroke," the payment of pension to begin Xovember 6, 
1883, the date at which claimant's declaration was filed, alleging said 
disabilities. 

On an api^lication for increase, the claimant's rate of pension was in- 
creased by your Bureau March 21, 188o, from $24 to $30 per month, in 
pursuance of the opiuion of the Medical Referee based upon the report of 
a medical examination made by the board of surgeons at Saint Louis, 
Mo., the increase to date from February 11, 1885. October 23, 1885, on 
the opinion of the Medical Referee, claimant's rating was further in- 
creased to $50 per mouth from October 10, 1885, in pursuance of an 
examination made by Surgeon B. C. Franklin, of the board of surgeons 
at Saint Louis, Mo. 

It appears that, October 15, 1888, the rate of claimant's pension was 
reduced io $8 per month for nervous prostration, t&c, on the opinion of 
the Medical Referee based upon a medical exaHmiaX\o\i ^wv^Ml^X^^Xs^ 
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tlio board of surgeons at Saint Louis, May 29, 1888, in connection with 
(certain damaging reports and stsitement^ made in regard to the i>eii- 
sioner's condition by S. IT. Bundy, a special examiner, nnder date of 
Febniary 29, 1888, and May 29, 1888. After this reduction had been 
ordered by your office, the (^ase was brought to the attention of the 
Commissioner upon a complaint of injustiv^^ whereupon the pensioner 
was ordered for examination before the board of surgeons at Alton, lU., 
and accordingly he was examined by said board, June 5, 1889. The report 
of this board of surgeons shows that, at the date of the examination, the 
pensioner was in the condition of absolute "imbecility," and the degree 
of the disability having iU origin in sunstroke is rated at $7^ per month. 
Meantime, upon an exhibit of faets showing the seriously erroneous 
character of the statements that had been communicated* to the afore- 
said board of surgeons at Saint Jjouis, by the aforementioned S. H. 
Bundy (special examiner) — by reason of which the pensioner's rating had 
been reduced to $8 per month — the said board retracted and withdrew 
their adverse certificate of May 29, 1888 ; and, the case having been 
again submitted upon the correi^teil report to the Medical Referee of 
of your Bureau for an opinion, that officer, on June 14, 1889, said : 

This man has l>een pensioned at $oO per month for nervous prostration resulting from 
sunstroke, and was reduced to $8 on re{x>rt of examination made presumably on report 
that he was rated too high. The report of the 8aint Louis board seemed to warrant the 
reduction, but he has since l>een examined by the Alton board and found totally dimbtei. 
The Saint Ix)uis board also unite in a statement that they were in error in recommending 
the redtuition. I recommend reatoration as an act o/jttMice. Mrs. Whiting is now here and 
no doubt is in want. 

Very respectfully, John Campbell, 

MedUai Referee. 

In view of the fore8:oing recommendation of the Medical Referee, 
wliich was approved by you, the claim was submitted to the legal 
reviewer of your Bureau, whose advice and instruction were the fol- 
lowing : 

Approved for nervous prostration and insanity^ rentlt of sunstroke. Reissue to correct 
(rating of) disability ; allow increase and rerating per order of the honorable Commissioner 
herewith. Rating at $50 per month from July 10, ISSS, date of reduction of rate, is 
approved. 

The appeal now under consideration is taken from the action of your 
oflice as shown by your order restoring the pensioner's rating from |8 
to $50 per month, but allowing the rate of $50 to date back no further 
than July 10, 1888, the date of the aforementioned reduction. The pen- 
sioner, represented in this appeal by his wife, contends substantially 
that his disability^, insanity^ the result of sunstroke, incurred in the line 
of duty, should be rated from the date of his discharge from the service, 
and that the subsequent ratings for the same, made from time to time 
with reference to the degree of the pensioner's progressive malady, 
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should be governed by the various statutory provisions that may be 
found applicable to his condition. The appeal filed June 18, 1889, by 
Mrs. Alice K. Whiting, the wife and guardian of the pensioner, con- 
tains the following statement, viz : 

In relation to my claim for arrears of pension for my husband whose disability is *4n- 
sanity of an inibeciliious nature, result of sunstroke immediately following a gunshot 
wound in left shoulder'' at the battle of Tupelo, Miss., July 14, 1864, and whose claim is 
now before the honorable Secretary of the Interior (John W. Noble), allow me, under 
oath, to make the following brief statement: My husband has been since the day upon 
which he was sunstruck unable to think clearly for himself, and consequently unable to 
know his right to pension. In the summer of 1874, his health broke down completely ; 
mentally and physically he is weak. In ignorance of his right to pension, I supported 
him, keeping him quietly apart from all and keeping my sorrow to myself all I could. 
Learning of his right to this aid in 1882, I gladly made application for pension. Sworn 
and abundant evidence is on file in your Bureau from officers and comrades proving the 
trath of my statement from discharge from hospital in Memphis, Tenn., November, 1864, 
to date of discharge from service (war ended) 1865 ; stating also "said Whiting was unfit 
for military duty, was put upon light camp duty," &c His term of service was three 
years and five months. He was in one hundred and one battles and skirmishes. Full 
and complete medical evidence is also on file in your Bureau showing claimant's condition 
from date of discharge to filing claim by me in 1882, to be that of ^^imbeeiUty and dementia" 



I find in the accompanying papers an important statement made by 
the united board of examining surgeons at Saint Louis, March 29, 1889, 
which is strikingly confirmatory of the grounds upon which the wife 
and guardian of the insane pensioner bases this appeal and strongly 
corroborative of the material testimony otherwise offered in the case. 
The main portion of the- aforesaid statement is here reproduced as fol- 
lows: 

Mr. Whiting was wounded at Tupelft, Miss., about July 14, 1864, we think, and about 
same time received a surutroke while in line of duty. He was afterward pensioned for 
the wound and the ill effects of the sunstroke at the rate of $8 per month— so we were in- 
formed. (This is error. — Ed.) This rating was sulisequently increased to $30 per month 
and further increast»d by our boanl to $50 per month about October, 1885. When our 
board examined and advised an increase of rating for Mr. Whiting in 1885, we were fully 
convinced that he was not only suffering from nervous prostration, but that he was a com- 
plete imbecile from the effects of his sunstroke. 

About August, 1888, he was brought before our board by Dr. S. H. Bundy, a special 
examiner in Saint Louis, and it was stated to us by Dr. Bundy that he (Bundy) liad been 
informed that Mr. Whiting was playing the rote of a disabled, imbecillious man, and that 
he was '' laughing in his sleeve " about liow he had fooled the board ; that he had built a 
brick house out of the money obtained from the Government as pension, and that he was 
working at his trade, tliat of whitener, every day. With this evidence before us we were 
prepared to suspect the integrity of Mr. Whiting, when last brought before us for exami- 
nation ; and it also happened that claimant was that day at his best, that day being, we 
are now satisfied, one of his lucid inUrvals. His replies to our questions seemed on that 
day to be more intelligent, and while they were not what a healthy mind should have 
given and while his memory seemed clouded, we were disposed from the statements of the 
special examiner to believe that Mr. Whiting was feigning imbecility. So ^e iMicfttdvas^'^ 
advised that hm rating be reduced, and this was done to $% pet motiVYv. 
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Sincr that cramination we are satisfied thai we did Mr. Whiting great in/u^iee, that he is, 
in fact, un imbfUc ; that he is :i ^reat suflerer from nervous prostration, and that he is 
ivkolly incapacitated to care for hiiHseij' and will most likely never be any better. Having, 
as we feel very naturally, done Mr. Whiting the great injustice to advise a redaction of 
his rating, we now come forward and beg that hb former rating be restored or that it be 
increased to f72 per month, as w^e now conscientiously believe, since our recent examination 
of him, that he is as al)ove stated wholly incapabU of taking care of hinted/. 

We feel that it is more manly and honorable to acknowledge our mistake than thatsoch 
serious injustice be done so deserving a claimant. Inclosed herewith are some communi- 
cations bearing upon Mr. Whiting's case. We would call your attention especially to that 
of Dr. Bauduy, who is professor of mental and nervous diseases in one of oor leading 
medical colleges and is considered an authority upon such subjects. Dr. Bauduy says he 
does not think Mr. Whiting will ever recover. We have endeavored to lay this case be- 
fore you as best we could, and have now only to beg that you see to it that Mr. Whiting's 
pension is restored. 

Ill corroboration of the statements contained in the foregoing quota- 
tions^ setting forth the nature and extent of the pensionei-'s disability, 
I tind the followin^j: report of the last medical examination to which the 
pensioner was subjected by the board of surgeons, consisting of Charles 
Davis, W. Ilalliburteu, and J. P. Garvin, at Alton, 111., June 5, 1889, viz: 

Upon examination we find the following objective symptoms: Weakening of the brain 
amounting to imbecility; fatuous expression of countenance; there is cebro spinal schlor- 
osis; will fall if standing erect with eyes closed; trembles in his limbs; excitement of 
any kind makes him worse ; there is slight deafness of both ears ; can not attend to busi- 
ness; always tractable and harmless; is not affected by any emotions ; seems utterly in- 
different on account of weakness of the brain ; heart apparently healthy; the sounds and 
lythm natural; apex beat between fifth and sixth ribs; the lungs are healthy; viscttlar 
murmur clear and distinct over both lungs, no abnormal sounds; is troubled with incon- 
tinence of urine at times, passes it in clothes without being aware of it; sometimes can 
feed himself, at other times has to be fed with a spoon; can not dress himself properly, 
his wife assists him; at all times requires watching on account of condition of brain and 
spinal cord; skin, lungs, heart, liver, stomach, spleen, bowels, healthy ; nutrition fidr; his 
diaability total. 

All tbiit has bc^en thus far stated serves te bring before the Depart- 
ment the origin, the nature, and the extent of the disability or disabili- 
ties for which the pensioner has been rated by your Bureau, and to exhibit 
the ground upon which should be now considered this api)eal for arrearSj 
for rerating^ and for increase of claimant's pension. The evidence herein 
cited and a huge amount of consistent and conclusive testimony, other- 
wise contained in the ac(*oinpanying papers, tend alike to establish, first, 
the iucurrenee by claimant of a gunshot wound of left shoulder in the 
line of duty at Tupelo, Miss., on or about July 14, 1864, and, second, the 
following of said gunshot wound by sunstroke which eflectually disabled 
him, proving to be the immediate cause of a permanent, progressive, 
and incurable malady, combining " nervous prostration, partial paraly- 
sis, and insanity, the result of sunstroke.^ This fact has been distinctly 
recognized by your Bureau in the pension certificate heretofore granted 
to the pensioner. 
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As already indicated, the questions which tbis <ap|)eal suggests and 
which I am required to determine, relate to claimant's title under tho 
law to arrears of pension, to a rerating of his disabilities, and to an 
increase of the pension which has been allowed hiui. 

It appears that in granting claimant's original pension, to begin in 
1883, your Bureau rated his disability at $24 per month, or third grade, 
under the act of March 3, 1883 ; then at $30, or stMM)iul grade, under the 
same act; and subsequently at $5() under the iU't of 1874, but made no 
allowance for arrear* of pension — thereby excluding him from the bene- 
fits of the act of March 3^ 1879, known as the " arrears of ])ension a(*t.'' 
The estimate of the claim, which was shown by this action, and the ap- 
plication of law, as made by your Bureau to the disability alleged, were, 
in my judgment,* equally erroneous; and, therefore, in reviewing the evi- 
dence upon which this appeal is based, and in construing the law which 
is evidently applicable to claimant's disability from time to time since 
his discharge, I shall adjudicate the case from a point of view diU'erent 
from that maintained by your Bureau. In the first place, your r>urcau, 
in its original action in 1883, beginning claimant's pension from the date 
of application, seems to have either overlooked or ignored the fnct that 
claimant was insane at the date of his application, had been insane from 
the time of his discharge from the service, and tluit, l)y reason of that 
fact, he was excepted from the limitation named in the act of March 3, 
1879, said act providing that " the limitation herein prescribed shall not 
apply to claims by or in behalf of insane persons and children under 
sixteen years of age.'^ This provision of the act of March 3, 1879, is 
too explicit to be misapprehended, and clearly embraces this claim 
which is based upon gunshot wound and mental imbecility due to sun- 
stroke incurred in the service and line of duty. Hence the Department 
does not hesitate to decide that, at the date of the first allowance of his 
pension, claimant was entitled to arrears beginning at the time of his 
discharge from the service ; and, in view of the evidence in these i)apers 
and of the action of your Bureau repeatedly recognizing the origin, the 
nature, and the extent of claimant's disability, I am convinced that his 
rating fipom the date of discharge should be $8 per month, or total, as 
at that time provided by the act of July 14, 1862. 



The history of claimant's malady from the beginning until now, as 
shown by the testimony of various competent witnesses and by suc- 
cessive .medical examinations conducted by expert surgeons and by 
boards of examining surgeons, establishes the fact that he has been the 
victim of a progressive mental disease which has constantl}' unfitted 
him for the care of business, for the direction of his personal affairs, 
and for the maintenance of his family — the evidence going to prove that, 
from a date prior to 1874^ he required the frequent supervision ami 
guidance of another person, and that thenc^ foi-waTOi t\i^ (i^^^T^fe^ qIVv^ 
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helplessness, due to mental imbecility and to partial physical paralysis, 
has made him the object of another's ceaseless care, he bein^ wholly 
unable to provide for himself. The Department does not assume to put 
on such a disability au estimate that shall be at all commensurate witii 
the affliction itself, but it should be prompt to apply the fullest relief 
which the pension system allows. In pursuance, therefore, of the law, 
I find the claimant entitled under the act of June 4, 1872 (section U\% 
li. S.), to an increase of pension from ^8 to -$24 per month, by rea^iouof 
that clause of said a<;t which provides that, from and aiter June 4, 187i*, 
**all persons who, under like ciicumstances, shall have lost one hand 
and one foot or been totsiUy and permanently disabled in the same^ or 
otherwise so disabled as to be incapacitated for performing any manual 
Uxbor^ but not so much as to require refjfular personal aid and attendance, 
shall be entitled to a pension of twenty four dollars per month,-^ The 
evidence in the accompanying papers shows that, from and after June 
4, 1S72, claimant's (Usability made decided progress for the worse, and 
be became wholly unlit for manual labor, not only on account of nerv- 
ous prostration and increasing impairment of mind, due to sunstroke, 
but on account also of growing deafness in both ears and incipient par- 
alysis of one side of his body, due partly to the aforesaid gunshot wound 
of shoulder. Following, therefore, the progress of claimant's malady, I 
find that, in or about 1874^ his condition had become one of helplessneits 
for all practical purposes. His physical infirmities had been aggra- 
vated, and the impairment of his mind as an incurable consequence of 
sunstroke and nervous prostration, had reached a state of dementia, 
requiring the '^regular personal aid and attendance of another person," 
thereby presenting a case for which the act of June 18, 1874, provides 
as follows, viz : " That all persons who, while in the military and naval 
service of the United States and in the line of duty shall have been so 
permanently and totally disabled as to require the regular personal aid 
and attendance of another person • • * shall be entitled to a pen- 
sion of fifty dollars per month J^ In pursuance, therefore, of this pro- 
vision, claimant should have been rated at $50 per month from June 18, 
1874; and then, as a necessary consequence of his utterly helpless condi- 
tion, claimant became legally entitled to the benefits of the act of June 
10, 1880, from the date of its passage, that act being an amendment of tlie 
act of June 18, 1874, and having been designed to "increase the pen- 
sions of certain pensioned soldiers and sailors who are utterly helpless 
from injuries received or disease contracted while in the United States 
service," and which amendatory act did increase " the pension now paid 
to such persons " — persons " who are now receiving a pension of fifty 
dollars per iponth " — to " the sum of seventy-tw^o dollars per month," 



The question may arise here, how can claimant be entitled to the bene- 
fits of the act of June 16, 1880, m view of the fact that, at the date of 
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its passage, he was not, as the statute seems to require, ^' receiving a pen- 
siou of fi/ty dollars per month under the provisions of an act approved 
June eighteenth, eighteen hundred and seventy-four t " My answer to 
the question is, that, the claim under consideration is exceptional in its 
character, made so expressly by the act of March 3, 1879. It is the 
claim of an insane soldier and pensioner who, as the law assumes, was 
no less incompetent to enforce his rights than ignorant of their exist- 
ence. In adjudicating the rights of such a claimant, the Government 
can not afford to take such advantaj^e of the letter of the law as would 
deny the demands of justice. It should, on the contrary, be governed 
by its own explicit obligations under the law and be guided by the pre- 
sumption', which is strikingly pertinent to this case, that what the 
statute required to be done was done. The Government becomes t\w 
guardian, as it were, of the insane soldier and claimant for pension. In 
this case, the helpless and hopeless condition, physical and mental, of the 
soldier, June 18, 1874, relieved him of all responsibility, and therefore 
of the usual penalty for laches, or for '' sleeping^' on his rights. With 
this view, and for the purpose of correcting a flagrant wrong, I con- 
strue the requirement of the act of June 10, 1880, in the applicati(m of 
it to this claim as if, in /acf, as well as in theory, it had been formally 
complied with by both the Government and the claimant, and, therefore, 
as if the insane claimant was " receiving," as he was entitled to do, 
under the act of 1874, $50 per month, at the date of the passage of the 
act oi June 16, 1880. 

I, therefore, direct that you so adjust this claim for arrears, for rerat- 
ing, and for increase of pension as to conform the same to this decision, 
subtracting from the amount to be paid to the claimant or to his guardian 
the moneys already received under the certificate for pension heretofore 
issued from the Bureau of Pensions. 



1.in12 of duty— accidental. injuuy. 
Heney a. Helmer. 

(Departmental decUion rever&ed.) 

1. The certificate of disability on which claimBnt was discharged considered as competent 

cotemporaneous record evidence as showing the incurrence of an accidental injury 
in the line of duty. 

2. That which a soldier's superior officer recognizes as right for the soldier to do, and 

permits, is right enough to keep him in line of duty for pensionable purposes. 

Assistant Secretary Bussey to the Commissioner of Pensions, July 2, 1889. 

In pursuance of the request filed May 16, 1889, by Henry A. Helmer, 
late of Company C, Eighth Indiana Volunteers, for the reconsideration 
of departmental decision reodered M^^rch l,l&a^, a4.\^x^^\Ai\!l^.^*\^5^i'5j^^ 
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pension claim (No. 4153,067), I have examined the evidence npon which 
the said dei'ision was based, Bud have conchided to grant claimantfs 
motion, allowing him pension for the disability alleged in his declara- 
tion. 

The adverse departmental decision was based apon the ground that 
claimant's disability was not incurred while in the line of duty. 
Claimant's own statement of his case, which was accepted as the ground 
for the foregoing decision, was made before a special examiner, Novem- 
iH^r 12, 1884, in the following terms, as shown by the accomi)anying 
papers: 

On or about the second day after the battle of Pea Ridge, 1 was taking care of my cap- 
tain's horse. I asked him for the loan of the horse to go over the battle-field just to look 
at it. Second Lieutenant John Cahoe also went with me on horseback. When I asked 
the captain for the horse, he said: ^'llenry, I rather you would not take him. He maj 
throw you and kill you. You know he has thrown you once or twice." He t browed me 
at Osage River over his head, but did me no injury. As we were riding along, my honie 
got frightened, I think at a dead horse, and commenced back-jumping, and the first thing 
I knew 1 was thrown against a tree. When I went to get up I found I was badly hurt; 
my ankle just flopped over. The lieutenant went back to camp for help. They carried 
me to my tent and went and got one of the surgeons of the regiment, who set my aokle^ 
which was broke — the outside bone of the left ankle — and put the splints on it. 

It appears that the disability thus incurred by the claimant rendered 
him at once incapable of farther militiiry service, and, consequently, he 
was discharged July 31, 1862, on a surgeon's certificate of disability, 
which states that claimant had become ''incapable of performing the 
duties of a soldier because of a fracture of the fibula and a dislocation 
of the ankle joint of the left leg, soon after the battle of Pea Ridge, 
tchile in line of duty,^ 

The claimant, in his motion for the reconsideration of the adverse 
departmental decision of March 1, 1889, contends that "there is 
sutiicient proof to show that I was in line of duty at the tUne I re- 
ceived my injury (breaking my left ankle), while riding over the battle- 
field of Pea Kidge, Ark., at the request of Lieutenant Cahoe, my sui)e- 
rior officer. If I had not been in the service of the United States I 
should not have been injured, and it is certainly great injustice to reject 
my claim purely on technical grounds." 



The foregoing statements contain the gist of the evidence in the 
accompanying pjipers, and fairly present the case upon its merits. In 
view of these statements the que^stion arises, was claimant in the line 
of duty for pensionable purposes at the time when he incurred the dis- 
ability upon which his declaration rests! In considering this qnestion, 
the certificate of disability upon which claimant was discliarged from 
the service is entitled to all the weight that sliould be ascribed to an 
official record made cotemporaneously with the event to which it 
relates. The jiresumption is that that record was based upon ample 
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and accurate information, or upon the facts as then authoritatively and 
reliably made known to tiie surgeon, and that the certificate itself was 
prepared under a proper sense of official responsibility. Tliis record 
describes the disability alleged, and states, also, that it was incurred 
by claimant ^^ while in line of duty. '^ 

But, are there facts in this case that would justify the Department in 
ignoring the important statement which I have quoted from the certif- 
icate, and in holding that claimant's disability wa8 not incurred ^^ while 
in the line of dutyf " I think not, for the reasons which follow: 

1. Claimant was in the service and in his proper place at the time 
when, in company with Lieutenant Cahoe, and at his request, he 
started on horseback to ride over the battlefield at Pea Ridge — ^thereby 
doing an act which is known to be customary, where opportunity offers 
immediately after a battle, for purposes of inspection and of inlbrma- 
tion. The fiuit that claimant was going on the tour of inspection was 
known to his superior officers, and was evidently in accordance with 
official consent, as evinced by the presence of Lieutenant Cahoe, who 
accompanied him. It is clear that the tour of inspection was in no 
sense nor degree a violation of the regulations of the service, but in 
harmony therewith. Otherwise, it would have been the part of claim- 
ant's superior officer to forbid and to restrain him, in which event 
claimant would have been out of the line of duty when taking the ride 
over the battle-field. The fact that claimant's captain warned him 
against the horse because the animal mi()ht throw him can not be con- 
strued as a command, nor as an instruction prohibitory of the proposed 
ride. It was only a precaution which in no way affected the line of 
duty which claimant was pursuing. Claimant might, in fact, have 
been thrown by any other horse — even by, ordinarily, the gentlest ani- 
mal; and the determination of claimant to ride the captain's horse was 
justified by the fact that he (claimant) wjis caring for the animal and 
was not likely to be afraid of him, but believed him to be safe enough. 

2. It seems that, to hold claimant as out of the line of duty in this in- 
stance because he was not carrying a musket, or confronting the enemy, 
or executing a specific order, would be to sacrifice the proper definition 
of duty to a technical pretext which would alike do great injustice to 
claimant and pervert the true spirit of the pension system. Claimant 
incurred his disability in the yery presence of a superior officer who was 
engaged with him in the same act, and all under the direct permission 
and recognition of his commanding officer. The said act sustained a 
legitimate relation to the military service. It was customary and nat- 
ural. It was not in conflict with Army regnlations. It was done in 
immediate conjunction with the organization to which claimant be- 
longed, and the disability incurred was practically in the line of duty. 
It may be truly vsai<l that tliat which a soldier's superior officer recog- 

^3044— VOL. 3 § 
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uizes as right for the soldier to do is right enough to keep him in line 
of duty for j)eiJsionable puri)0se8. 

I, therefore, grant claimant's motion, overrule the departmental decis- 
Um of March 1, 1889, and respectfully direct that you put claimant's 
name on the peusion roll in accordance with the foregoing opinion and 
with the regulations of your Bureau as they may be applicable to the 
claim. 



ONE CLAIM— OXE FEE. 

Louis K. Gillson & Co., attorneys. 

1. All the causes of disability alleged hy an applii^ant constitute but one claim, for the 

prosecution of which but one fee can be allowed. 

2. The law does not permit the allowance of a tecand fee in a claim for original inralid 

pension, except in case of an application for increase on account of a ncir disability, or 
a disability alleged for ihe first time in a declaration filed after the claim, asorigiDally 
presented, has been adjudicated. 

Assistant Secretary Bussey to the Commissioner ofPensionSy July 11 j 1889, 

Ilerewitli are returned the papers which aecompanied your report, of 
the 11 tb of June*, 1889, upon the ajjpeal of Louis K. Gillson & Co., of 
Cliicago, III., inmi the decision of your Bureau in the matter of the fee 
for the prosecution of the i)ension claim of Jesse C. GriflBtt«, Company 
D, Eighteenth Missouri Volunteers, Certificate No. 414,688. 

On the 25th of July, 1880, the said Jesse C. Griffiths filed his applica- 
tion for pension, alleging that, while in the service, in November, 1861, 
he was attacked with measles which resulted in an affection of the lungs 
and general debility. Milo B. Stevens & Co. were appointed attorneys 
to prosecute the claim. Louis K. Gillson succeeded to the attorneyship 
in the case. On tlie 27th of October, 1884, Mr. Gillson filed articles of 
agreement for a fee of $25, and, on the 22d of May, 1886, Louis K. Gill- 
son & Co., successors to Louis K. Gillson, also filed aiticles of agree- 
ment for a fee of $25. On the 30th of July, 1888, Messrs. Gillson & 
Co. were required to submit a sworn statement from the claimant setting 
forth all the disabilities on account of which he claimed pension. On 
the 12th of November, 1888, a declaration was filed in which the appli- 
cant alleged an additional cause of disability, to wit, sore and weak 
eyes, resulting from measles. 

On the 27th of November, 1888, a certificate was issued granting pen- 
sion on account of disability from disease of the respiratory organs, the 
result of measles. A fee of $25 was paid to Gillson & Co. 

On the 19th of December, 1888, a letter was receivetl at the Bureau 
of Pensions from Messrs. Gillson & Co., in which they inquired whether 
they were bound to prosecute the claim for i)ension on accoiint of disease 
of the eyes without additional compensation. They were informed that 
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iiey would not be entitled to an additional fee on that part of the claim. 
The appeal is from this decision. 



It has uniformly been held by the Department that all the causes 
f disability alleged by an applicant, which are pending before the 
jsue of a certificate, constitute but one claim, for the prosecution of 
rhich but one/ec can be allowed. The law does not permit the allow- 
nce of a second fee in a claim for original invalid pension, except in 
ase of an application for increase on account of a new disability. The 
>hrase, ''a claim for increase of pension on account of a new disability," 
las uniformly been construed by the De[)artment to mean a claim on 
ccount of a disability alleged for the first time in a declaration filed 
fter the claim, as originally presented, has been adjudicated. It clearly 
efers to an increiise of a pension already granted. 

In the case under consideration, the disability from disease of the 
yes having been alleged before the issue of a certificate, the claim 
herefor constitutes a part of the original claim, for the prosecution of 
rhich but one fee can be paid. 

The action from which the appeal is taken is in accordance with the 
stablished practice of the Bureau of Pensions susttiined by many 
ecisions of the Department, and is, therefore, affirmed. 



FORFEITURE OF PENSION— ADrLTEROUS COlIABrrATlON. 

Sabah E., widow of Westly West. 

The law of forfeiture applicable to widowH is contained in the latter part of section 2 
of the act approved August 7, 1882, viz: "And the open and notorious adulterous co- 
habitation of a widow, who is a pensioner, shall operate to UrmiruUe her pension from 
the commencement of such cohabitation." This rule is applicable to widows only, who 
^re pemUmers. 

, The operation of penal laws can not be safely enlarged by construction, and, if forfeiture 
be a penalty, the conditions of the forfeiture can not be applied to a class for which 
the law was not made and for which tlie conditions were not prescribed. 

. The forfeiture of a widow's pension under the act of August 7, 1882, is based upon the 
assumption that the pensioner has voluntarily, openly, and notoriously substituted a 
paramour for her deceased husband and is supported by him accordingly, thereby put- 
ting an end to her pensionable status. 

. The provision in the act of August 7, 1882, relating to adulterous cohabiUition, has no 
effect to deprive a widow of her pension, if the adulterous cohabitation ceased before 
the passage of the act. 

Issistant Secretary Bussey to the Commissioner of Pensions, July 6, 1889. 

I have examined the jij^TOiiuds on which was based the decision ren- 
lered by the Department, November 12, 1887, in the case of Sarah E., 
ri4ow of Westly West, late private, Company ¥, S^xeufc^'-^x^XXil^'^- 
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ment Ohio Volnnteers, adverse to her claim (No. 66,939) as a widow; 
and having, in pursuance of her request, considered the evidence in the 
accompanying papers, I have concluded to overri^lethe aforesaid decis- 
ion t\}T the reasons wliich follow. 

Tliis claim has undergone a severe ordeal since it was originally filed 
by claimant, September 30, 1884. The history of the ca«e as disclosed 
in the papers is substiintially th«at the deceased soldier enlisted Decern 
ber 13, 1861, and was discharged on a certificate of disability showing 
"compound fracture (comminuted) of the right elbow-joint, result of 
accident on railroad; unfit for invalid corps; disability two-thirds;'' 
and, further, it appears that the jiccident occurred while soldier was 
intoxicated. The soldier died at home June 20, 1864, and the widow 
filed her declaration September 30, 1804, alleging " death due to injaiy 
received in the military service.'' 

There is no question as to the cause nor as to the time and place of 
the soldier's death ; but the widow's claim was rejected by your Bureau 
February 7, 1867, on the ground that the " soldier was not in line of 
duty at the time of the accident by which he incurred his fatal injury, 
being absent without proper authority, and being in a condition of 
intoxication." From this action, claimant appealed to the Department, 
and, August 11, 1884, the Acting Secretary approved the rejection. 
Promptly following this action, new evidence was filed and the case was 
reopened ; and, ui)on proof being laid before the Adjutant General, the 
implied charge of desertion, or that the soldier was absent from his 
command without proper authorityj was removed August 10, 1885, and, 
on further evidence being filed with the Adjutant General, and a sup- 
plementsil report of the Surgeon General February 23, 1886, the charge 
of *' absence without leave" was removed. In view of these facts, a 
special examination was ordered into the merits of the case, and, as a 
consequence, the report made thereon August 25, 1886, was accompa- 
nied by the recommendation by the examiner that the claim be admitted 
and pension allowed. Thereupon the board of re\iew of your Bureau 
recommended the admission of the claim November 8, 1886 ; but this 
recommendation was cancelled under Kule i.5i, it having been alleged, 
upon certain evidence, that claimant had had an illegitimate child sev- 
eral years subsequent to soldier's death. Eule 154, to which reference 
is made, was adopted December 14, 1885, and is as follows: 

In a case where the widow of a colored soldier since the death of her husband was 
shown to have given birth to hco iUegitimate children, one be/ore and one aftar the passage 
of the act of August 7, 1882, the Commissioner Iield that there could be no stronger proof 
of open and notorious adulterous cohabitation than the birth, out of wedlock, of two bas- 
tards. The case is governed by the provisions of the act above referred to, and should be 
rejected. 

The law of forfeiture applic^ablc to widows, to which reference is made 
in Rule 154, is contained in the latter part of section 2 of the act ap- 
proved August 7. 1882, and is expressed in the following terms, viz: 
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"And the open and notorious adulterous cohabitation of a widow who 
is a pensioner shall operate to terminate her pension from the commence- 
ment of such cohabitation.'^ And now the question to be determined 
on this motion for a reconsideration is whether or not the law is appli- 
cable to this claim or claimant 1 



Upon a review of the faets, I find that the late soldier incurred his 
fatal disability under circumstances which placed him in the line of duty, 
and tliat, if he had lived and had become an applicant for pension^ he 
would have occupied a pensionable status before the Department. 

It appears, furthermore, that the chief evidence upon which the for- 
mer decision was based respecting the alleged birth of claimant's ille- 
gitimate child, three or four years after her husband's death, rested upon 
the testimony of Joseph Decker, of Korwich, Ohio, who is represented 
as being known in that community as a drunkard and a <^ busy-body," 
and whose testimony is contradicted by the affidavits of Martha A. 
Mercer and Ann S. Hammond, of Norwich, both of whom state that the 
alleged illegitimate child was bom within less than nine months after the 
soldier's death; while Hon. J. A. Moorehead, of Eix's Mills, Ohio, testi- 
fied that he erased the record of the child's birth from the family bible 
at the mother's request, and that said record was, March 4j 1865^ the sol- 
dier having died June 20^ 1864. 

Bat even if the charge of an illegitimate birth were true^ although 
denial of it is supported by satisfactory evidence, is the case liable to 
the inhibition contained in the second section of the act of August 7, 
1882 ? The language of the section is that ''• the open and notorious 
adnlterops cohabitation of a widow, who is a pensioner^ shall operate to 
terminate her pension from the commencement of such cohabitation." 
The language is explicit and emphatic. It explicitly defines the crime 
ai)on which the forfeiture of pension shall be based, as '^ the open and 
notorious adulterous cohabitation of a widow ; " it applies the penalty 
for the crime thus described to only a "widow who is a pensioner ^^ 
and it emphatically declares that the pension of such a widow shall 
terminate '* from the commencement of such cohabitation." The con- 
ditions of forfeiture thus stated require: (1) That the person shall be 
"a widow;" (2) that the "widow" shall be "a pensioner;" (3) that 
" such" widow shall be guilty of " open and notorious adulterous cohabi- 
tation." 

It is clear, however, that only one of the three conditions thus named 
can be fairly ascribed to the claimant in this case. The claimant is, and, 
since June 20, 1864, has been, "a widow ^'^ but she is not nor has she 
ever been " 2^ pensioner ^^ nor is there any evidence in the accompanying 
papers to show that she was ever guilty of " open and notorious adul- 
terous cohabitation," either prior or subsequent to the pa«sag;e of tlkA 
act pf August 7, 1882. But even conceding, fot atgvmi^w^^ ^fiJ«jfc^\Sa»X 
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claimaut did, shortly after the death of her husband «as aforesaid, give 
birth to a child that was said to have been " born ont of wedlock," yet 
in spite of this. Assistant Secretary Hawkins felt bound to say, in the 
adverse departmental decision of November 12, 1887, that — 

« 

All the testimony taken by the special .examiner showH that claimant was and is a 
woman of exeeUent ekaraeler, and the birth of her illegitimate child was a surprise to all 
and the father of the child has nertr been known to any of her neufhbors and acquaintance*. 
She has lived with her children, taking care of the younger ones, including the illegiti- 
mate. She appears to enjoy the respect of all, having Ix^en long ago forgiven for her m: 
misstep. 

The foregoing statement by Assistant Secretary Hawkins, based upon 
the evidence in the papers, conclusively shows that claimant was 
never guilty of ^'opcn and notorious adulterous cohabitation,'^ even if 
guilty in any degree; and, therefore, the explicit terms of the statute 
do not apply to her. The utm(»st that may be said against her is that 
she was guilty, perhaps, of "one misstep,'' for which she was ** long SLgo 
forgiven." 



Now, let us see whether or not Rule 154 is applicable to the fact5 of 
the case. That rule (already quoted) I reproduce here, as tlefined by 
the Commissi(mer of Pensions when deciding the claim of the widow of 
George Martin (No. 270,571), December 14, 1865, in the following terms: 

In a case where the widow of a colored soldier since the death of her husband was 
shown to have given birth to hco illegitimate children, one before and one after the passage 
of the act of August 7, 1S82, the Commissioner held that there could be no stronger proof 
of open and notorious cohabitation than the birth out of wedloi'k of /iro baatarffs. The 
case is governed by the provisions of the act above referred to, and should be rejected. 

It is obvious that the purport of the foregoing rnle is that, in applying 
section 2 of the act of August 7, 18tS2, having reference to the forfeiture 
of a widow's pension, the Commissioner of Pensions holds that "the 
birth out of wedlock of two bastards" is conclusive evidence of "open 
and notorious adulterous cohalntation." The reasoning of this rule Is 
that the " birth of two bastards," at distinct periods, not only demon- 
strates a prolonged existence of the "adulterous cohabitation," hut 
subjects it to exposure and necessarily renders it " open and notorious^ 
it being usually accompanied by the fact that, while the guilty parties 
live together unlawfully, they hold out the apparent relationship of 
matrimony. 

The aforesaid rule recognizes another fact as still more strongly con- 
firmatory of the existence of "o/?ew and notoriom'''' adulterous cohabita- 
tion," viz: that the birth of one of the two bastards occurred before 
and that of the other " after the passage of the act of August 7, 1882,'' 
from which the inference is easily drawn that the passage of the act 
aforesaid is to be regarded as ample notice to all whom it might specifi- 
cally concern, thereby magnifying the wrong that would be involved 
la a violation of it. But, considering Wua ^v\V^ ^154^ \\v \t^ relation to 
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section 2 of the act of August 7, 1882, and in its bearings upon the 
claimant, it is clear that it is not really applicable to the facts of the 
case. It does not appear that claimant has " given birth to two illegiti- 
mate children, one be/ore and one after the passage" of the aforemen- 
tioned act, and therefore the conditions upon which the rule is based 
do not exist in this case and can not be allowed to govern the adjudi- 
cation of it. In fact, guided by the evidence in these papers, even if 
claimant were, and for years had been, '^a pensioner," as the law re- 
quires, but which she has never been, she could not be subjected to the 
forfeiture provided in section 2 of said act. She can not be so subjected, 
because the evidence necessary to establish " open and notorious adulter- 
aus cohabitation^ is not found in the case. 



The law under which this claim is adjudicated is somewhat akin to a 
penal statute, and as such its terms must be literally enforced. The 
operation of penal laws can not be safely enlarged by interpretation. 
New penalties can not be created by construction, without endangering 
the whole system of statutory punishments. And, therefore, if pro- 
vision be made for the forfeiture of a widow's pension, the conditions of 
the forfeiture can not be applied to a class for which the law was not 
made, but must be restricted to those, alone, of whom its specific condi- 
tions may be truly affirmed. The principle ui)on which this view is 
based was aptly defined by the United States Supreme Court in the 
case of Gummings vs. the State of Missouri (4 Wall., p. 277), wherein 
it was held that, '' under tlie form of creating a qualification or attach- 
ing a conditionj the State can not in effect intiict a punishment for a j;asf 
act which was not punishable at the time it was committed." As here- 
tofore stated, the widow in this case has never had a ])eiision, and, there- 
fore, she had no pension to forfeit under section 2 of the act of August 
7, 1882. She has simply been as now an applicant for pension, and can 
not, therefore, be subjected to the forfeiture provided by law for a person 
who is both '* a widow and a pensioner." She does not in fact belong 
to the clavss of persons for whom the said penalty, if it be so called, was 
prescribed. 

The inquiry here arises, why did Congress provide in section 2 of the 
act of August 7, 1882, that the ''open and notorious adulterous cohabi- 
tation of a widow who is a pensioner shall operate to terminate her 
pension from the commencement of such cohabitation ? " The answer 
to this inquiry is important, not onlj^ because it is necessary to an accu- 
rate understanding of this case, but because the true meaning of said 
section has been frequently perverted in the adjudication of similar 
cases. That answer relates to the very origin and intent of the legal 
provision for pensioning the widows of soUWerH \x\iii Cl\^(\. «t '^w^ ^^ 
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from causes traceiible to the line of duty in the service. An intelligent 
comprehension of the pension system shows that the pension which is 
provided for the widow of a soldier is designed to aid her on account of 
the loss of her husband, and to supply somewhat the lack of his pres- 
ence and help. The i)rovi8ion, in other words, is based upon the assump* 
tion that the widow has been deprive<l of the necessary nieann of support. 
Hence, the law says that, if a widow who is a pensioner shall remarry^ 
the remarriage shall operate to tenninate her pension from the date 
thereof. The forfeiture of pension thus involved is not a penalty for 
remarriagej and yet a casual glance might so construe it. On the con- 
trary, it is simply the legal t<^rmination of a condition — widowhood, and 
as presumed, its accompanying need o/aid, for which pension had been 
provided — provided, to last so long, and so long, only, as the condition 
itself remains. And now, applying this principle to the condition of 
" a widow who is a pensioner,'^ and who is guilty of " open and notorious 
adulterous cohabitation," it is perceived that the law further says that, 
upon the disclosure of such a condition, it ^^ shall operate to terminate her 
pension from the commencement of such cohabitation.'' Following the 
line of thought heretofore developed, I assume that the forfeiture of 
pension upon proof of this latter condition is not merely a penalty to 
be inflicted by this Department for " open and notorious adulterous 
cohabitation," although it may so appear; tlie Department does not 
assume to impose s. penalty ; tlie infliction of s, penalty for the aforesaid 
crime must be left to tlie courts. But the forfeiture of the widow's pen- 
sion, in the case of the above-described " adulterous cohabitation," is 
based upon the assumption that the widow has voluntarily, openly, and 
notoriously substituted a paramour for her deceased htisband and is sup- 
ported by him, accordingly — thereby putting an end to her pensionable 
status. While, therefore, the forfeiture in question is somewhat akin to 
a penalty, it is, in truth, only a legal recognition of the fact that, to all 
proper intents and purposes, the widow's pensionable condition has 
legally ceased. This interpretation of the law preserves intact the funda- 
mental principle on which the pension system rests, and at the same 
time relieves the Department of the appearance of iudicting, trying, 
and punishing either n pensioner, or a claimant for pension, for an immor- 
ality, or for a crime of which it has no jurisdiction, and which the courts 
alone can properly punish in pursuance of law. 



I am satisfied that the claimant in this case is not included in the 
class of persons named in section 2 of the act of August 7, 1882, nor is 
she subject to the terms of Rule 154. She having established her claim 
to pension upon the grounds required by the general law applicable to 
widows seeking pension, I overrule the adverse departmental decision 
of November 12, 1887, and direct that her name be put on the pension 
roll in pursuance of the rules and regulations of your Bureau. This 
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decisioD, in so far as the claim may be effected, if at all, by the act of 
August 7, 1882, is in harmony with the rule laid down by the Depart- 
ment August 23, 1884j in the case of Parker, Elsie A. (Certificate No. 
180,081), wherein the Secretary held that, "in the view of the Depart- 
ment, the provision of the act of August 7, 1882, above referred to, /ww 
no effect to deprive a widow of her pension if the adulterous cohabitJi- 
tion ceased be/ore the passage of the act." 



INSAXITY-nEUATING AXD INCREASE. 

Charles D. Welch, guardian of George Welch. 

1. The Department holds that the "regular personal aid and attendance '' contemplated 

by the act of June 18, 1874, is the same as that which is required by one who is con- 
fined in an asylum and whose mental derangement is such as to make ''personal aid 
and attendance" necessary. 

2. It is immaterial whether an insane claimant for pension be rich or poor, whether he has 

others dependent upon him or only himself to maintain, whether he be au inmate of 
nn asylum, supported at public expense, or maintained out of his own estate — none of 
these circumstances can affect either his title to pension or the rate of pension he 
should be allowed. 

Assistant Secretai-y Bussey to the Canimissioner of Pensions, July 11^ 1889, 

Herewith are returned the papers which accompanied your report of 
April 16, 1889, upon the appeal of Charles D. Welch, guardian of George 
Welch, insane, late private, Company H, Fifth Khode Island Heavy 
Artillery, from the a<5tion of your Bureau in fixing the rate of pension 
to be paid said insane soldier. 

The above-named insane soldier was originally pensioned, March 28, 
1885, for chronic diarrhea and malarial poisoning, at the rate of $2 per 
month, commencing June 27, 1865 (the date of discharge), and termina- 
ting April 7, 1882, the disability having ceased upon said latter date. 
Insanity was not admitted at that time by the Medical Referee as a 
result of the pensioned diseases of Army origin. The soldier was sub- 
sequently restored to the rolls, December 6, 1888, on account of the same 
diseases for which originally pensioned, and for resulting insanity; and 
a reissue was made to correct disability and rate at $8 per month from 
discharge to December 19, 1882, and at $24 per month thereafter. 

In reply to inquiries with regard to the rating above given, the appel- 
lant was informed by the Bureau of Pensions, January 24, 1889, that 
/* appellant can not be allowed a rating higher than $24 per month, 
because it is shown that the disability for manual labor does not exceed 
that which woidd be equivalent to the loss of a hand or a foot. He 
is not entitled to $50 per month as he is not helpless, and, although in 
constant need of restraint, he does not require the regular personal 
aid and attendance of another person, within. t\\^ T[v^m\w?» ^1 >3v\^\^^T 
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From tliis constniction of the law and tlie aforesaid action fixing the 
rate of the soldiei's pension from discharge, this ai>peal was taken 
March 21, IStSO, contending that the soldier was entitled to receive for 
a i)ortion of said time the rates provided by hiw for a disability totally 
incapacntating him for the performance of any mannal labor, and the 
rat« provided for total helplessness, requiring the regular aid and attend- 
ance of another person, for the remaining portion of said time and there- 
after; and ^^it is reasonable to assume that no condition of helplessness 
is of so lamentable a chara<*ter as insanity^ the condition in this case.^ 

The evidence on file in this claim relative to the physical and mental 
condition of said soldier from the date of his discharge down to the 
date of the action of your IJureau, aforesaid, is not only voliuninoos but 
nnusually clear and satisfactory. It consists of the affidavits of numer- 
ous friends, neighbors, and relatives, physicians who treated the soldier 
from tinje to time, and the statements and certificates of the superin- 
tendents of the several asvlums for the insane in which the soldier has 
been continuously an inmate since November, 1877. A very distinct 
and definite conception of the condition of the soldier from time to time 
since his return from the Army, and of the progress of his disability, can 
be obtained from said testimony, all of w^hich appears to have been 
given by witnesses of good character and with exceptionably favorable 
opportunities for observation and information on the subject, and it is 
wholly unimpeached or contradicted in any manner. 

Said t<»stimoiiy is too voluminous to be set forth here in detail, but its 
substance may be briefly stat<»d as follows : 

The soldier returncHl home after discharge afflicted with severe chronic 
diarrhea and malarial jmisoning, or chills and fever of a malignant type, 
attended with violent and long-continued hemorrhages from the nose, of 
a dangerous character, and with slight abberration of mind. The«e con- 
ditions continued to exist for some years w ith improved physical health, 
but gradual and decided increase of mental derangement until 1867, 
when the soldier went West to the Territory of Montana for his health, 
where he remained until 1877. It is shown that, during the time be 
resided in the western territories, he recovered his physical health ; but 
his mental condition grew steadily worse so as to seriously interfere 
with his capacity to earn a livelihood and prevent his engaging in 
business or obtaining employment for any length of time at ordinary 
labor. About a year or more prior to his returning home^, he left Mon- 
tana, and very nearly all trace of him is lost during said perio<l, but 
there is evidence showing that he was in California during a portion of 
said time, and some facts are proven tending to show that his insanity 
had developed to such an extent while there as to require the confine- 
ment of him in the Asylum for the Insane at Stockton, in said State. 
However this may be, it is certain that he returned to his home in 1877 
physically sound, but with his mind very seriously deranged, and that 
within a short j^eriod after his vetuiu l\e became^ xvol&utly insane and 
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the victim of demeutia, to such an extent as to require his confinement 
in the Asylum for the Insane at Concord, N. 11. ^ to which he was 
admitted Kovember 27, 1877. He remained an inmate of said institu- 
tion until June IG, 18S0, when ]ie was discharged, *^not improved," and 
was sent to tlie Maine Insane Hospital at Augusta, Me., where he 
was admitted June, 1880, and remained until May, 1881, his case being 
there regarded as ^' chronic and incurable." From the last-named insti- 
tution he was transferred to the StJite Asylum for the Insane at Morris- 
town, N. J., where he was admitted May 18, 1881, and remained until 
December 19, 1882, when he was transferred to the Government Hospital 
for the Insane in this city, of which institution he is at i)resent an inmate. 
The statements and certificates of the superintendents of the above- 
named institutions, in which tha soklier was confined, show that his 
mental disease was progressive in character. During the period of his 
confinement in tlie insane asylums of New Hampshire, Maine, and Xew 
Jersey, his insanity was at first of a mild and harndess type with some 
Incid intervals of uncertain duration, but such as to require the restraint 
and treatment of him in an asylum, rendering it unsafe for him to be 
I>ermitted to go at large without constant supervision, and wholly inca- 
pacitating him for the peiformance ot any manual labor. He labored 
under fixed delusions nearly all the time which prevented his employing 
himself steadily at anything. His mental condition grew gradually- 
worse, until his admission to the Government Hospital for the Insane 
in this city, December 10, 1882, since which date the sui)erintendent of 
said institution certifies he has been suffering with "chronic mania" 
followed by dementia, without lucid intervals, with no improvement in 
his condition .and none likely to occur. He further states that he 
requires the regular aid and attendance of another person. 



The insanity of the soldier having been accepted as a result of his 
Army service, it simply remains to consider the justness and adequacy 
of the rates of pension gianted him for the disability resulting there- 
from since discharge, as requested in this appeal. The essential facts 
in the case, as above set forth, do not appear to have been disputed, 
and w-ere accepted as true in your Bureau at the time of the action com- 
idained of; but the rates then given ai)pear to have been arbitrarily 
iixed without reference thereto, under Kuling No. 225 of the then Com- 
missioner of Pensions. 

It is asserted by the Commissioner in said ruling, although no reasons 
are adduced to sustain such a position — nor is it thought any could be — 
that the regular aid and attendance required by one who is confined in 
an asylum as a lunatic '' is not the * regular personal aid and attend- 
ance' contemi)lated by the statute." It is further intimated therein 
that the ratings to be given under the pension laws are to be '^ measured 
primarily by the extent of the physical iuabVlity ioT \Xi^ ^^xiortwv^w^^ <^\ 
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manual labor." A^aiu, it is held therein that the extraneous circuia- 
stauces and etinditions surrounding the pi^nsioner are to be taken into 
at'count in iixin^^ the rate of his pension — thus, if he has no famQj or 
otlier persons depending upon him, and is being maintained and cared 
for in the Government Hospital for the Insane, at the public cost, he 
would not be entitled to the hi^h rate of pension provided by law for 
those who are totally and permanently helpless, requiring the regidar 
aid and attendance of another person, on the principle that the money 
thus obtained would not go to his personal benefit during his life, nor 
be necessary for his personal comfort and support, but would eventually 
inure to others, an<l that, unless the guardian of the insane x>en8ioner 
w^as engaged in personally attending and waiting upon him, he could 
not establish a claim to pension on behalf of his ward at the high rate 
provi<led by law for those in the condition above mentioned. 

Such, in brief, is the position maintained and the views expressed in 
said Ruling No. 225. It is directly applicable to this claim, and the rates 
of pension granted this insane pensioner were fixed in strict accord- 
ance therewith. 

From said niling, and the views expressed therein, the Department 
feels compelled to enter its dissent and disapproval. 

In the first plijee there is absolutely no basis whatever for the asser- 
tion that the "regular personal aid and attendance,^ contemplated by the 
statute, is not the regular personal aid and attendance which is required 
by one w ho is confined in an insane asylum, and whose mental derange- 
ment is such as to make such '* personal aid and attendance" necessary. 
Of course there are degrees of severity in mental, as in physical, affec- 
tions and diseases; and whether a person will come within the provis- 
ions of the law entitling him to pension for a mental disability resulting 
in total and permanent helplessness requiring the regular personal aid 
and attendance of another person, or totally incapacitating him for the 
performance of any manual labor, or any other degree of disability pro- 
vided for in the law, must depend upon the facts in each case just as in 
the case of a physical disability. The Department is of the opinion 
that it requires no argument to prove that one whose reason is totally 
dethroned, whose mind is filled with insane delusions, who is incapable 
of any fixed purpose, and who lives in a world peopled with the dis- 
turbed images of .his diseased imagination, unable to care for himself, 
and requiring constant care and watchfulness to prevent him firom 
destroying or injuring himself or others, presents the most lamentable 
and pitiable spectacle of '^ total and permanent helplessness, requiring 
the regular personal aid and attendance of another person'' to which 
humanity is heir. 

The other position maintained by said ruling — that the extraneous 
circumstances and conditions surrounding the insane pensioner are to 
be taken into consideration in fixing the rate of his pension — is equally 
untenabJo am] wholly unwarranted by law. "SelOieT the Department 
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nor the Commissioner of Pensions has any jurisdiction to affix condi- 
tions or prerequisites to a grant of pension, except such as arc pre- 
scril>ed by the law. 

The law provides a certain rate of pension for a ^Usability which inca- 
pacitate8 for the performance of manual labor, and another and higher 
rate for a disability resulting in tot^l and permanent helplessness re- 
quiring the regular personal aid and attendance of another person. In 
order to obtain such rates of pension, it is simply necessary for the 
applicant to show that the disability claimed was the result of his mili- 
tary service, was incurred in the line of duty, and that it exists to the 
ertent, or is of the severity, required. Having shown this, he is entitled 
to the rate of pension i)rovided by law for the degree of disability estab- 
lished, irrespective of the circumstances and conditions of life by which 
he may be surrounded. It is immaterial whether he be rich or poor, 
whether he has others dependent upon him for support, or has only him- 
self to maintain, whether the pension granted is necessary for his sup- 
port or not, and, if he be a lunatic, whether he be an inmate of an insane 
asylum, supported at the public expense, or maintained and cared for 
out of his own estate and by his own friends and relatives — none of 
these circumstances can affect his right to pension or to the rate of pen- 
sion to which he may be entitled under the law, and they should never 
be considered or taken into account in adjudicating such questions. 



The foregoing being the views of the Department ui)on the ruling 
under which the rates of pension allowed this soldier were arbitrarily 
fixed, it is necessary to determine what would be an adequate rating 
from discharge in accordance with the degree of disability resulting 
from his insanity, as shown by the testimony hereinbefore set forth. 

It is very evident that the rate of $8 per month allowed the i)ensioner 
from discharge to December 19, 1882, is about what the evidence as to 
the extent of his disability would justify up to the date of his admission 
to the INew Hampshire Asylum for the Insane on November 27, 1877. 
P^rom and after that time, and up to the date of the certificate of med- 
ical examination of claimant by Dr. Godding, superintendent of the 
Government Hospital for the Insane in this city, July 28, 1888, it is 
equally as clear that his disability was such as to totally incapacitate 
him for the performance of any manual labor, the pensioner being con- 
tinuously an inmate of different insane asylums during the whole of 
said period, and to entitle him to the rate of pension provided by law 
for such degree of disability. From said last-named date, July 28, 1888, 
it first appears from the certificate of Dr. Godding, superintendent of 
the Government Hospital for the Insane, that the pensioner's mental 
condition had resulted in rendering him totally and permanently help- 
less, requiring the regular i)ersoniil aid and attendance of anotlier 
person. He is, therefore, eiitilled from and after said date to the rate of 
pension provided by the act of June 18, 1874, fot «v\v!\\ iV\^^\S\\?s* 
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For tlie foregoing reasons, this appeal is sustained. The -action of 
your Bureau in fixing the rates of this sohlier's pension is, therefore, 
reversed, and you are hereby directed to grant the appellant a reissue 
of his certificate, to correct the rating of the soldier's i>cnsion from dis- 
charge, and to grant him the rate of pension to which lie is entitled in 
accordance witli the views herein expressed. 



L.EOAX. TERMINATION OF PENSION-KKSTOUATION. 

Patrick Welch, alias Patrick Connally. 

1. By the term *Megally terminated," the utatute doen not mean that the pensioner was 

not entitled to a pension, but presumes that the pensioner has dicnl, or has remarried, 
or has recovered from his disability, or otiierwise, as a reason for striking his name 
from the list of pensioners after a non-claim for three years. 

2. No money in the way of pension can be paid to any person whose name has been drop- 

ed from the roll. A person who has been granted a pension, but whose right to 
receive it has terminated, is entitled to nothing more until that right be revived; and 
the termination of the right to receive deprives a claimant of arrears^ as well as of 
future pension, until said right be re-cslablished upon certain conditions of proof. 

Assistant Secretary Bussey to the Commissioner of Pensions^ July llj 1689, 

I have considered the appeal of C. D. Penneliaker, of this city, from 
your decision in tlie matter of the claim of Patrick Welch, alias Con- 
nally, late private marine, U. S. ^avy (Certificate Xo. 2,105), for restora- 
tion of pension. 

This case was before the Department on the lOth of January, 18S9, 
and the present api)eid is from your construction of the decision ren- 
dered at that date. 

The nuiterial facts in the case are as follows: Welch was, by Certifi- 
cate Ko. 2,105, dated February 8, 18(>4, g:ranted a pension at the rate of 
$4 j)er month, beginning tlanuary 28, 1S04, on account of albuminuria, 
resulting from intermittent fever. No payment of pension was ever 
made under said certificate, and his name was dropped from the pen- 
sion roll, March 4, 1867, under the provisions of section 4719 R. S., by 
reason of his failure to claim the pension for three years. He filed an 
application for restoration, August 18, 1886, which was rejected because 
he was unable to furnish medical evidence of the continuance of his 
disability, as required by law. An appeal was taken to the Depart- 
ment, and the appellant now contends that, under the decision then 
rendered (which affirmed the rejection of the claim for restoration), the 
said Welch is clearly entitled to $4 per month from January 28, 1864, 
to March 4, 1867. The language which, in his view, concedes title to 
such pension is not quoted, but it is supposed that he must have refer- 
ence to the following, viz: 

By the term tliat* tlie ])en8ion hiis "legally terminated," the statute does not mean that 
the pensioner was not cntilkd to a pension. The statute adopts a presumption that the 
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pensioner has died, or has remarried, or has recovered frc4n his disability, or otherwise, 
OS a reason for striking his name from the list of pensioners after a non-claim of the pen- 
sion for three years from the time it became due. The statute, therefore, assumes that the 
pension was rightfully granted and might have been drawn; and the ''legal termination" 
imports ez vi termnif not a retroactive effect, invalidating the pension, but a termination of 
the right to receive it, by reason of the non-claim, and a termination of the right to have 
the name remain on the list of pensioners. * * * The phrase ''legally terminated" 
should not receive a construction that will carry it backward to the original grant of the 
pension. 

In my opinion the deduction drawn by the appellant from this argu- 
ment is not warranted by the langua<;e itself, and is not well founded 
*ds a proposition of law. The words above quoted are strictly and liter- 
ally true. There is no presumption that the pensioner was not entitled 
to a pension at the time his claim was alloicefi. On the contrary, the 
presumption is that he teas entitled and that the pension was rightfully 
granted. It is, also, true that he might have drawn it at any time 
within the three years. Likewise is it true that, by reason of the non- 
claim for three years, there has been a termination of the right to receive 
ity and a t'Crmination of the right to have his name remain on the list of 
X>en8ioners. 

The decision clearly recognizes that no money, in thi) way of pension, 
can be paid to any person whose name has been droi)ped from the pen- 
sion roll; and that a pers(m who has been granted a ])ension, but whose 
right to receive it has terminated, is entitled to uotliing more until that 
right is revived. In other words, the termination of the right to receive 
his pension deprives a claimant of arrears of pension, as well as o^ future 
pension. The rule, thus stilted, may seem to be technical, but it is 
founded upon substantial reasons. ♦ 

Aside from any statutory provisions, there is a general presumption, 
derived from human experience, that every man claims that to whicli 
be is justly entitled. Springing from this, and equally in accord with 
experience, is a growing presumption, commencing with the first laclies 
and increasing in force with each succeeding one, that a pensioner, wiio 
does not demand 'liis pension wiien it becomes due, is not entitletl to it. 
The law simply fixes the period within which such x)resumption becomes 
so strong as to justify the summary dropping of his name from the list 
of pensioners, subject to restoration upon certain conditions. The pre- 
samption in the case under consideration is not, therefore, that the 
pensioner's disability continued until the expiration of the three years 
and then ceased^ but that it ceased before ih^ first payment became due. 

That this is a reasonable and proper construction of the law will more 
•clearly appear, if we take the case of a pensioned widow who has not 
claimed her pension for three years. The legal presumption in this case 
would be that she had either died or remarried. Suppose she subse- 
quently appears and demands the aciTued pension to the date when her 
name was dropped from the roll, will it be contended that the presump- 
tion of remarriage did not arise until the expiration oUVvxvi^^'^vxx^iwsvck 
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the time her claim was allowed, and that she should be paid peusion for 
the whole of that period, without further iuquiry on the part of the Bureau 
of Pensions? Clearly not. The biu-den of proof would be upon her to 
show that she had not remarried within said period, or, if she had, to 
prove the date, to the end that her name might be restored to the roll 
and her right to receive a pension, for a time, thus revived. 

The rule applies in the case of an invalid pensioner. He must rebut 
the presiunption upon which his name was dropped from the list of pen- 
sioners and must have the name restored; and the law prescribes the 
kind of evidence upon w hich this may be done. 

Patrick Welch cannot furnish such evidence, and the pension is 
therefore properly withheld. 

APPLICATION DECL.VRATION. 

Charles C. Wilson. 

1. Tlie words ^'application" and "declaration/' nrhere they occur withoat qualificatioo 

in the statutes, mean one and tlie same thing. An application for pension is a declara- 
tion setting forth the grounds upon which pension is claimed. 

2. The law defines the kind of declaration that may be accepted as an application, viz: a 

declaration made as prescribed in section 4714, is an application within the meaning 
of section 4709. 

3. A declaration must be made under oath before some officer authorized to administer 

oaths for that purpose. A paper not sworn to is not a legal declaration, and, henoe^ 
not an application. 

Assistant Secretary Bussey to the Commissioner of PensionSj July 13y 1S89, 

Herewith. are returned the papers accompanying your report upon 
the appeal of Charles C. Wilson, late private. Company C, Thirteenth 
Illinois Infantry (Certificate No, 408,596), from the action ot your 
Bureau in regard to his claim for arrears of pension. 

The appellant alleges that, on the 7th day of April, 1877, he made 
and executed, before the county clerk of Rock Island bounty, Illinois, a 
declaration for pension, and left the same with his attorney to be filed 
in the Bureau of Pensions; that he supposed it had been so filed until 
the first part of the year 1880, when he received information that it was 
not on file; that on or about the 20th of March, 1880, he filed in the 
Bureau of Pensions a copy of the aforesaid declaration; that he was 
then requested to file another declaration, which he did, and it was 
numbered 353,075; and that afterwards, at the request of his attorney, 
he forwarded another declaration which w^as filed in the Bureau of Pen-' 
sioils, July 27, 1883, and received the same number. 

The pensioner's claim was allowed in September, 1888, the pension 
commencing July 27, 188.3. 

The contention of the ax)peal is that the pension should have com^ 
menced at the date of his discharge, / 
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That the appellant executed a declaration in 1877 and left the same 
with his attorney is not in evidence, but may be admitted. It is a fact 
that has no bearing upon the question at issue, which is whether an 
application for pension was filed with the Commissioner of Pensions 
prior to July Ij 1880. The appellant admits that he was notified early 
in 1880, several months before the limitation expired, that he had no 
application on file. His business then was to put one on file. Instead 
of making a new declaration, he forwarded to the Bureau of Pensions 
what purported to be a copy of the one alleged to have been made in 1877. 
He says he was then requested to file another declaration, and did file 
one, prior to July 27, 1883. The records of the Bureau of Pensions do 
not show that any such paper was received, but, as it is not alleged to 
have been filed in time to give title to arrears, it need not enter into tbe 
present discussion. 

Owing to insufficient scrutiny, the "copy'' filed March 20, 1880, appears 
to have been accepted by your Bureau and receipted for as a declara- 
tion, and the error was not detected until January 23, 1882, when a 
proper declaration was called for. The whole case, then, so far as this 
appeal is concerned, turns upon the question whether the paper filed 
March 20, 1880, purporting to be a copy of a declaration made in 1877, 
can be considered an "application" for pension within the meaning of 
the act of March 3, 1879. What constitutes a legal "application"! 

I think a careful reading of the laws relating to pensions will convince 
any one that the words "application" and "declaration," where they 
occur without qualification in the statutes, mean one and the same 
thing. An application for pension is a declaration setting forth the 
grounds upon which such pension is claimed. Without undertaking to 
make an exhaustive citation of passages in support of this proposition, 
it is sufficient to refer to sections 4709 and 4714, Revised Statutes. Sec- 
tion 4709 (repeiiled by the act of March 3, 1879), provided that pensions 
therein designated should commence from the death or the discharge of 
the person on whose account the claim was granted, or from the termina- 
tion of the right of the party having prior title to such pension, provided 
the "application" for such pension was filed with the Commissioner of 
Pensions within five years after the right thereto had accrued; while 
section 4714 says that any "declaration" made before an officer duly 
authorized to administer oaths for general purposes shall be accepted 
to exempt the claim from the limitation, as to the date of filing, pre- 
scribed in section 4709. 

The law here defines the kind of declaration that may be accepted as 
an application. That is to say, a declaration made as prescribed in sec- 
tion 4714 is an application within the meaning of section 4709. The 
words are used synonymously and so tbey are in the pension laws gener- 
ally. When Congress, in the act of March 3, 1879, established a limita- 
tion similar to that fixed by section 4709, there can be uo do\>fe\» \\^»^ ^ 
23044— ror, 3 9 
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was intended to use the word ^^application" in the same sense in which 
it was used in that section. 

In the case of Amos Burton (claim No. 340,004), which was before the 
Department on apx)eal in 1882, the Attorney General held that the act 
of March 3, 1879, was intended by Congress to he substituted for the 
law as formerly expressed in section 4709 R. S., and that the proviso of 
section 4714, referring to that section, was equally applicable to Uie 
aforesaid act. That is to say, a <' declaration" made before an officef 
duly authorized to administer oaths for general purposes is such an 
'^ application" as will exempt a claim from the limitation as to the date 
of Aling imposed by the act of March 3, 1879. Accepting it, then, as 
settled, that an application must be a declaration, the decision of the 
issue raised in this case is greatly simplified. 



The law is explicit as to the manner in which declarations for pension 
shall be made; and, while the general rule is relaxed to meet certain 
cases in which it might work hardship, there is one condition that ap- 
plies to all, and that is that a declaration must be made under oaikj before 
some officer authorized to administer oaths for that purpose. A paper not 
sworn to is not a legal declaration, and, hence, not an application. The 
rule was stated by Secretary Teller, in July, 1882, as follows : 

As the proviflo to section 4714 R. S., a&thorizes the acceptance of a declaration* taken as 
therein set forth ( before an officer authorized to administer oaths for general purposes^ to 
exempt a claim from the limitation as to the date of filing, fixed by the act of March 3^ 
1879, it follows that it operates to prohibit the acceptance for the purpose stated, of an ap- 
plication not executed before an officer so authorized, or not executed (as in this case) 
before any officer whatever. 

The above-quoted opinion is hereby distinctly reaffirmed and will gov- 
ern your practice in all similar cases arising in the future, any opinion 
or decision to the contr«ary, rendered in any case since July, 1882, not- 
w^ithstanding. 

Your action in this case was correct. 



I do not overlook the point urged, that, if the appellant had been 
promptly advised that a copy of a declaration was not a declaration, he 
would have had ample time in which to file ouo before the limitation ex- 
pired; but I recognize, also, the fact that, with the vast multitude of 
claims then pouring in upon the Bureau of Pensions, prompt action in 
that respect was a matter of impossibility with the clerical force availa- 
ble; and, if there had been no laches on the pjirt of the Bureau, it can 

• 

not be assumed that the appellant would have filed an application within 
the short period left to him — particularly, in view of the course he is 
alleged to have pursued with the declaration prepared in 1877. It ap 
pears to have taken him about a year and a half to get a formal appIV 
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cation on file after your notification to Lim in January, 1882. Moreover, 
every applicant is presumed to know the law. Otherwise, the law could 
never be enforced. 



LINE OF DUTY— CREDIBIL.ITY OP EVTDENCE. 

Alfred r. Eemick. 

1. The Department holds that, where an accident happens to a soldier in the use of some 

weapon not appropriate to the arm of service to which he belongs, and that is 
prohibited by some express order, or by an Army regulation, lie can have no pensiona- 
ble MlatM for the consequent disability ; but there is no such stringency in the rule as 
not to allow excqUional conditions. 

2. It is an established rule of evidence, that the testimony of any number of witnesses who 

are not shown to have been in a position to gain personal knowledge of the facts can- 
not be accepted to outweigh and overcome the testimony of even a single credible and 
reliable witness who is shown to have occupied such a position. 

Assistant Secretary Bussey to the Commissioner of Pensions, July 20, 1889. 

Herewith are returned the papers which accompanied your report of 
April 17, 1889, upon the appeal taken from the action of your Bureau 
in rejecting the claim of Alfred P. Kemick, late of Company E, Second 
Massachusetts Volunteers, together with an abstract of the material 
evidence in the case, which your report has omitted. 

It appears that soldier originally enlisted May 25, 1861, to serv^e three 
years, and was mustered out with a detachment at Chattanooga, Tenn., 
to date May 28, 1864, evidently by reason of expiration of term. It 
further appears from regimental returns for July, 1862, that claimant 
had been detailed on extra duty (daily) as a wagoner, and that the 
station of claimant's company and regiment in May, 1862, was in the 
vicinity of Winchester, Va., where they were in action with the enemy 
about that time, and that his regiment was in another action at Cedar 
Mountain, Md., on i\\G 9th of August, 1862. It also appears that claim- 
ant re-enlisted, February 11, 1865, for one year, in Company A, First 
Battery, Massachusetts Heavy Artillery, from which he was discharged, 
October 20, 1865. 

The records of the War Department furnish no evidence of the incur- 
rence of any wound, injury, or other disability, nor of medical treatment 
for same in either service, except that, in the first service, claimant was 
treated at different times in March, 1864, for some sickness, the nature 
of which is not stated. 

The Surgeon General, U. S. A., reports that the regimental hospital 
records of Company E, Second Massachusetts Volunteers, are not on 
file in his office. 

On the 3d of December, 1881, the claimant filed au oxV^psifflX ^<^«^3w^- 
tioD^ in wbicb be alleges for pensionable cau^e ti^vA>, ^^ w»t\^ Vvx^^ ^xwssox^x 
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of 1862, while at Front Boyal, Ya., in the act of crossing a ford, he was 
wounded in right foot by a musket ball, for which (wound) he was 
treated in the field hospital.'^ He further alleges that he is a laborer by 
occupation, and that, on account of the condition of his foot, resulting' 
from said wound, he is partially incapacitated for making a living for 
himself and family. 

After having been specially investigated by spec^ial examiners of your 
Bureau, this claim was rejected February 4, 1889, upon the following 
grounds: 

As there is no record, and as it appears from claimant's own statements that the alleged 
disability (a wound of the foot) was not received, if received at all, in the serrioe^ and in 
his line of service (line of duty is probably meant), as a soldier, as it was from the aoadenlal 
discharge of a pistol in his own hundSj a weapon not appertaining to the arm of service to 
which he belonged, nor shown to have been furnished him for special occasion; and fcr 
further reason that, though it were admitted that claimant was wounded at the time and 
place alleged, not a single witness has been found, after special examination, who has per- 
sonal knowledge of the circumstances of the woimding, while the concurrent testimony of 
the witnesses deemed reliable and most likely to have known of such a casualty, had it 
happened, tends to show that no such wound was received in the service. 

From this adverse action of yonr Bureau, the appeal is taken, the 
claimant insisting that he was in the line of duty when he incurred his 
wound of foot, and that the evidence he has furnished is sufficient in 
law to establish his claim. 



The grounds set forth for the rejection of this claim naturally and 
logically divide into two propositions, viz: 

1, That the proof is insufiicieiit to show that claimant incurred the 
alleged wound of foot at all, in the service. 

2. That, admitting the wound was incurred as alleged, the claimant 
was not in line of duty at the time the accident happened. 

IJut, neither of these x)ropositions is tenable. Taking up the postu- 
lates in an inverse order, it is to be remarked that there is nothing in 
the record, nor other evidence in the case, which shows, or tends to show, 
in the remotest manner, that the circumstances in which claimant was 
placed when he received the wound were such as to destroy his lawful 
status for line of duty; and, that, if ho is not to be regarded as in line of 
duty at the time of wounding, this conclusion must result as a matter of 
construction and not as a matter of proof. There is a rule, well estsib- 
Hshed in the adjudicat(*d cases of the Department^ that, where an acci- 
dent hapi)ens to a soldier in the use of some weapon not appropriate to 
the arm of service to which lie belongs — that is prohibited by some ex- 
jiress order, or by an Army regulation — he can have no pensionable 
status for any consequent injury and disability. But, like all general 
rules either in physics or in morals, there is no such stringency in the said 
rule as will compel the application of it to exceptional conditions. 
Though euHsted in tlje infantry brawli of t\\^ ^ei^Ni^ji^^ud receiving his 
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military status from the rolls of the company to which he belonged, yet, 
at the time of the alleged shooting, tslaimant was not, strictly speaking, 
in the infantry service as a matter of /acf, he having been detailed as the 
driver of a tcagon attached to tlie Commissary Department^ in which 
capacity there could be no reason for the strict application of the afore- 
mentioned rule. On the contrary, when all the circumstances of the 
situation are considered — the pursuit of the victorious enemy, and the 
demoralization of a retreat — it was obviously a wise precaution, and 
eminently proper, for the driver of a provision train to be armed with 
pistols^ or with other convenient weapons, in order to be ready to co- 
operate, at any moment, with the guards attached to the train, in 
defending against any attack that might be made either upon it or 
upon themselves. And in this view, it is not material whether there 
was an exi»ress order from the Quartermaster to arm, or whether he 
furnished the cavalry revolvers, as claimant alleges, or whether the 
drivers procured them themselves, provided, in doing so, they did not 
commit any act in violation of military discipline, nor of any express 
order from their superior officers. And, in tlie absence of anything 
showing this to be so, the presumption is conclusive— amounting to legal 
proof — that the claimant was in the possession of his revolver for a 
legitimate purpose^ and not in violation of any regulation, rule, or order, 
which would forfeit his status for pensionable purjioses. 



Touching the next proposition, that the proof of service origin of 
wound is not sufficient — it is to be premised that the principle has been 
well established in the Bureau of Pensions, and affirmed by the Depart- 
ment, that, T\here a soldier was sound at enlistment, and was suflering 
li'om a disability at and after discharge, only slight evidence is required 
to e^stablish service origin of the Ciiuse of such disability. The evidence 
showing that claimant was free from any disability prior to, and at the 
date of his original enlistment, and that he did suff'er from some injury^ 
or wound, of his right foot, or ankle, in the service, which continued 
after discharge, is not only satisfactory, but overwhelming. 

The claimant, whose standing among his neighbors is of the highest 
character, and whose reputation for truthfulness, the special examiner 
says, is "unimpeachable,^' has told a straightforward and consistent 
story in regard to the origin of his wound; and nothing appears from 
his conduct in the case to discredit his testimony. It is said in your 
rei)ort that his "statements and allegations are contradictory,'' and "not 
in harmony with the records of the War Department;" but a careful 
analysis of these statements shows that any discrepancy he has made is 
more superficial than substantial, and that the record, so far as it goeSy 
strictly agrees with his statements; for it is shown that he was detailed, 
at the time and place as "wagoner," as he has alleged, and that his 
regiment and company were stationed about \?Yiex^ \ife %!»;^^\kA nr^a 
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when he received his injury. It Is true, claimant states in his declara- 
tion that he was woundeil by a "musket ball" while crossing a ford; 
and in his deposition, he says the wound was from a cavalry revolver and 
received after crossing the ford; but, if the material fact is shown, tbat 
he incurred a wound of foot in the service, it is wholly unimportant 
whether it happened tchile crossing or after getting over the foni, or 
whether the missile w^hich did the injury was properly described or not 
It is true, the records of claimant's service furnish no evidence of wound- 
ing or of treatment therefor, in service; but, in the absence of Bncli 
records, it does not follow that the claim is to be rejected. Secondary 
or next-best obtainable evidence, in such cases, is always admissible. 
The assistant sui-geon ( Dr. Stone), upon whom claimant has evidently 
relied, and apparently with reason, to show treatment in service for bis 
wounded foot, disclaims, in his deposition before the special examiner, 
all knowledge of the matter, saying he never treated him in ser>ice 
and never heard, there, that he received any wound; but the many con- 
tradictory statements of this witness (Stone), and his general conduct in 
the case, put him in such doubtful attitude that his testimony can hardly 
be accepted as conclusively adverse to the claim* If, as he says, he gave 
his first affidavit upon the statements of the claimant himself, it shoe's 
such confidence in the integrity of claimant, whom he knew, as would 
materially strengthen claimant's testimony If he furnished that aflS- 
davit without such confidence, and without any personal knowl^ge of 
the matters to which he testified, the fact shows such a reckless disre- 
gard of the solemnities of an oath as must destroy his testimony alto- 
gether. It is, perhaps only charitable to conclude in regard to tbifl 
surgeon's ( Stone ) testimony, that, when he wrote his letter in reply to an 
inquiry of your Bureau for his recollection about the case in the service, 
in which he stated that his affidavit had been made partly from the state- 
ments of claimant, to refresh his memory, and partly from his own recol- 
lection of the facts, he told the simple truth about the matter. He was 
then free from the importunities of the claimant on the one hand, and 
unexposed on the other, to the contagious enthusiasm of special exam- 
iners, who sometimes unconsciously communicate- to the minds of un- 
biased persons something of their own zeal to protect the GrovernmeDt 
against fraudulent claimants. It is very evident that the claimant has 
told the truth about this treatment either by Dr. Stone, or by Dr. Leland, 
the surgeon of the regiment, because the medical examination, 80 late as 
1883, shows that the operation on the footy by which it was relieved of 
tbe ball, had actually been performed, and could have been performed 
by only some physician or surgeon. 

Captain Quincy, whose death has prevented the cross-examination of 
him, has an affidavit and a letter on file which show, that, while he did 
not witness the accident, he saic the claimant in hospital, afterwards. 

Samuel A. Mather (comrade) testifies that he was sergeant of ike 
(nford to the wa^on train on which claimant was detailed as driver, ami 
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that, upon hearing that claimaDt was shot, he ^'rushed up and foand 
him lying in the wagon ;^ that "they sent for Dr. Leland," who, he under- 
stood, came to treat him. 

JohnM. Fales (the butcher), who appears to be a credible x>6r8on, 
testifies that ^Hhe wagoners were discharging their revolvers and clean- 
ing them," when witness heard a shot, and "some one said claimant 
was wounded;" that he was only five or six rods oft' when the accident 
happened, and that, when he went up to claimant j "he found men stand- 
ing arouud finding out what the matter was;" that, when claimant's 
clothes were pulled off*, he saw "little colored spots on his ankle, about 
the size of a silver dollar." 

Joseph H. Morse (another comrade), who was, also, a teamster in 
same wagon train with claimant, says that he heard the shooting, and 
he heard it said, about half an hour after wardSj that claimant had been 
^^ikot in the footP He did not see the wounded foot at the time, but 
sa\r it within a week or two afterwards, aud ^'hiows that claimant was 
off duty as driver for a while after the accident." 

Kone of these witnesses actually saw the act by which claimant was 
injured, but their testimony is not mere hearsay. What was said by 
those standing by at the time as to the nature and cause of the accident, 
and that which these witnesses heard, was part of the res gestae^ and, 
therQ£9re, competent evidence as to the incurrence of the wound. An 
inspection of the testimony will show that many comrades knew claim- 
ant to be disabled from his wound of foot, during his service — walking 
about lame with a cane — ^being off duty in camp — and riding in ambu- 
lances on the marches of the regiment. But, all this evidence is met 
and overcome, as seems to be supposed, by the so-called testimony of a 
dozen or so comrades who have testified that they belonged to claim- 
ant's regiment, or company, or to other organizations and that they 
never saw bis wound, nor heard of it in the service. This is not contra- 
dictory testimony. It does not rise to the dignity of evidence. The 
testimony of any number of witnesses, who are not shown to have been 
in position to have personal knowledge of the facts, cannot be accepted 
to outweigh and overcome the testimony of even a single credible and 
reliable witness who is shown to have occupied such position. One of 
the«e negative witnesses says he wa^ in hospital at the time of the acci- 
dent; another that he had been captured, and did not return till the 
following November; and another that he was on detached service else- 
where. Not one of the adverse witnesses is shown to have belonged to 
the wagon train in any capacity at that time, or to have been at the 
immediate place of the alleged incurrence. 



But, supposing it to be established, in a satisfactory manner, that the 
alleged wound of foot was incurred in service and that it has disabled 
claimant, yet^ it will not follow that the claim €!\iow\&. \>^ 9j3jSL\\Xid^ 
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unless it also appears that it was incurred in line of duty. This point 
lias already l>eeu discussed, so far as it relates to the possession of the 
pistol ; but, there is a possibility that the wound was self-inflicted, or 
was the residt of some culpable negligence on the part of claimant iu 
the use of his weapon, or in a personal altercation in which the claimant 
may have been at faidt; but it is deemed sufficient to say, by way of 
disposing of these supposititious cases, that there is not a particle of 
evidence to support any of them, while there is evidence tending, at 
least, to show that tlie wound teas incurred as claimant has alleged; nor 
is there any recognized rule of evidence which justifies, much less 
requires^ that the vague and speculative conjectures which may be sug- 
gested to the mind should be accepted to the exclusion of the rational 
and reasonable hypothesis which accords with the evidence^ however 
slight, to say nothing of that beneficent rule, long recognized by the 
Department, that, where it is reasonable and just to do so, all doubts 
should be resolved in favor of the soldier. 



After a careful review of the facts develoi)ed by the testimony, I am 
constrained to dissent from your conclusions, both of law and of fact; 
and, therefore, I respectfully direct that the name of claimant be placed 
on the pension rolls at such rate as may l>e warranted by the api^rent 
degree of disjibility, from December 3, 1881, date of filing claim, and in 
conformity with tlie rules and regulations of your Bureau. 

The service of two years after receiving his wound and the fact of 
re-enlistment and serving about one year in another organization would 
indicate that claimant's disability had not been great; but it is not a 
questicm of the degree of disability, but of origin, that I have chiefly con- 
sidered. It appears from the report of a medical examination in 1883, 
that claimant was suffering from "a fracture of left leg" which the Board 
attributes to the original wound, and which may raise an important 
question in determining the rating. 



FEE AGREEMENTS. * 

Bellum Millee, Attorney. 

The law does not autliorize the Commissioner of Pensions to reduce the attorney's fee ( as 
cited in an agreement ) on account of the small amount of pension allowed. The fee 
agreement, made and filed in pursuance of the law, must be executed in conformity 
with its terms. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Juty 24^ 1889. 

Herewith are returned tlie papers which accompanied your report of 
the 3d of July, 1889, upon the appeal of Bellum Miller, of this city, firom 
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the action of your Bureau in the matter of the fee-in the pension claim 
of Leander PhUUps, Certificate No. 255,326. 

The said Leander Phillips filed his application for pension on the 15th 
of December, 1885. Mr. Bellum Miller was appointed attorney in the 
case, and filed articles of agreement for a fee of $25. 

The claimant died on the 22d of February, 1886, and the claim was 
thereafter prosecuted on behalf of the widow. 

Od the 22d of May, 1889, a certificate was issued granting x>6nsion 
at the rate of $17 per month from the 16th of December, 1886, the date 
of filing the claim, until the 22d of April, 1886, the date of claimant's 
death. 

Your report upon the appeal sets forth that, owing to the small amount 
of the accrued pension, which was about $70, ^^ the articles of agreement 
were approved for $25, less $19 disallowed, and $6 were deducted from 
the accrued pension and paid to Mr. Miller as fee." 

From this action the appeal is taken. 



The Department now holds that the power of approval with re8i>ect 
to articles of agreement as to fees in pension cases, conferred upon 
the Commissioner of Pensions by section 4768 E. S., extends only to 
the fgrm and manner of the execution of the contract, and to the 
point whether the case in which said contract is filed is one in which it 
can be recognized under the law. The law does not confer upon the 
Commissioner any authority to vary the amount set forth in the contract. 
It does not authorize him to set aside the contract, unless it shall appear 
that "undue advantage" was taken of the claimant in respect to such 
contract, as set forth in section 6 of the act of July 4, 1884, or unless a 
false statement concerning the amount previously paid, in the way of 
fee, is made by the attorney, as provided by section 4 of said act. The 
law does not authorize the Commissioner to reduce the fee on account 
of the small amount of pension allowed. 

The matter of the fee in this case was adjudicated under the present 
administration of the Department^ it is, therefore, desirable that the 
settlement of the matter be made to conform to the views now held. 
You will please endeavor to recover the balance of the fee in order that 
it may be paid to Mr. Miller. 



BISHONORABL.E DISCHARGE-NO BAR TO PENSION. 

Daniel B. Kaufman. 

(DepairtmenUd decision [vol, 1, P. D, p. SSS,"] overruled.) 

1. Invalid pensions are granted for causes of diaabilUy dae exclusively to line of duty in 
the service. 
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2. A duicliarge from the 8«rvii*c in a prere(|uisite t(» pension, but the nature or the charader 

of the discharge itself does not impair, nor otherwise afTeii, the claim for pension oa 
account of disabilities due to the service. 

3. A *^ dishonorable discharge" is a paudiy imposed by competent authority for an o/caae 

against the regulations of the service, but has no relation to the claim or title topea- 
9Um for alleged disabilities; and, when said penalty is inflicted, the power of the 
(rovemment to punish for the alleged ofl'ense is exhausted in the instance named. 

4. A ^dishonorable discharge'' does not involve ihe forftiturt of a soldier's pensionable 

rights, there being no law whereby such forfeiture can be enforced; and the Depart- 
ment possesses no power to inflict such a penalty outside the express terms of the 
statute. 

5. Rule 13o rescinded, the adverse decision of the case overruled, and the former practice 

of the Department revived and applied. 

Assistant Secretary Bussey to the Commissioner o/PensionSj Aug. 17y 1S69. 

In parsaance of the motion filed by Charles E. Fairman, as attorney, 
April 3. 1889, setting forth grounds for the reconsideration of the ad- 
verse departmental decision rendered October 22, 1887, in the pension 
claim (No. 374,664) of Daniel B. Kaufman, late captiUn, Company A, 
Forty -eighth Regiment, Pennsylvania Volunteers, I have examined the 
evidence in the accompanying papers, and the law applicable thereto. 
As the result of this examination, I have determined to sustain the 
motion for reconsideration, overrule the said adverse departmental 
decision, and allow the claim for pension, for the reasons that here- 
after appear. 

STATEMENT OF CASE. 

The records of the War Department show that chiimant was mustered 
into the service as captain, September 17, 1861, and dismissed the ser- 
vice by sentence of general court-martial, promulgated in general 
court-martial Orders No. 28, Ilejulquarters Army of the Potomac, 
August 1, 1864. 

Claimant's declaration was filed June 7, 1880, alleging that he incur- 
red hernia and piles in the service and in line of duty. The legal 
reviewer, who examined the case in the Bureau of Pensions, stiites, 
under date of May 7, 1887, viz: ''Aside from questions of dishonora- 
ble discharge, claim is admissible. Soundness and origin proved.'^ The 
claim was rejected on the ground that the claimant was "dishonorably 
discharged from the service." The case came before the Department 
upon appeal from this adverse action. 

THE QUESTION. 

The only question to be determined in the reconsideration of this 
case is whether or not a "dishonorable discharge" from the service 
works a forfeiture of title or of claim to pension for disabilities alleged 
to have been incurred in the line of duty ? This is purely a question of 
law, and the law alone nuist be consulted in the svcyudication of it. 
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The claimaot assumes tliat his right to pension does not arise from 
either the nature or the extent of the service which he rendered, nor 
from any particular duty which he performed. On the contrary, he hohls 
that, in an original invalid pension claim, like his, the right to x>ension, 
no less than the pension itself, is conferred by law, not as a reward for 
service, nor as a recognition of the merits of any special act, but as a 
gratuitous aid bestowed by the Government because of just two facts, 
established by conclusive evidence, viz: first, that the soldier was in 
the service and line of duty, and, second, that, whilst therein and by 
reason of the service, he incurred pensionable disabilitieSj due either to 
injury or to disease. The fact is that, in creating what is called the 
pension system, the Government never intended to require any particu- 
lar degree or character of service as a prerequisite to an invalid pen- 
sion. The first statute of which we have notice in the history of this 
system confers pension, exclusively, '-by reason of any wound, or injiury, 
or disease contracted while in the service of the United States and in 
the line of duty." This was the basis of the system, indicating its 
whole significance and scope as applicable to those who served in the 
War for American Independence. I find that the original statute 
made no reference to nor ])ro vision for the militia of the States; but the 
phraseology of the law, as contained in section 1639 B. S., was so modi- 
fied as to include the militia when in actual service, the entire language 
of the section being as follows, viz: 

If any person, whether officer or soldier, belonging to the militia of any State and 
called out into the service of the United States, be wounded, or disabled, while in actual 
service, he shall be taken care of and provided for at the public expense. 

It thus appears that, in the beginning, the right to pension was 
dependent ui)on only one condition, viz: the incurrence of the pensiona- 
ble disability in the service and line of duty. Upon proof of that con- 
dition, the claimant was to be ^^ taken care of and provided for at the 
public expense.'' 

HONOBABLE DISCHABGE. 

There was a verbal modification in the statutes relating to pensions 
for the War of 1812 and for the War with Mexico, in which the expres- 
sion "honorable discharge" from the service appeared for the first time; 
and there is an important reason for and meaning in that modification. 
The War of the Revolution, like the late War for the Union, was a 
struggle between "life and death,'' as it were; and the pension laws 
enacted with reference to both wars are very broad — extraordinarily 
liberal in their provisions. They differed from the statutes relating to 
the War of 1812 and the War with Mexico, inasmuch as they contain 
neither a prefix nor a suflBx to the word "discharge." But, in the stat- 
utes relating to the War of 1812 and the War with Mexico, the expres- 
sion "honorable" appears as a prefix to the word "discharge," Se<;tioi3L 
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4730 R. S.y for instance, having relation to the War with Mexico, is as 
follows: 

Any officer, non-commiasioned officer, muBician, or private, whether of the regular 
army or volunteer, disabled by reason of injury received or disease contracted while io 
the line of duty in actual service in the War with Mexico, or in going to or retuniing 
from the same, who received an honorable discharge, shall be entitled to a pension pro- 
portionate to his dUabiUtyy etc 

It is observed that the expression <^ honorable discharge" in the fore- 
going section is not coupled with a negative^ nor with any term of in- 
hibition applicable to a claimant for pension who may not have received 
an ^^ honorable discharge." The expression is not used as an essential 
prerequimte to pension ; nor does the section mean that a soldier who 
has not obtained or received an ^^ honorable discharge" shall not he 
pensioned. On the contrary, properly construed, it simply says and 
means that a man who has an ^^ honorable discharge" shall, by vir- 
tue of that fact alone, be regarded as having been prox>erly <^ dis- 
charged" from the service, and as occupying therefore a status which, 
prima faciej enables him to claim a pension, in accordance with law, for 
a wound, or for a disease, or for an injury alleged to have been incurred 
in the service and line of duty. The language of the statute simply 
imposes on the soldier who may not have an ^^ honorable discharge" the 
duty and necessity of proving not only that he was in the service, but 
that he has been actually separated from it — ^honorably, perhaps, but 
even dishonorably^ if need be. It may be further stated that the ex- 
pression <^ honorable discharge" was put in the statute partly for the 
purpose of simplifying and facilitating the adjudication of pension 
claims by the Commissioner of Pensions or by the Secretary of the 
Interior, the statute virtually saying to a claimant: "If you can bring 
forward a paper, properly authenticated, showing that you were * hon- 
orably discharged,' that paper shall be accepted as in itself jiroo/* of the 
fact alleged, without further evidence, without further investigation, 
without further inquiry — proof, in fact, that you were not only in the 
service, but that you are now separated from it and occupy the legal 
status of a claimant for pension." And what I have thus said in refer- 
ence to the meaning of section 4730 of the Revised Statutes is equally 
applicable to sections 4732, 473G, 4740, 4756, and 4757, which are the 
only sections in these statutes, so far as I have been able to ascertain, 
that contain the expression "honorable discharge," or its equivalent 
— not as a primary requirement, nor as a necessary condition precedent 
to pension, but only as evidence or proof of afactj viz: discharge or sep- 
aration from the service, which is essential, as I shall undertake to show, 
and which is the only essential fact precedent to the right to apply for 
pension. The truth is, that a great many soldiers of the wars of 1812 
and 1846, after leaving the service, had no papers in their possession 
going to prove that they had been either "honorably," or otherwise dis- 
charged. Such men were, therefore, required to prove that they had been 



DECISIONS RELATING TO PENSIONS. 141 

discharged from the service, and that their contract with the Govern- 
ment was ended, because a soldier can not be pensioned while in the 
service. These statutes, therefore, simply impose upon such claimants 
the duty of establishing their discharge, whereas those who held an 
"honorable discharge'' had no such proof to make, they having alrciidy 
a prima facie title to the status of claimants. But the lack of an hon- 
orable discharge could not, nor was it intended to, work b, forfeiture of 
the right to claim pension under the law. 

A PRIMA FACIE CLAIM. 

I have shown that the law which created the pension system did 
not originally require even a formal or authenticated discharge from the 
military service, as a precedent to pension. Subsequently, in the devel- 
opment of our military organization, a formal discharge was made nec- 
essary, the rule being thereby established that proof must be made of 
both actual and constructive separation from the service, inasmuch as 
the Government could not consistently pension soldiers who at the same 
time remained in the service and received i){iy for services rendered. 
Having made the proof of discharge an essential factor in a pension 
claim, Congress, wheu enacting sections 4730, 4732, 4736, 4740 R. S., hav- 
ing reference to pensions for the war of 1812, the Indian wars, and the 
war with Mexico, used the words " honorable discharge^ in conjunction 
with the claimant, to the eflfect that he who was " disabled by reason of 
injury received or disease contracted while in the line of duty in actual 
service,'' and " who received an honorable discharge, shall be entitled 
to pension in proportion to disability," etc. It is very clear, as I have 
already insisted, that these words were put into those sections for the 
purpose only of describing a prima facie claim or title to pension, and 
notj as was lately urged by an ex-Commissioner of Pensions, to create 
an inhibition or '^bar^ to pension, to be enforced against all who might 
not be in possession of an authenticated "honorable discharge." An 
"honorable discharge" being recognized as in itself conclusive evidence 
of the claimant's legal status, the lack of such a "discharge" necessarily 
put upon the claimant the burden of proof as to the date of his enlist- 
ment in, and also as to his separation from, the service in which his dis- 
abilities were incurred. The indisputiible fact that numerous soldiers 
of the war of 1812, of the Indian wars, and of the war with Mexico 
have been pensioned, although they did not receive an "honorable dis- 
charge" at the expiration of their service, demonstrates the accuracy of 
this construction of the law. It shows, furthermore, that a soldier's 
claim to pension is not affected by either the nature or the extent of 
his services, but only by the nature and the extent of his disahilities. 
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DISCHARGES AND PENSIONS. 

The word *^ discharge" wherever it occars iu the law has butone mean- 
ing, so far as the right to pension is concerned. Whether prefixed by 
the word ^' honorable " or the word <' dishonorablei" it has no significance 
nor bearing on the actual claim for pension, except to draw the line of 
demarcation from which u claim for pension may be considered by the 
Commissioner of Pensions or by the Secretary of the Interior, not upon 
the ground of servicdj but upon the basis excUisivcly of digability incar- 
red in the line of duty^ Bur, it may be said, ^^ If you pension a man who 
has been * dishonorably discharged,' you ignore or obliterate those high 
moral distinctions which sliouhl control the Department in determin- 
ing the merits of a claim to pension.'' To this I answer, that a claim 
to an original invalid pension can not bo considered from a moral point 
of view, nor as an index to either a soldier's character or the nature of 
his service. 

SENTENCE OF COURT-MARTIAL.. 

A court-martial is, therefore, incompetent to include in its judgment 
and to inflict on a soldier the penalty oi forfeiture of pension iov 9Xi 
offense committed in the service. The sentence of a court-martial, re- 
sulting from the trial of a soldier, may be a ^^dishonorable discharge," 
but it can not work a forfeiture of pension, inasmuch as the claim to 
pension, being based upon an alleged disability caus€d by the service, 
is not within the jurisdiction of a court martial which tries offenses 
only, and not claims for pension. It appears that the pay due a soldier 
may be stopped by a courtniij-rtial ; he may be cashiered and deprivwl 
of all the rights, privileges, honors, and emoluments appertaining to 
his rank in the service ; but the sentence of the court can not touch pen- 
sionable rights. I maintain, therefore, that a "dishonorable discharge" 
from the service, resulting from a court-martial and inflicted as a pen* 
alty, as it necessarily must be, on account of some offvnse against the 
service, can not affect a claim for invalid pension, and, hence, can not 
involve a forfeiture of right to pension. 

EFFECTS OF A "DISHONOBABLE" DISGHABGE. 

In reference to the legal effect of a "dishonorable" discharge, permit 
me to call your attention to a decision rendered in 1868, by Hon. Joseiih 
Holt, the Judge- Advocate-General of the XJuited States. On page 373 
of the "Digest of the Opinions of the Judg^- Advocate General," I find 
the following : 

In tbe absence of any statutory provision on the sobject, it is held not to be «8seDti»l 
to entitle a person to a military pension that lie should have received an Aonorod/e dis- 
charge as a soldier. The pension is granted on account of diaahilitjf incurred by tbe 
party in the line of duty, while in the military service, wholly irrespective of theoir- 
cnmstances, whether honorable or dishonorable, under which bo may aubsequently 
Jiare become separated frpm the army. ^XLIU^ 'M.^*") 



DECISIONS RELATING TO PENSIONS. 143 

The foregoing raling emphasizes the argument which I here present 
I believe it is an accnrate interpretation of the law — an interpretation 
that was steadfastly adhered to hy this Department in the adjudication 
of pension claims, until about four years ago. The ruling of Judge 
Holt involves the principal that, inasmuch as a << dishonorable dis- 
charge" from the service is a '' punishment" iutiicteil by the verdict of 
a court-martial for an offense named in the verdict, the soldier who is 
thus punished can not be again subjected to a penalty for the same of- 
fense; and it follows that to deny said soldier's claim to a pension for dis- 
abilities incurred in the line of duty would be equivalent to punishing 
him twice for the same offense — an act obnoxious to the essential doc- 
trines of law and of justice alike. This principle as defined by Judge 
Holt was affirmed in the decision rendered by the Supreme Court of tlie 
United States in the cai$eof United States v. K€l!ey{\5 Wallace's Report, 
]>. 34), it being specifically named in the language of that tribunal ; and 
from it I draw these conclusions, viz: 

1. A ^^dishonorable discharge" is a penalty which can be inflicted 
by only a court-martial for an offense against the regulations of the 
military service. 

2. A court-martial has no jurisdiction over any question involving 
either a claim or a right to pension ; and, therefore, 

3. The sentence of a court martial, inflicting the penalty of dishon- 
orable discharge," can not affect either a soldier's claim or right to pen- 
sion, for, when said penalty is executed, all the punishment which the 
Government may inflict is thereby exhausted upon the soldier for the 
offense which he may have committed. 

If, therefore, there be a penalty inflicted on a soldier by a court- 
martiaU on account of an offense he may have committed, it must be 
a penalty imposed for an act done in violation of the service alone. 
Therefore, a court-martial, which has jurisdiction of military offenses 
only, has no jurisdiction of matters relating io pensions. In other words, 
a court-martial can not adjudicate a man's right to pension, inasmuch it 
can not inflict a penalty appertaining to pension claims. Such a claim, 
by its very nature, is not within the jurisdiction of a court-martial. 
The only penalties which may be thus inflicted by a court-martial are 
distinctly enumerated in section 896, Article LXIII, "Articles of War," 
to wit: 

Section 896, Article LXIII. Tho legal punisbmont for soldiers by sentence of conrt- 
msrtial, according to tbe offense and tbc jurisdiction of tbeconrt, nnder tbelaw, are — 
death; confinement; confinement on bread and water diet; solitary confinement; 
hard labor ; baU and chain ; forfeiture of pay and aHowances ; discharges from service, 
and reprimands; and, for non-commissioned officers, reduction to the ranks. (Regis- 
ter 1863, p. ti95 ; O. O. Sio, 1878.) 

If, therefore, a " dishonorable discharge " from the service be a pen- 
alty which can be imposed by a court-martial only, and if a court-martial 
have no jurisdiction over either a claim or a right to pension, for alleged 
disabilities^ then, how can the penalty of ^< dishonorable discharge" work 
the forfeiture of a right, or of a claim to pension, which can not be oven 
considered^ much less decided, by such a tribunal t The question is 
one of law, the mere statement of which suggests the inevitable answer. 

FOBMEB DEPARTMENTAL RULINGS. 

The legal relation of a <^ dishonorable discharge " to a soldier's right 
to pension was considered with evident care bj t»Yie ^wc%\a!r5 oil ^Ow^ 
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Interior, in the claim (No. 200,696) of Mrs. Mary Jane Conroy, as 
dependent mother of James B. Conroy, late a sergeant in Comi>any H, 
One Hundred and Eighty-third Pennsylvania Volunteers, the claim 
having been rejected by the Commissioner upon the ground that the 
deceased soldier (Conroy) had been cashiered, or ^^dishonorably dis- 
charged" from the service, by sentence of a court-martial. In the 
course of the opinion, rendered June 9, 1875, by the Secretary, Hon. 
Columbus Delano, reversing the ruling of the Commissioner of Pensions, 
occurs the following exhaustive presentation of the subject: 

While it is true that cashiering involves a dishonorable dischai^e from the service^ 
ihert it no Hatutt which, in terms, imposes upon a dishonorably discharged soldier of the laU 
rebeUion a disability to receive a pension, provided he be disabled by disease contracted, or 
wounds received, while in the line of duty as a soldier. The act of July 14, 1S62, granti 
a pension to any officer of the Army who, since March 4, 1861, has been disabled while in 
the service and in the line of duty. Neither that act^ nor any subsequent act of CongreaB 
amendatory thereof, or supplementary thereto, contains any provision whatever by wkieh a 
pention is denied to a disabled soldier of the War of J861, because he was dishonorably dih 
eha/rged. The allowance and payment of pension to such a soldier is conditioned abme 
upon proof of diso^t/t^jf incurred in the service and line of duty. 

In view of the absence in said statutes of any prohibition of the nature referred to^ it is 
fair to infer that no discrimination was contemplated in their enactment against an other* 
wise deserving applicant for pension, by reason of his dishonorable diaeharge. Such an 
inference is supported by the fact that in several statutes passed before and since the laie rebd- 
lion, special exemptions are made in regard to pensions and bounties. For example, the act of 
March 23, 1872, restricts the allowance of bounty to ''those" who ''did not desert the 
said service,'^ and the same restriction, in the same words, is contained in the act of April 
10, 1806. The act of March 3, 1855, granting bounty land, provides that "the person so 
having been in service shall not receive said land warrant if it shall appear by the 
muster rolls of his regiment, or corps, that he deserted or was dishonorably diacharged from 
service;" and the joint resolution of March 3, 1871, directs the withholding of certain 
moneys from deserters. It has been decided, however, by the First Comptroller of the 
Treasury, that this last restrielum does not apply to pensions. 

The statutes conferring and regulating pensions, passed since March 4, 1861, are abscy 
lutely silent in regard to the class of ^lersons under consideration. Desertion forfeits the 
right to bounty, and properly so, even if the law were silent, because bounty is a reward 
promised by the Government for certain service under an implied eontraet, which required 
of the soldier a continuous service, until the expiration of the term of enlistment, and 
desertion is a violation of such eontraet by the soldier, which justifies the Grovemment in 
withholding the stipulated consideration. A pension, however, is no part of the eonbrad 
for service. It is a payment for loss of physical ability to earn a livdihood, determined 
solely by the degree of disability, and not, in any sense, a reward for good conduct. The 
character of the discharge, whether honorable or dishonorable, indicating good or bad 
character, can have no bearing whatever on the nature and extent of the disability, which 
alone decides the right to pension. This is clear from the language of the act of July 14, 
1862, as follows: "Any officer," Ac, "who has been disabled by reasoh of any wound 
received or disease contracted while in the service of the United States, * * ♦ shall 
♦ * * be placed upon the list of invalid pensioners," <&c. No reference to his char- 
acter as a soldier or to the terms of his discharge is made, but it is the ditabUity alone which 
entitles him to pension. 
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The foregoing ruling of the Secretary of the Interior was the first fall 
and deflnite statement of the law relating to the <' honorable" and '^ dis- 
honorable" discharges ever made by the Interior Department. It has 
never been controverted by any satisfactory process of reasoning, nor 
by any citation of law applicable to the subject. It is in harmony with 
the ruling of the Judge Advocate General, the afi&rmation of that ruling 
by the Supreme Court of the United States, and in harmony, also, with 
the practice of the Bureau of Pensions from the organization thereof to 
September 4, 1885, when the late Commissioner Black issued ruling 
No. 135, which was thereafter approved by the Secretary of the Interior, 
Lamar, thereby changing the immemorial practice of the Department. 

SECTIONS 4602 AND 4693. 

Attention is again called to the fact that Congress, having unlimited 
power aver penaionSj failed, either purposely or negatively, to incorporate 
in sections 4692 and 4693, B. S., any requirement of discharge from the 
service, whether "honorable" or " dishonorable,'' as a condition requisite 
to pension for disabilities or for death incurred in the line of duty. 
These sections defiue four distiuct classes of pensioners on account of 
the recent war for the Union, and they embrace the whole law now ap- 
plicable to the pensionable soldiers of that war. In these sections the 
incurrence of woundsy or of injuries^ or of other disability for procuring 
subsistence by manual labor, is the only necessary condition named as 
the basis of pension; and neither the Commissioner of Pensions nor the 
Secretary of the Interior has authority to inject into said sections either 
a word or words that might lead to a different construction. In accord- 
ance with the terms of those sections, the claim of Daniel B. Kaufman 
must be adjudicated. The fact that, subsequent to the incurrence of 
his alleged disabilities, he was tried by a court-martial, sentenced to im- 
prisonment, and dishonorably discharged from the service, does not and 
can not prejudice nor otherwise affect his claim before the Department, 
inasmuch as the Department can take no cognizance of the fact itself 
in adjudicating said claim. The sentence of the court-martial inflicted 
upon Kaufman a specific penalty for a particular offense^ and the execu- 
tion of that sentence exhausted all the punishment which the Govern- 
ment could impose upon him. Adopting the language so aptly employed 
by the late Commissioner of Pensions, in defining the principle govern- 
ing the case of Francis Kiernan (No. 312,354), I now say: 

The dedsioD of the court-martial is condwwe. The court, having full jurisdiction, in- 
flicted aU the punishment, applied a// the penalty permitted hy law, and exhausted the 
resources of governmental punishment for the offense. It is contrary to the manifest prin- 
ciples of justice to twice punish for the Bomt offense. 

The "dishonorable discharge'^ of Kaufman was ^penalty that, in ad- 
dition to imprisonment, could deprive him of nothing more tlian "y ai( 
23044r-yoL. 3 10 
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due,^ and of whatever other emolunients might be officially conuected 
with hiB rank in the service, involving therewith painful mortitication 
and woonded honor; and now to pat upon him, by a ruling of this 
Department, the additional penalty ot forfeiture of right to pension for 
disabilities previously incurred in the line of duty, would be to enlarge 
the sentence of the court, and, without eveu another trial, to punish the 
claimant ttoioe for the same offense. Such a proceeding would be adverse 
to every principle of law that is recognized in the jurisprudence of ciy- 
ilized communities. 

A "DISHONORABLE DISCHARGE." 

As heretofore stated, the question growing out of this claim is, does 
a " dishonorable discharge" inflicted by a court-martial involve, neces- 
sarily, a forfeiture of right to petisionl The question is not whether the 
effect of a "dishonorable discharge" may be cured by some act of official 
clemency. It is not whether a soldier, having been "dishonorably" 
discharged from the service, may be recalled and, by reason of certain 
considerations, given an "honorable" discharge. But the question is, 
does a "dishonorable discharge "/orfaif the claimant's right to pension f 
The law says, substantially, that the sentence of a court-martial can 
embrace those penalties only that are distinctly described or defined by 
the sentence itself; but the penalty of forfeiture of right to pension is 
neither described nor indicated in the sentence that was announced 
against Daniel B. Kaufman. If this be true, upon what ground or by 
what rational process can the Department decide that, by virtue of the 
" dishonorable" discharge, clskimaiit forfeited his right to pension? Can 
either the Commissioner of Pensions or the Secretary of the Interior 
create penalties that are not defined by the statutes which they are 
sworn to execute! Can either, or both combined, affix new penalties to 
alleged offenses! Can either, or both, infiict a penalty unknown to the 
law, by a judicial construction of the statute, by the interpolation of 
phraseology upon the statute, or by an implication of law! With all 
possible emphasis, I answer, no! Penal statutes must be strictly con- 
strued. They can not be extended by implication. The law does not 
allow of constructive offenses nor of arbitrary puuishments, and, there- 
fore, it is a fundamental doctrine of criminal jurisprudence that, where 
an offender is protected by the letter of a penal stiitute, he can not be 
deprived of its benefits on the ground that his case is not within its 
spirit Things which do not come within the words of a court-martiaFs 
sentence can not be justly brought within by construction. "If," as was 
said by Chief Justice Best, of England, when discussing this same prin- 
ciple, " these rules are violated^ the fate of accused persons is decided 
by the arbitrary discretion of judges, and not by the express authority 
of the laWf^ 
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PENALTIES BY " CONSTRUCTION.'' 

Not only is' it manifestly wrong to create penalties by a supposed 
equitable construction of the statutes, but it is a fundamental rule — 
long recognized in adjudications by this Department — that the legisla- 
tive intent is to be ascertained from the statute itself, unless the lan- 
guage be so ambiguous as to render such construction unreasonable or 
impracticable. An eminent jurist has wisely said from the bench: 

Every day I see the necessity of not importing into statutes words which are not found 
there. Such a mode of interpretation only gives occasion to endless difficulties. (Per 
Patterson, J., in King v. Burrell, 12 A. E., 468.) 

And, referring to "Decisions Relating to Land and Land Claims," 
(vol. 1, p. 286), Interior Department, I find a noteworthy ruling in 
regard to the importation of tcords into a statute appertaining to land 
grants — a ruling that applies, in principle, to the point I am striving 
to enforce. The Department held as follows: 

In the case of Newhall v. Sanger (92 U. S., 761), it was strenuously urged by the learned 
counsel, that the word ^* lawfully" should be imported into section 6 of the act of March 3, 
1853 (10 Stat. 246), by which lands claimed under Mexican or Spanish grants were 
reserved from preemption and sale until final decree upon title; but the Court, in passing 
upon this question, said : ''It is said that this means lawfully claimed; but there is no 
authority to import a word into a statute, in order to change its meaning.'' This rule of 
construction is elementary, and endorsed by all text writers. (See Potter's Dwarris, 199, 
et seq.) 

These principles, being fundamental, are susceptible of universal ap- 
plication. The law under which we are now acting, and which is fully 
embraced in sections 4692 and 4G93, E. S., having reference to soldiers 
of the War for the Union, 1861-5, has nothing to say about ^' discharge^^ 
much less either an -^honorable" or a "dishonorable" discharge, as a 
precedent to pension; but, if the word "discharge," alone, were used, 
you could not, for the purposes of interpretation, interpolate or import 
into those sections, by way of prefix, or of afiix, the qualifying word, 
either "honorable," or "dishonorable." That would be to change the 
statute's meaning and intent, and no accepted rule of construction will 
permit it. A "dishonorablo discharge," as I have shown, is a penalty 
which a court-martial Diay inflict upon a soldier for some offense com- 
mitted against the regulations of the service, or in violation of the 
Articles of War; and not only the offencej but the punishment — its 
nature and its extent — must be particularly described in the sentence 
of the court. You never heard nor read of an instance wherein the 
sentence of a court-martial related to a right, or a claim, to pension, nor- 
of an instance wherein the sentence of a court-martial ever referred, 
directly, or indirectly, to the forfeiture of a right to pension as a part, 
or as a consequence of such penalty. Punishments for crime must be 
clearly defined, and the terms in which tliey are expressed must \^<ii 
strictly enforced* Jt is admissiblo for a compeleul txVNywccssX^ ^^^x^\««i^ 
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the spirit of mercy, to mitigate or to lessen a penalty ; but no recognized 
rule of construction will allow the enlargement of a penalty by any kind 
of implication. And, now, in view of the question involved in the claim 
of Daniel B. Kaufman, hiis either the Commissioner of Pensions or the 
Secretary of the Interior, authority by an alleged equitable construc- 
tion of the statute, to subjec*.t the claimant to a penalty not named iu 
the law, nor in the sentence of the court-martial by which he was tried 
— and that, too, in the presence of the fact that the sentence of tlic 
court has been already executed and all the resources of govermental 
punishment have been exhaiLsted in the easel Can either the Com- 
missioner of Pensions or the Secretary of the Interior, by implicatioo 
of law or by judicial construction, affix to the sentence of the courtr 
martial an additicmal penalty and, thereby, punish Daniel B. Kaufman 
twice for the same offense! CertJiinly not! 

THE HOEAL ASPECT OF PENSIONS— RULE 135. 

An endeavor has been ma<le to give a moral and social aspect to the 
effect that a "dishonorable'' discharge by sentence of court-martial 
may, or should, have upon a soldier's right to pension for disabilitiet 
incurred in the line of duty; and, accordingly, high distinctions, predi- 
cated ui>on character and inspired by a theory of morals, have been 
raised between the honorably discharged and the dishonorably discharged 
soldiers, past and present. In pursuance of tbis sort of reasoning, the 
late Commissioner of Pensions, in ruling 135, having declared that 
"Congress did not intend to pension a deserter ^^^ and that it "has ex- 
l)ressly recognized that a deserter^s pension is forfeited by the act of 
desertion," goes on to say: 

Nor will the mind of the ordinary man believe, without convincing proof thereof, that 
it ha£ been designed to exact of the soldiers of the regular Army, and of that great class of 
volunteers of other and honorable wars, the condition of an honorable discharge, or release 
from service, and, at the same time, allow that the company of their equally honorable 
brethren of the War of 1861 should l)e degraded and lowered in the universal estimation 
of mankind by admitting to the high privileges of the pension roll those not honorably 
discharged, or released from the service. Or, in other words, the Commissioner can not 
believe that the Government intends that the deserter of the war of 1861 should be placed 
upon a par with the faithful soldiers of that great war, and all the wars that preceded it. 
It will not be presumed, as a matter of law, that the Government of the United States 
intends to, and does, bestow equal honors upon two absolutely distinct classes of claimants^ 
and that it will allow the rewards of honorable service and honorable discharge to those 
who have disgraced the service and abandoned their comrades in the hour of periL The 
power of Congress in the premises is equal, whether the granting of a pension be regarded 
as the performance of a contract, or the bestowal of a gratuity ; for, if the first, it is for- 
feited by the act of desertion ; and, if the second, the granting power has the right, and 
has exersiised it, to attach a clause of defeasance to the grant, which became operative on 
the act of desertion. 

T)ie foregoing quotation from ex-Commissioner Black's ruling (No. 
13^ 1^ September 4^ 1885, presents, in addition to its mixture of terms 
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and its misgaided interpretation or statement of the laWj a question 
which is irrelevant to the pension system, foreign to the purposes of 
that system, and which, if answered in the manner desired by the 
Conmussioner himself, would require a revolution of the system and a 
remodeling of much of existing pension legislation. It is an attempt 
to bring claims for pension into the domain of moral and social prob- 
lems, and to grant pensions to claimants upon the basis, not of x>hysical 
disabilities incurred in the service and line of duty, but of either moral 
or social considerations, affecting personal character and growing out of 
alleged criminal offenses against the regulations of the service, or the 
Articles of War. Let us, for a moment, endeavor to analyze the ex- 
Commissioner's statement or argument: 



1. While it is true that " Congress did not intend to pension a deserter ^^ 
and that no deserter can ever be lawfully pensioned, yet, it is not true 
now, nor was it ever true, that a "deserter's pension ''is "forfeited by 
the act of desertion.'' In fact, no deserter was ever pensioned, nor can he 
be, inasmuch as a deserter remains, constructively ^ in the service. He 
has no discharge, and therefore has not been "released from the service." 
No man, whatever may be his pensionable disabilities, can be granted 
an invalid pension so long as he contfuues, either actively or construc- 
tively, in the military service. Hence, a soldier who has, for whatever 
reason, deserted the service, must procure from the Secretary of War 
the removal of the charge of "desertion" that may stand against him 
on the records of the War Department, and thereupon obtain an authen- 
ticated discharge from the service, before he can occupy the status of 
even a claimant to pension. When, however, the charge of desertion 
is removed from the records of the War Department, and he is given a 
formal discharge, the deserter ceases to be a "deserter," and occupies, 
consequently, the ground of perfect legal equality with all other appli- 
cants for pension, the only remaining fact necessary to establish his 
claim upon the Government being proof of the incurrence of a pension- 
able disability in line of duty. Hence, the ex-Commissioner is guUty of 
misnomer when referring to a " deserter^s pension." There is not, there 
never was, nor can there be, such a thing in law as a "deserter's pen- 
sion," and therefore the ex-Commissioner is in error when saying that 
"Congress has expressly recognized that a deserter* s pension is forfeited 
by the act of desertion." Neither a deserter nor any one else could 
forfeit that which he never had, and to which he can not assert a title. 
The ex-Commissioner may have intended to say that Congress did not 
mean to pension a soldier " against whom the charge of desertion re- 
mainSj^ and that it has expressly recognized that a soldier's right or 
claim to pension, having been suspended (not forfeited) by "the act of 
desertion," can not be legally considered by the Department, unless the 
charge of desertion be removed and the soldier gvvevx «i»io\\!a5a\^^0vis^x^<^ 
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from the service. I may here add that a pension once granted can he 
forfeited ouly upon proof that it was fraudulently obtained, or errone- 
ously issued, or that the disability for which it was granted has ceased to 
exist in a pensionable degree. I admit that Congress had the right and 
the power to attach "a clause of ^lefeasance" to the grant of a i>ension, 
but neither the right nor the power was ever exercised beyond the extent 
and the way which I have alre^idy indicated. In the absence of a statu- 
tory clause of defeasance, neither tlie Coniinissioner of Pensions nor tlie 
Secretary of the Interior has authority to create a "defeasance" by 
either implication or constmction. Neitlier of them can go outside tLe 
express terms of the law. 

2. The ex-Commissioner, still following a line of reasoning from a 
false premise, says, in ruling 135, that — 

No ordinary man can believe, without convincing proof thereof, that it has been designed 
to exact of the soldiere of the regular Army, and of that great class of volunteers of other 
and honorable wars, the condition of an honorable discharge or release from service, and 
at the same time alk)w that the company of their equally honorable brethren of the war 
of 1861 should be degraded and lowered in the iniiversal estimation of mankind by ad- 
mitting to the high privilege of the pension roll those not honorably discharged or re- 
leased from service. Or, in other words, the commissioner can not believe that the Gov- 
ernment intends that the deserter of the war of 1861 should be placed upon a par with 
the faithful soldiers of that great war and all the wars that preceded it." 

The false premise in the foregoing quotation consists in the declara- 
tion that an "honorable discbarge," or the "condition of an honorable 
discharge,'^ is exacted of " the soldiers of the regular Army, and of that 
great class of volunteers of other and honorable wars.'' There is not, 
nor has there ever been, in any Congressional enactment, nor in any 
Article of War, such an exaction as the ex-Commissioner indicates; aud, 
in the statute regulating pensions for the war of 1861, there is no ex- 
action appertaining to any sort of discharge. There is no distinction 
apparent in the stjvtute between "honorably" and "dishonorably" dis- 
charged soldiers of that war, but pensions are provided upon the ex- 
clusive ground of disabilities incurred in the service. Adhering to an 
imaginary "exaction" which, he assumes, is made of "the soldiers of 
the regular Army, and of that great class of volunteers of other and 
honorable wars," the late Commissioner i)rot^sts against the idea that 
the. "honorable brethren of the war of 18G1 should be degraded and 
lowered in the universal estimation of mankind, by admitting to the 
high privileges of the pension roll those not honorably discharged or 
released from service." This ostensible protest is based upon two funda- 
mental errors which, I venture to say, must be discarded in order that 
the meaning of the pension system may appear in its true light. There 
is no question, as to either degrading or lowering anj^body "in the uni- 
versal estimation of mankind," involved in the matter. 

3. The pension system is not one of "privileges," nor of rewards, nor 
of honors, nor of morals. It is purely and exclusively a system of Gtov- 
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emmental gratniiyj of aidy of care for the physicaUy disabled whose 
wounds or injuries or diseases have been incurred in and by reason of 
the service. The law nowhere recognizes the degree or the character of 
service as a prerequisite to invalid pension, and, therefore, the honors of 
the service, the privileges of rank, and the rewards of gallantry in the 
field bear no relation to invalid pension. The honors, the privileges, 
and the rewards of the service are conferred by neither the Commis- 
sioner of Pensions nor the Secretary of the Interior. Invalid pensions 
are not only badges of honor, but marks of disease or of other physical 
disability, and the recipients of them are not classified by the law with 
reference to their personal character, whether high or low, nor with 
reference to the nature of service rendered, whether much or little, and 
whether brilliant or commonplace. When men were enlisted in the 
war of 1861, they were accepted without regard to their moral, social, 
or religious character, and without respect to either their race or their 
nationality. The high and the lowly, the rich and the poor, went into 
the service "on a par" — upon terms of perfect equality before the law — 
the only "exaction" being a proper physical condition for the line of 
duty; and the Government proclaimed to all alike that, in the event they 
incurred disease, or wounds, or other injuries in the line of duty, they 
should be helped or pensioned in proportion to their disai)ilitieSj as the 
same might be ascertained by an authenticated medical examination. 
Surely a medical examination was never made for the purpose-of deter- 
mining a man's social, moral, or legal status. The fact that a soldier is 
granted a pension does not elevate him morally nor socially; and, on the 
other hand, tlie fact that a soldier was never granted and can not secure 
a pension does not, and should not, either degrade or lower him in "the 
universal estimation of mankind." Tlie soldier who may be devoid of 
moral character, and who served only a day^ may incur in the line of 
duty a disability that shall entitle him to the highest pensionable rating, 
whUe the soldier whose personal character may be of the noblest moral 
type, who faithfully served /owr years in succession, and won increasing 
honors, may never be pensioned, or he may incur in the line of duty, at 
the very close of his service, a disability that shall entitle him to only 
the lowest pensionable rating. This fact clearly illustrates the absolute 
divorcement of pension for disabilities from the rewards and honors of 
the service, and thereby explodes the aforesaid ethical or moral theory 
of the pension system. 

CONCLUSION. 

Governed by the foregoing considerations, I have reached the follow- 
ing conclusions, viz: 

1. Invalid pensions are granted for causes of disability due exclusively 
to line of duty in the service. 

2. A discharge from the service is a prerequisite to pension, but the 
naUure or the character of the discharge itself doe^uot im^v^^Y^^ws^T ^\>x<^- 
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wise affect, the claim for pension on accoant of disabilities due to tbe 
service. 

3. A '< dishonorable discharge" is a penary imposed by competent au- 
thority for an offense against the regalations of the service, bat has no 
relation to the claim or title to pension for alleged disabilities; and, when 
said penalty is inflicted, the power of the Government to punish for tbe 
alleged offense is exhausted in the instance named. 

4. A <' dishonorable discharge" does not involve the forfeiture of a 
soldier's pensionable rights, there being no law whereby such forfeiture 
can be enforced; and the Department possesses no power to inflict sndi 
a penalty outside the express terms of the statute. 

As a consequence of the above-stated propositions, I reconsider and 
overrule the adverse departmental decision (P. D., vol. 1, p. 383), ren- 
dered in this case, October 22, 1887. I also overrule so much of Bale 
135, dated September 4, 1885, as relates to ^< dishonorable discharge," 
and reaffirm the original and long-existing policy of the Department, 
as accurately defined by the ruling of the Secretary of the Interior in 
the claim (No. 200,690) of Mrs. Jane Conroy, as dependent mother of 
James B. Conroy, late sergeant in Company H, Eighty-third Pennsyl- 
vania Volunteers — said ruling being dated June 9, 1875; and the views 
herein expressed are to govern the action of the Department in adjudi- 
cating all similar claims. You will, therefore, admit claimant to the 
pension roll in accordance with the rules and regulations of your Bureau. 



POWEB OF ATTORNEY— ITS EXTENT. 

MiLo B. Stevens & Co. 

1. Sections 4768, 4785, and 4786 R. S^ contain no word nor expression that either restnuns 

or appertains to the creation of a power of attorney in pension claims^ or in the ezecn- 
tion of fee agreements for the prosecution of such claims. 

2. To construe the words "between the claimant and the attorney or agent" (section 4768) 

as meaning and requiring the actual personal presence of the principal (attorney) and 
the claimant at the same time and on the same Bpotj in order to consummate an agree- 
ment between them, would be to deny the right of a principal to create or to employ an 
agent who could bind him in the transaction of such business as he himself, if present, 
would be competent to transact. 

3. The Department holds that "the relation of principal and agent takes place whenever 

one person authorizes another to do acts or make engagements in his name." 

Assistant Secretary Bussey to the Commissioner of Pensions^ July 25^ 1889. 

I have considered, and herewith return to you, the papers accompany- 
ing the appeal of Milo B. Stevens & Co., from your action as shown in 
your letter addressed to them, July 8, 1889, refusing to recognize a 
power of attorney given by them to an employ^ of the firm for the pur- 
pose of authorizing him to execute, ou belialf oi tli-Ck tom^ ta^rtLdes of 
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agreement with respect to fees in pension cases; and I respectfully 
overrule your action, for the reasons which follow: 



1. The power of attorney, which was the subject of your letter, was 
written and executed before and in the presence of a notary public, at 
Cleveland, Ohio, June 8, 1889, and the notary's seal was there and then 
affixed to the instruuient, there being two witnesses to the same. Fol- 
lowing is a true copy of the said instrument: 

POWER OF ATTORNEY. 
State op Ohio, ) 
County op Cuyahoga, j 

Know aU men by these presents, that I, Milo B. Stevens, resident of Cleveland, Ohio, 
of the firm of Milo B. Stevens & Co., war claim attorneys, of Cleveland, Ohio, Chicago, 111., 
Detroit, Mich., and Washington, D. C, and managing member thereof, have made, consti- 
tuted, and appointed, and by these presents do make, constitute, and appoint, Thomas R. 
Harney, of Washington, D. C, manager of the Washington office, my true and lawful at- 
torney, to sign for and in behalf of said firm, and to make promise, oath, and acknowledg- 
ment as to the acceptance by said firm of the conditions of the agreements aa to /ers, and 
the amount, if any, heretofore paid, as required by law, giving and granting unto my said 
attorney full power and authority to do and perform all and every act and thing whatso- 
ever requisite and necessary to be done in and about the premises, as fully and to all 
intent? and purposes, as I might or could do if personally present; hereby ratifying and 
confirming all that my said attorney shall lawfully do or cause to be done by virtue hereof. 

MILO B. STEVENS, 
Cf and for Milo B. Stevens & Co, 
Witnessed by — 

Mattie G. Jobdak. 

Emily F. Camp. 

Be it known, that on this, the 8th day of June, A. D., 1889, personally appeared before 
me the above-named Milo B. Stevens, who, after having read over to him in the hearing 
and presence of the two attesting witnesses, the contents of the foregoing power of attorney, 
voluntarily signed the same, acknowledging the same to be his free act and deed. 

[SEAL.] ALFREDTCLUM, 

Notary Public, 

When notifying you that the foregoing power of attorney had been 
created, Milo B. Stevens & Co. addressed to you a communication, 
dated June 8, 1889, of which the following is a true copy: 

Cleveland, Ohio, June S, 1S89, 
Sir: 

We hand you herewith a power of attorney to Thomas R. Harney, an employ^ of our 
firm at its Washington office, and request that it may be recognized for the purposes 
specified. » 

The sending of contracts for fees from one office to another in order to reach a member 
of the firm for signature, and the signing of the same, has always been attended with 
more or less trouble and inconvenience to ourselves, personally, with no corresponding 
advantages to our clients, nor to the Bureau of Pensions. 

At this time, the junior member of our firm being absent and not intending to return 
for several months, it is certainly to the best interests of all couc^rxvtgA VVisX'^^Xsfc \ftx- 
jnitled to relieve the on)y member of the firm present (ronx eo mMk^ ol \sl\& 'Q^\fii»t^2iQ& 
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pressing duties as will be accomplished by tlie appointment of Mr. Harney to execute, os 

our cUlomey, our part of our contract with our clients in the matter of fees. 

Very respectfully, 

MILO B. STEVENS & CO., 

Hon. James Tankkr, 

CcnnmimoTier of Penstonnf 

WdHhingtonf D. C. 

It appears that, in rospoiise to the forcfjoing letter, you addres8e<l to 
Milo B. Stevens & Co., under date of July 8, 1889, the following com- 
munieation, whi<'h 8<*ts forth the aetion of your Bureau with reference 
to the aforementioned power of attorney, as conferretl upon Thomas R. 
Harney, of this city, viz: 

DEPARTMENT OF THE INTERIOR, 

BUREAU OF PENSIONS, 

Washington, D. C^ Jii/y 8^ 1889. 
Milo B. Stevens & Co., 

deveUxndy Ohio, 
Gentlemen: 

In response to your request of June 8, 1889, relative to the recognition by this Bareaa 
of Thomas R. Harney, of Washington, D. C, to execute and represent your 6rm in the 
matter of fee agreement, under a |K>\ver of attorney given by your firm, and executed the 
8th of June, 1889, I have to inform you that, if the purposes of said appointment are, 
to wit: "to sign for and in behalf of said firm and to make promise, oath, and Sicknowledge- 
ment as to the acceptance by said firm of the conditions of the agreements as to fees, and 
the amount, if any, heretofore paid, as required by law," such a course is not in accord- 
ance with the practice of this Bureau, and does not ap[)ear to be warranted under the lav. 

The requirements of existing laws relating to .'igents, attorneys, or other persons prose- 
cuting claims for pension, are found in sections 4785^ 4'^8C^ as amended and set forth in tlie 
act approved July 4, 1884, which makes said service a [tersonnl service as indicated in the 
form of articles of agreement established under the provisions of the law last cited. As 
set forth in your letter of request, the purpose of the intended appointment is to relieve 
the senior member of your firm from the labor of executing fee agreements and, incident- 
ally, expediting your business with this Bureau. 

The purposes as set forth are not deemed sufficient for this Bureau to take cognizance of; 

and, as a remedy for supposed existing evil, Mr. Harney's admission to practice before 

this Bureau and admission to membership of your firm could make him fully qualified 

to execute fee agreements. In the present instance, without such a status, Mr. Harney 

would be unable to state under oath, as attorney for Milo B. Stevens & Co., that said 

firm would endeavor faithfully to represent the interest of the claimant, or whether said 

firm had received from the claimant any sum of money for fee or otherwise — a condition 

which would be contrary to the spirit and intent of the law. Your request and aooom* 

panying power of attorney is herewith returned denied. 

Very respectfully, 

JAMES TANNER, 

Commissioner. 

From the action stated in the above letter, denying the request of the 
aforesaid attorneys, this appeal is taken. 



2. The question Jirising upon this appeal is this : Had Milo B. Stevens 
& Co., attorneys, at Cleveland, Ohio, beiug the principals constituting a 
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firm engaged in the prosecution of claims for pension, the right, nnder 
the law, to confer upon an employ^ of the firm, in Wasl^ington City, a 
power of attorney authorizing him to execute, on behalf of the firm, 
articles of agreement with respect to fees in pension cases? This ques- 
tion is to be determined by a reference to the hiw regulating the pro- 
I'edure of attorneys and ngents in pension chiims lile<l by them in the 
Bureau of I'ensions. In your conuuunication addressed to the elaim- 
ants, July 8, 1889, you say: 

The ret]uirements of existing laws relating to agents, attorneys, or other })ersonH prose- 
cuting claims for pension are found in sections 4785, 4780, as amended and set forth in 
the act approved July 4, 1884, which makes said service a personal seitice as indicated in 
the form of articles of agreement established under the provisions of the law cited. 

A careful reading of sections 4785, 4786, R. 6., as amended and set 
forth in the act aj>proved July 4, 1884, to which you refer, fails to dis- 
close any word or expression therein that either restrains or appertains 
to the creation of a power of attorney in pension claims, or in the execu- 
tion of fee agreements for the prosecution of such claims. Said sections, 
certainly, contain no inhibition upon the creation of such a power of 
attorney, but are confined to a definition of the duties of attorneys or 
agents, and of the articles of agreement into which claimants and attor- 
neys or agents may enter. It is plain, therefore, that these sections are 
not applicable to the inquiry that has been raised by this appeal. The 
only other section, defining the authority of the Commissioner and 
relating to or regulating the procedure of an attorney or agent in exe- 
cuting agreements for fees, is section 4768, R. S., which is as follows: 

Section 4768. The Commissioner of Pensions shall forward the certificate of pension 
granted in any case, to the agent for paying pensions where such certificate is made paya- 
ble, and at the same time forward therewith one of the articles of agreement filed in the 
case and approved by the Commissioner, setting forth the fee agreed upon between the 
claimant and the attorney or agent; and where no agreement is on file, as hereinbefore pro- 
vided, he shall direct that a fee of ten dollars only be paid the agent or attorney. 

It seems to be very clear that the foregoing section contains no inhi- 
bition upon an attorney in a pension claim by which he would or 
could be denied the right or privilege of creating a power of attorney 
whereby an agreement for a fee or any lawful obligation might be 
entered into and enforced. The section provides for the payment of 
"the fee agreed upon between the claimant and the attorney or agent,'' 
but there is no requirement whereby a firm of attorneys, located at 
Cleveland, or elsewhere, cannot create a binding power of attorney by 
virtue of which an agent, located in Washington, and representing said 
firm, would be endowed with all the authority of his principal or prin- 
cipals to do any act which the said principal or principals might do in 
referencfe to the same matter. To construe the words, ^^ between the 
claimant and the attorney or agent," as meaning and requiring the 
actual personal presence of the principal (attorney) and the claimant, 
at the same time and on the same spot^ in oxdei \/o e.QIi'3^x\£iS(i^\Rk %sql 
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agreement between them, and, therefore, as forbidding the intervention 
of an agent clothed with a power of attorney whereby he may represent 
the principal (attorney), wonld be to deny the right of a principal to 
create or employ an agent who coold bind bim in the transaction of 
such business as he himself, if present, would be competent to transact. 
Such a construction of the law is not only unwarranted by every part 
of it, but is inimical, alike, to established custom and to public i>olicy. 
3. This is a case wherein the doctrines applicable to the relation of 
]>rincipal and agent must prevail; and, as Mr. Paley says, ^^the rela- 
tion of principal and agent takes place whenever one person authorizes 
another to do acts or make engagements in his name." Here we fiud 
Milo B« Stevens & Co., 4ocated at Cleveland, Ohio, as principals, cre- 
ating, and filing with the Commissioner of Pensions, at Washington, D. 
C, a power of attorney authorizing Thomas R. Harney, an employii of 
their firm at its Washington oflice, as their ^^true and lawful attorney 
to sign for and in behalf of said finn, and to make promise, oath, and 
acknowledgment as to the acceptance by said finn of the conditions 
of the agreemenU as to fees and the amounts, if any, heretofore paid as 
required by law, giving and granting unto my said attorney full power 
and authority to do and perform all and every act and thing w^hatao- 
ever requisite and necessary to be done in and about the premises a« 
fully and to all intents and purposes as I might or could do, if person- 
ally present," etc. The authority thus conveyed to Harney is explicitly 
expressed, and appertains strictly and exclusively to the business of his 
principal; and the power of attorney was published by the principal in 
the most definite and emphatic manner, including oath and lawful seal. 
In view of this instrument and of the law, I see no reason that tends to 
impair its validity. Nor is there any such reason, either expressed or 
implied, in any statute relating* to the subject. The agency thus set up 
in Washington, by Milo B. Stevens & Co., of Cleveland, is as good and 
as binding upon them within its express limits, as their own presenee 
and their personal acts. It is just such an agency as Chancellor Kent 
describes as ** founded upon a contract, either express or implied, by 
which one of the parties confides to the other the mancigement of his 
business, to be transacted in his name, or on his account, and by whicb 
the other assumes to do the business and to render an account of it 
The authority of the agent may be created by deed, or writing, or ver- 
bally without writing, and, for the ordinary purposes of business and 
commerce, the latter is sufficient." It is not to be denied that such an 
authority as is here delegated to the agent may be given by any one 
who IS not disqualified from acting in his or her own capacitj'. As 
Chief Justice Story says, in his work on agency: "Every person, not 
under such a disability, is treated as being sui generis^ and capable not 
only of acting personally in all such matters by his own proper act, but 
of accomplishing the same object through the instrumentality of othen 
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• 
to whom he may choose to delegate, either generally or specially^ his 
own authority for such a purpose." 

4. The power of attorney which appears in these papers, being law- 
ful in itself and properly executed, binds Milo B. Stevens & Co., as 
attorneys in all the business named in said instrument, before the Com- 
missioner of Pensions; and Harney's acts, of whatsoever kind, done in 
pursuance of the express terms of said instrument, are to be regarded 
by the Commissioner as binding upon his principal, the same as if done 
by said principal in person, for all purpo.ses set forth in the power of 
attorney. In fact, Harney's acts in this case are the acts of Milo B. 
Stevens & Co.; and, so long as said power of attorney lasts, they will 
be so treated by the Department in all other such cases. 



Governed by the foregoing considerations and by the law as applica- 
ble to this and to similar cases, I respectfully overrule the action of 
your Bureau, as shown in your aforesaid letter, dated July 8, 1889, and 
sustain the appeal which was taken from said action. 



WIDOWS CXAIM— LIXE OF DUTY. 

Maey, widow of Henry Taffb. 

1. The rale in the case of General M. Brown, decided March 9, 1889, reaffirmed, viz: 

that " the line of duty in the service is averse to acts that are forbidden by properly 
authorized superior officers, and that are a violation of military discipline ; nor should 
a claim for pension be granted for a disability incurred as the result of claimant's 
own willful wrongdoing." 

2. The Department, however much disposed to hear an appeal to sympathy in behalf of 

a claimant, is con6ned by its duties to the impartial execution of the law, and pos- 
sesses no jurisdiction over claims for pension based upon considerations of charity. 

Assuftant Secretary Busaey to the Commissioner of Pensions^ July 26^ 1889. 

Herewith are returned to you the papers which accompany your re- 
port of July 13, 1880, in the case of Mary Taflfe, widow of Henry Taffe, 
late private Company F, Eightieth Regiment JS^ew York Volunteers, 
the some having been considered by me in connection with her appeal 
from the action of your Bureau adverse to her claim for widow's pension. 
No. 20,940. 

HISTORY OF CASE. 

The claim is based upon the death of claimant's late husband, Henry 
Taffe, who enlisted in the service September 25, 1861, and, as alleged, 
was murdered near Windmill Point, Va., during the night of March 
16, 1863, by private Cornelius Collins. The claim was rejected by your 
Bureau, on the ground that the soldier's death was in no way chargeable 
to anjr act in the line of military duty. 
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Tlie Acljiitant-(tenerar8 report shows: Soldier w.is enrolled and mas- 
tered into serviee, S<*pteiiil)ei 25, 18G1. He was murdered on the night 
of Mareli 1(>, ISI^J, near Windmill Point, Va., by Private Coruelius 
Collins, Comjiany K, Twt*ntietli New' York State Militia, for whicb said 
Collins was tried and sentenced by f2:eneral court-martial, as jiromul 
gated by General Orders No. 243, War Department, Adjutant-Generars 
Office, July 28, ls(;;j. 

The Judge- Advocate Generars report states: "General court-martial 
for the trial of Cornelius Collins for the murder of this soldier was con- 
vened March 24, ISIkJ. The eviden<ie a<Muccd by the trial was to the 
ett'ect that on the night of March 1(5, 180,1, the deceased soldier, with a 
comrade named Closkey, visite^l a picket post near Windmill Point, Va., 
at which place were stationed tlire<». other comrades, named, respectively, 
Doyle, Cole, and Collins. Before the court-martial, Doyle sw^ore that 
Taflfe and Closkey were under the influence of liquor when they arrived 
at the post, about 8 or 9 o'clock in the evening; that he (Doyle) had a 
gallon of whisky there, and they all drank it. During tbeev^ening Col- 
lins and Tatte had some ditliculty, as Doyle s;iys: They got to chokiug 
each other and handling each other pretty rough, and so we partdi 
them. Soon after that they went to bed, when Collins and Tafl'e had 
another difficulty which commenced in the tent. They then went out 
of doors ; the w itness followed them out ; saw TaflTe lying on the ground, 
and spoke to him, but he did not answer. Collins then attacked the 
witness with a bayonet and wounded his brejist. The next morniug 
Collins admitted that he had killed Taffe, and said he did it in self 
defense. Taffe only lived a few minutes after the witness found him. 
The liquor they had was procured for them by Lieutenant Uoysradt 
who commanded the detiiil. An Austrian rifle bayonet covered with 
blood, found near the tent, indicated the mode of death. Post mortem 
examination by the surgeon revealed that soldier had been killed by a 
long, sharp instrument piercing the right lung and severing the pul- 
monary artery. The court found Collins guilty and sentenced him to 
be hung. There was no evidence adduced for the defense. The court, 
in a petition accompanying their finding, asked leniency for the pen- 
sioner, on the ground tlnit he was intoxicated at the time the murder 
was conmiitted ; that the liquor >vjis furnished by his officers ; and that 
luul the officers visited this i)ost during the night of the murder, as it 
was clearly within their duty to do, the crime might have been averted 
General Hooker approved the sentence, and recommended mitigatioa 
of punishment. The President comnuited sentence to imprisonment 
during the war." 






The original declaration for pension was filed May 7, 1803. Claun 
rejected, on the ground tliat '^soldier was not in lino of duty when 
killed," (Date of rejection not stated.) 



DECISIONS RELATING TO PENSIONS. 159 

First Lieut. N. Hoysradt, iu a certificate dated Brandj^ Station, Va., 
December 6, 1863, says: On the 16th day of March, 1863, the sohlier, 
with permissiou of him (the commandiu^ officer), went to visit another 
guard post one-half a mile away to remain all night. While there. Pri- 
vate Cornelius Collins became intoxicated, noisy, boisterous, and quar- 
relsome ; Taft'e endeavored to quiet and pacify him, which endeavors re- 
sulted in a quarrel, whereupon Collins did bayonet and cause his (Tafie's) 
death. 

Augustus Cole, in an affidavit filed May 7, 1888, swears that he was 
a member of Company F, Tw'entieth New York Militia (80 volunteers). 
On March 16, 1863, there were four soldiers of his company on picket 
duty about one-half a mile from Windmill Point, Va., viz: Thomas 
Doyle, James McGowan, Cornelius Collins, and the affiant. They were a 
special detail placed on post there to prevent smuggling, etc. Had win- 
ter quarters, and had been there some time. A day or two before St. Pat- 
rich's Dayy Doyle procured an order from Lieutenant Hoysradt to the 
quartermaster for some whiskyj and obtained it. Affiant then went up 
to the company at Windmill Point and invited Michael McCloskey and 
Henry Taflfe to go down and spend the evening. They procured per- 
mission and came just before dusk ; both were sober at the time. Doyle 
then brought out the whisky, and Collins and Taffe took an occasional 
drink, as did some of the others. Finally, Collins became boisterous 
and wanted to fight. Taffe and some of the others tried to pacify him. 
Finally, Taft'e and Collins got outside. Collins with a fixed bayonet 
followed Taffe out, and bayoneted him through the right lung and killed 
him. Is quite positive that Taffe was sober wheu he came to the post. 

The same witness, in auother affidavit filed June 18, 1889, repeats his 
former affidavit almost verbatim. 



OPINION. 



The question whether or not the deceased soldier, by reason of whoso 
death this claim was filed, was, at the time of his death, in tJie line of 
duty for pensionable purposes, is the pivotal inquiry to be answered in 
determining the merits of the claim itself. 

The accompanying papers show that the history of the circumstances 
preceding and the immediate cause of the soldier's death is substantially 
as follows: On the 16th of March, 1863, Henry Taffe (the deceased) and 
Michael McCloskey (comrade) at Windmill Point, Va., procured from 
Lieutenant Hoysradt permission to visit for the night the provost guard, 
about half a mile distant, on the Potomac Kiver, they having received 
an invitation to spend said night with said guard. The provost guard 
to whom the aforesaid visit was made consisted of comrades Doyle, 
McGowan, Collins, and Cole. Upon the arrival of their guests* ta^t Uv^ 
post, the aforesaid comrades tej^deretl tUem >yltiaky • Do-^X^X^^XjvSi^^^Xia^* 
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Taflfe and McCloskey were under the influence of whisky when they 
arrived at the i)osty but Cole stiites that Taff'e was sober at the time of 
hU arrival. The testimony shows, however, that, after the entire party 
got together in the evening of March 16, 1863, the gathering and the 
festivities that followed being, as appears from the evidence, intended 
to celebrate the return of St Patrick's Day, they freely and frequenUy 
indulged in drinking whisky that had been procured for the occasion; 
and the evidence tends to show that Collins and Tafie drank to more or 
less excess. These two men got int4) a quarrel, which was probably 
incited by Collins. They quarreled somewhat bitterly, but were sep- 
arated, and then retired to bed. Subsequently, they awoke and the 
quarrel was renewed. Pending this stage of the controversy Taffe left 
the house, went out in the dark, and was soon followed by Collins. The 
two men again came in cont^ict with each other, and, as the evidence 
goes to show, Collins bayoneted Taffe to death, there being, however, 
no eye-witness to the event. Such ap]>ears to be, in general terms, a 
faithful account of the death of the deceased soldier whose widow, on 
account thereof, now claims pension. And, without entering into the 
merits of the quarrels between Collins and Taffe, the report of which is 
both meagre and indefinite, the question arises, is the case pensionable, 
in view of the known facts and of the law t 



It is obvious that the widow of the deceased soldier can not be law- 
fully pensioned, unless it be proved that the death of the soldier occiurred 
in and was due to the line of duty in the service. A careful considera- 
tion of this inquiry leads me to the following conclusions adverse to the 
claim: 

I. While it appears from the evidence that the deceased soldier and 
Michael McCloskey made a visit to the guard post, as afore described, 
with the permission of the commanding officer, yet it is admitted, and 
is clear, that the visit was made not in i)ursuance of any military dutf/j 
but simply to spend the night for personal pleasure. This fact is i-en- 
dered apparent by all the evidence in the case. In other words, the 
commanding officer. Lieutenant Hoysradt, gave Taffe and McCloskey a 
verbal privilege to call on their friends a quarter of a mile distant and 
spend the night with them in a social festivity in honor of St. Patrick's 
Day. The permission thus given was, in fact, an actual release of Taflfe 
and McCloskey from the line of duty for the time (a night), during which 
they were allowed to be absent from their immediate camp. They did 
not go for any "necessary purpose connected with the service^j they 
went on their "own private business or for pleasure"; and, when the 
soldier incurred deaths he was not engaged in the performance of any 
act growing out -of or related to the line of duty in the service. The 
facts of this case are of similar purport to those which appeared in the 
Claim of Pruitt, John (No. 160,699), which wa3 d^ide4 June 17, 1882, 
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>y Secretary H. M. Teller, who, in the course of his decision, said that, 
'In the administration of the pension laws, the Department has uni- 
brmly held that a soldier while absent from his command hj permission 
»r on furlough was not in line of duty, and, consequently, not entitled 
o pension for disability incurred while so absent, unless he was engaged 
ipon some public duty^ or was on sick leavcy or veteran furlough with tbe 
organization to which he belonged.'' 

2. Even if the deceased soldier (Taffe) and his companion (McGloskey) 
lad gone to visit the guard post, as aforesaid, on ''some public duty," or 
or a "necessary purpose connected with the service," yet the fact that, 
kfler reaching the post, they indulged, as is confessed, in the excessive 
ise of intoxicating liquor — ^a violation as it was of the discipline and 
ioHor of the service — ^put them outside the line of duty for pension- 
ibie purposes, on account of any disability incurred during such a state 
►f case. If they went by permission, in pursuance of tbe line of duty, 
;hey violated tbeir duty by voluntarily getting drunk and thereby un- 
itting themselves for executing faithfully and discreetly, as became 
loldiers, whatever orders were intrusted to them; and, therefore, when 
ihey drank the whisky, of which they evidently partook, they forfeited 
kll claim for pension on account of any injury or disability which might 
msue. They put themselves upon their own responsibility alone. If 
hey were not in the line of duty in a way to restrain them from the 
mprudeut indulgence of which they were guilty, then, they were not 
n the line of duty at all for pensionable purposes. 

3. There is no similarity, as cx)ntended by claimant, between the atti- 
ude of the deceased soldier (Taffe) and the relation sustained by 
Immerman (P. D., p. 1, vol. 3.) to the line of duty. In the case of 
Inimerman, as decided on motion for reconsideration, Marchj 25j 1889j 
he Department held, as it now holds, that — 

* * * in order to give title to pension, the injury or disease which caused the disa- 
)ility for which pension is claimed must have had a connection with the service as a result; 
ind, upon the facts set forth in the former decision, it is held that the injury for which 
lension was claimed wu connected as a result with the military service. Aramerman was 
n his proper place, ready to perform such duty as might be required, and the alleged 
njnry was incurred without fault or negleet on his part. 

Without attempting to determine tbe merits of the altercations which, 
IS the evidence shows, preceded and culminated in the killing of Taffe 
i>y Collins, the conclusion is, nevertheless, reasonable, and is not rebut- 
ted by testimony, that, but for the use of whisky and the consequent 
utoxication, of which Taffe and Collins were alike guilty, neither the 
quarrels nor the killing would have happened; and, therefore, it can 
lot be inferred that the deceased soldier (Tatte) was innocent of the 
listressing and obvious contribution to his own death. In the case of 
General M. Brown, decided on a motion for reconsideration, March 9, 
L889, the Department held that "the line of duty in the service is ad- 
23044— VOL. 3 11 
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verse to acts tluit are forbidden by i)roperly authorized superior officers, 
aud that are a violation of military discipline] nor should a claim for 
pension be granted for a disability incurred as the result of a claim- 
ant's own willful wrongdoing,^ If, therefore, the deceased soldier, in- 
steiid of binng killed, had been seriously injured and disableil under 
the circumstances established in this case, and had applied for pension, 
tlie Department would have been required, in pursuance of long recog- 
nized i>recedents, to njevt the claim; and now, in view of the facts 
w hich have l)een disc]ose<l, tlie claim of the widow must likewise be 
rejected, inasmuch as the soldier^s death was not due to the line of dutt/ 
Jor pensionable purposes. 



Keferences are made in this appeal to the financial needs of claimant, 
and, in view of it, I deem it proper to state that, in adjudicating a 
claim for pension, the Department is not, nor can it be guided by sucb 
considerations. An appeal to sympathy in behalf of a claimant may be 
properly addressed to the community in which claimant resides, and 
Hucli an appeal, as in this case, should be kindly heard and promptly 
responded to, on the part of a patriotic and humane people; but the 
Department, however much disposed to hear such a plaint, is confined 
by its duties to the impartial execution of the law, and x>08sesses no 
jurisdiction over claims for pension based upon considerations of 
charitv. 

The rejection of this claim is approved, and the pai)er8 in the case 
are, herewith, returned to you. 



OBIGII<( IN SERVICE— PATHOLOGICAL. SEQUENCE. 

Heinricu Schoening. 

1. Probabilities of origin of the disability in the service. 

2. The medical opinion, that disease of heart is a result of rheamaiism, accepted bjrthe 

Department. 

Assistant Secretary Bmsey to tlie Commissioner of PensionSy July 26 ^ 1889. 

The papers which accompanied your report of April 27, 1880, in the 
case of Heinricli Schoening, Uite of Company K, Tenth Iowa Infantiy 
(No. 347,805), are herewith returned. 

The soldier, a German recruit, was enrolled on the 27th of September, 
1864, and is borne without remark till the 29th of May, 1865, when 
mustered out. He reached the company not hiter than November and 
probably earlier, with several other recruits; had been but seven months 
in America; and did not become well known to his English-speaking 
comrades. General Sherman was preparing for his march to the coast, 
and this man's service embraced exactly Sherman's last campaign. 



DECISIONS RELATING TO PENSIONS. 163 

Daring the winter advance through the Carolinas, the recorded disa- 
bilities of the soldiers from exposure were much fewer t^ian those which 
were actually incurred and should have been recorded. This, as well 
as the wet and mud of that winter march, must be remembered in justly 
estimating the probabilities in the case. 

The claim was filed in February, 1880. The rambling declaration of 
that date amounts to this, viz: On the march from Savannah to Wash- 
ington, and in March, 1865, claimant contracted jaundice, palpitation of 
heart, and blood-vomiting. This allegation was prefaced with a circum- 
stantial account of exposure at Memphis, about the 25th of February, 
1865, while on the way to join his command. A "heavy cold over his 
entire body'' was the alleged immediate result of this. No permanent 
result, however, was alleged, and this part of the declaration is not im- 
}>ortant, except as showing the unreliable character of claimant's state- 
ments; for it is not probable that he was at Mem[)his at or near that 
time. 

On the 3d of October, 1881, he filed another declaration, repeating 
the story of exposure at Memphis, in February, 1865, again alleging 
jaundice and palpitation of heart in the Carolinas, in March, and de- 
claring that, "since my discharge, I have been under medical treatment 
of Dr. A. Kunze, for inflammatory rheumatism, violent palpitation of 
the heart, asthma, and bronchial hemorrhage, resulting from the effects 
of my injuries received in the military service as above-stated." Blood- 
vomiting is omitted, unless the bronchial hemorrhage after discharge 
be taken as the same thiug. 

On the 23d of January, 1883, claimant filed another declaration, which 
says that, "on the march from Kingston to Chattanooga, Tenn., in Feb- 
ruary, 1865, the sergeant of my company ordered me to mount a horse 
to lead three captured horses — and my horse, stumbling, threw me off 
and fell upon my body, causing violent pain in my chest for a long 
time, and increasing my disabilities from disease of heart, blood-vomit- 
ing, obstruction in breathing, swelling of the chest, and rheumatism 
considerably, and that I omitted to allege this fatal accident in my 
declaration." Before a special examiner, in 1884, he declared that heart 
disease was contracted on the march between Kingston and Chatta- 
nooga, about February, 1865; that in March he contracted the jaundice 
and vomited blood; and that, between Kingston and Chattanooga, in 
February, 1865, the fall from a horse occurred, as before alleged, which 
increased the heart disease, blood- vomiting, and shortness of breatli, 
"and after this time I first felt the rheumatism.'' He admitted that he 
has had no jaundice since discharge. He said that he first spat blood 
in North Carolina, "right after" the horse fell on him. Again, before 
the special examiner he declared that he first had rheumatism "about 
two weeks before he was discharged at Kingston, North Carolina." His 
repntation for credibility is marked "bad" by the special ^^^vaxaKt* 
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In 1881, the claimant filed the affidavit of Alfred Boseman, detailing 
great exposure suffered by soldier between Nashville and Chattanooga, 
abont the 25th of February, 1805, and further exposure in crossing 
Savannah Bay ; saying that, about June 15, 1865, the soldier was on 
picket duty in wet clothes, and was then conveyed by ambulanoe from 
his company while in a senseless condition. He named no disabiUty 
and described none. WJien written to by the Bureau of Pensions, he 
signed a letter written by the haud that had done all the writing in the 
case, saying that, during the exposures before mentioned, soldier had 
contracted heart disease, difficulty of breathing, jaundice, and blood- 
vomiting. The credibility of this witness is reported ^^bad." 

In 1881, there was also filed the affidavit of August Jarr, reciting the 
alleged exposure at Memphis, about February 25, 1865, when and 
where soldier became affected with palpitation of the heart, and saying 
that in IS^orth Carolina he contracted jaundice. In a letter, he subse- 
quently wrote that the soldier was with him on the march from Atlanta 
to Washington; that he frequently came into camp an hour or so later 
than the rest of the regiment ^^on account of that he was sick;" that in 
the Carolinas he had jaundice; and that he also complained of blood- 
vomiting, <'and said the doctors treated him for heart disease." Before 
the special examiner, Jarr testifies to jaundice in the service; that he 
never saw claimant spit blood; does not name rheumatism, nor describe 
symptoms in such a way as to prove that it existed; but does know that 
soldier complained of his breast on the march during the winter. Much 
of the former affidavit prepared by the attorney is denied; but, if this 
w ituess is to be believed, there was much disability which resembled 
an affection of the heart in the service. ''He was complaining of pain 
every day." " He had a cough a good deal that winter." '• He was a 
good deal better when mustered out." He ''laid down and said he was 
sick — pain in bis breast a good deal." He complained of bis breast "a 
good many times, on the whole trip, and his health wasn't good when he 
was mustered out." In answer to the question "Did you hear him say 
anything about having trouble with his heart?" deponent says, "I guess 
he did in the winter — there was shaking of his heart." Such is the 
testimony of Jarr before the special examiner, who rates him "good." 

The other original witness, Eoseman, at first remembered before the 
special examiner only jaundice in the service and the fall from the 
horse; then he remembered rheumatism and pain in the region of the 
heart. What he says is entitled to very little weight 

There have been two medical examinations. The first, 1881, says: 
"Applicant claims to have had jaundice in the army, but never since; 
no evidence now appears. The 'blood- vomiting' is a slight expectora- 
tion of blood when he catches cold or lifts hard — sometimes only once 
a year, he states. The heart sounds are normal." The board making 
this certificate finds none of the alleged disabilities, and says: "He is 
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not entitled to a pension." The second certificate, made the next year, 
finds "very loud rasping innrmnr which almost entirely covers second 
sound of heart, heard most distiuctly near apex. He claims he vomits 
blood, but the above was all the evidence of disease that we could dis- 
cover. Disease of heart one-half. He brought us a certificate from a 
physician that he had just been treating him for rheumatism, but we 
could find no evidence of it." 



The all-embracing declarations and the original testimony, which are 
known to contain much untruth, create the impression that the claim- 
ant and his first attorney were willing to file declarations to cover 
everything and testimony to prove anything. The alleged injury by 
falling from the horse may be dismissed from consideration. There is 
no acceptable evidence of such an accident, and much reason for doubt- 
ing it; but, if it occurred, it only "increased" some of the alleged disa- 
bilities and caused none; and, although the regimental surgeon has 
sworn to some such injury before a special examiner, he also gives the 
opinion that there was a complete recovery from its effects; and, finally, 
the same surgeon had previously written to the soldier, from California, 
in 1883, that he could not remember his case. The surgeon says that 
the jaundice was in September, 1864, the month of enlistment, but he 
thinks there was a full recovery; and the claimant admits that he has 
not had it since discharge. The medical certificates do not find it, and 
Dr. Kunzc does not see its effects — ^for which reasons, this also drops 
oat of the case. The blood-vomiting dwindles, on examination, to an 
expectoration not sufficient for a rate, and is evidently due to an affec- 
tion of respiratory organs which is not established in service, and begun 
several months after discharge. Heart disease alone is found and 
rated. 

After an exhaustive special examination we have but two witnesses 
besides Boseman and Jarr, who cast any light on the question of origin 
in service. George Steffe gives a clear account of his and the soldier's 
movements. He "remembers that claimant was in bad health, but can 
not say what the nature of the sickness was. I remember of him spitting 
blood, but can't say where, and I can not remember any other disease 
claimant had." Steffe is marked '*fair,^ and biased in claimant's favor. 
The captain of the company, marked "good," says: "My recollection is 
he was always complaining, but I can not say what ailed him. He was 
a good soldier and always willing. All I can remember about him is 
he was always grunting, but I do not know what the trouble was or 
how bad he was affected." 



No right to a pension has been proved, and the question is whether 
we have so strong a case of probabilities aa wo\\\d ^wct^\\\» \>\^ ^!^<3^- 
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ance of one. The claimant was mustered out in this city, on the 29th 
of May, I8G0. In 1881, Dr. Kunze, who is reported "good" by the 
speciail examiner, and of whom the postmaster wrote, "Dr. Kunze is a 
regularly practicing honiGeopathic physician of excellent repate, and is 
believed to be a gentleman of integrity and honor," in his first state- 
ment swore, that in Iowa, in June, 1865, claimant was sick with inflam- 
matory rheumatism complicated with endocarditis; that he had suffered 
ever since from palpitation, shortness of breath, and occasional attacks 
of bronchial hemorrhage; and that he treated him in 1873 and 1878, for 
repeated atUicks of inflammatory rheumatism. The next year he again 
testified that he treated claimant ^^from the middle of June, for several 
weeks, in 1865, for inflammatory rheumatism with affection of the heart^ 
Bronchial affection and a continuance of rheumatism and palpitation 
are then shown as before. The affidavits were written by himself, and 
soon after the second one he wrote fully to the Bureau of Pensions, 
saying, ^4n June, 1865, 1 went to see him for seventeen days, for inflam- 
matory rheumatism with affection of heart — the complication marked 
endocarditis in my notes." He details subsequent treatment for rhea- 
mutism, asthma, and slight bronchial hemorrhages. While not abso- 
lutely clear on the point, it must be inferred that he means to say that 
the bronchial difficulty arose in the fall of 1865, or in the winter of 
1865-6. Dr. Kunze was twice before the special examiner, and shows 
that for June, 1865, he has a record of the diseases as well as of the 
visits, and he began treatment for the inflammatory rheumatism on the 
14th of that month. He makes it clear that treatment for asthmatic 
and bronchial troubles began in the fall of 1865. He found the heart 
disease a fact, in June, 1865. He thinks heart disease has been con- 
tinuous since the 14th of June, 1865. On the 24th of June, he has a 
record of prescribing digitalis. He is positive that heart disease existed 
on that date. He says ^' heart disease is the sequel of rheumatism in 
this case." His testimony is full, consistent, and unquestionably hon- 
est. It proves that the soldier, sixteen days after discharge, was in 
bed with inflammatory rheumatism; and that disease of hearty if not 
then a fact, was certainly a fact only ten days later. Nothing between 
the 20th of May and the 14th of June had happened to the soldier to 
cause either disease, so far as has been discovered. Whether the dis- 
ease of heart was the result of rheumatism must necessarily be a 
matter of opinion; and, in the opinion of the best possible witness, it 
was. It is possible, but not [>robable, that heart disease, a fact on th^ 
24th of June, if not sooner, was the result of a rheumatism that did not 
exist till the 14th. It is more probable that, if heart disease was not a 
fact in service, it came from a rheumatism that existed before the 29th 
of May. It is probable that the complaints of the soldier, l)etween 
Savannah and Washington, were by reason of one or both of these 
diseases. 
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What the degree of disability froiu rheumatism has been, beyoud 
that covered by disease of heart, must depend upon a new medical 
examination of the soldier and a careful consideration of the testimony 
of Dr. Kunze. The Department accepts his opinion that the disease of 
heart is a result of rheumatism; and, after carefully weighing such evi- 
dence as we have, holds that the responsibility of the service for both 
diseases is sufficiently probable. The claim will therefore be adjudi- 
cated accordingly. 

RESTORATION -SECTION 6, REVISED STATUTES. 

James A. Furley (Mexican War.) 

1. There is no law authorizing the restoration of pensioners on account of disabilities 

incurred in the Mexican war, who were deprived of their pensions under the pro- 
visions of the act of February 4, 1862, unless they show that such deprivation was not 
in consonance with the law and the facts. 

2. The restoration of persons mentioned in section 5 of the act of March 9, 1873, is not 

contingent upon proof of their loyalty. On the contrary, its effect is to absolve them 
from furnishing such proof, since it declares that the joint resolution of March 2, 1867, 
and section 4716 prohibiting the payment of money on account of pension to disloyal 
persons, shall not apply to them. 

3. Pensioners residing in States in and during the rebellion whose names were stricken 

from the rolb by act of February 4, 1862, shall, upon proof of their loyalty to the 
Government, be restored, with payment from the date of last receipt of pension. 
(Buling No. 35, March 17, 1866.) 

Assistant Secretary Bussey to the Gommissianer of PensionSj July 27, 1889. 

The papers in the case of James A. Furley, Company G, Second 
Peunsylvauia Volunteers, are herewith returned. I have carefully con- 
sidered the motion filed by the pensioner through his attorney, J. 
Ambler Smith, of this city, asking that the departmental decision of 
September 14, 1887, affirming the action of your Bureau, relative to his 
application for restoration of pension, be reviewed and overruled; and 
1 have arrived at the conclusions hereinafter set forth. 

It appears that Mr. Furley, while serving as a private soldier during 
the war with Mexico, and while in the line of his duty, was wounded 
in the left side and right arm. In November, 1848, he was granted a 
pension for the disability resulting from said wounds, at the rate of $S 
per month, commencing February 29, 1848, which he continued to draw 
until March 4, 1863, after which date his name was dropped from the 
list of pensioners upon the recommendation of the then Commissioner 
of Pensions, in consequence of a report from Lt. Col. William S. Fish, 
provost marshal of the Eighth Army Corps, stating that the pensioner 
had been arreste<l April 10, 1863, at Hagerstown, Maryland, for hurrah- 
ing in the streets of that town Ibr ^' Jelf Davis and the Southern Con- 
federacy,'' and making use of other disloyal and trea^owixXA^ ^fe\\\I\\fiL^\iX^, 



168 DECISIONS RELATING TO PENSIONS. 

and that he had, by order of the said provost marshal, been sent 
through the lines into the Ko-ealled "Southern Confederacy." This 
action was in conformity with the net of Congress approved February i 
1862, directing the Secretary of the luterior to strike from the pension- 
rolls the names of all such persons as had taken, or shonid thereafter 
take up arms against the Government of the United States, or who had 
" in any manner encouraged the rebels or manifested a sympathy with 
their cause.'^ 

On the 18th of October, 1871, an application for restoration of pen- 
sion was filed, which was rejected by your Bureau, and, upon an appeal 
to the Secretary of the Interior, the rejection was affirmed. 

Applications filed March 18, 1874, and June 18, 1880, met with a 
similar fate. 

A mass of additional testimony bearing upon the question of the 
claimant's loyalty having been filed, the case was, on the 7th of March, 
1887, reexamined by the late Commissioner of Pensions, John C. Black, 
who decided that the evidence was '' abundant to show that the claim- 
ant was faithful to the cause of the Union and was loyal throughoat 
the war, and that about the time of the offense charged claimant was 
in the habit of drinking liquor to excess, and the sentiments of dis- 
loyalty attributed to him were not an expression of bis real feelings, 
but were due rather to the exuberance and liberty of feeling produced 
by intoxication." The Commissioner further said : 

I am of the opinion that the evidence now on file afforda abundant joatification for the 
restoration of the claimant's name to the pension roll, and that the facts established briog 
the case at bar clearly within the rule laid down in the case of William B. Walton, cap- 
tain Company H, First Tennessee Volunteers, where it was held that the soldier's name 
could not be restored to the roll prior to the filing of his application therefor. 

In accordance with this opinion, the pension was restored firom 
October 18, 1871, the date at which the first application for restoration 
was filed. 

On the 19th of March, 1887, the attorney appealed from that settle- 
ment of the claim, contending that the pension should have been 
restored from the date to which it was last paid, March 4, 1863. The 
late Assistant Secretary of the Interior, in his opinion rendered Sep- 
tember 14, 1887, said : 

It appears that the action of your office in fixing the date of the commencement of the 
pension of the appellant was had in accordance with ruling No. 206 of your office. After 
a careful and exhaustive review of the evidence and of the questions of law involved in 
the case^ the Department is of the opinion that your action was correct, and it is affirmed 
and the appeal dismissed. 

It is this decision which I am asked to reconsider and set aside. 



Ruling No. 206, to which reference is made, is identical with the 
decision ,of the Commissioner of Pensions in the claim of William B. 
Walton, cited by him as a precedent* for the 'dtttvoiv m this case. 



DECISIONS RELATING TO PENSIONS. 169 

It apx>ear8 from said decision or ruling that Walton was dropped from 
the list of pensioners under an alleged order from the then Commis- 
sioner of Pensions (which order was supposed to have been issued 
under the provisions of the act of February 4, 1862), directing the 
dropping of the names of all pensioners residing in the States in rebel- 
lion. The gist of the ruling is that Walton's name might be restored 
to the rolls from the date of his filing an application therefor, subject 
however to section 4719 E. 8., which requires that an application for 
restoration shall be accompanied by evidence satisfactorily accounting 
for the failure of the claimant to apply for restoration of pension, and 
by medical evidence in the case of those who are exempt from biennial 
examinations as to the continuance of the disability ; and subject, fur- 
ther, to the first proviso of section 5 of the act of March 9, 1873, which 
is as follows : " Provided That no money shnll be paid to any one on 
account of pension for the time during which his name remained 
stricken from the rolls ; " and upon further filing his affidavit, accom- 
panied by the testimony of two competent witnesses to the same effect, 
that the claimant did not aid and abet the late rebellion against the 
authority of the United States. 

The reason for making Walton's restoration subject to the proviso of 
section 5 of the act of March 9, 1873, is not clear, and seems to have 
been due to a misunderstanding of the scope and purpose of that sec- 
tion, which is as follows: 

Sec. 5. That the Secretary of the Interior be, and he is hereby, aathorized and directed 
to restore to the pension rolls the names of all persons now surviving heretofore pensioned 
on account of service in the war ot eighteen hundred and twelve against Great Britain, 
or for service in any of the Indian wars, and whose names were stricken from the rolls in 
pursuance of the act entitled ''An act authorizing the Secretary of the Interior to strike 
from the pension rolls the names of such persons as have taken up arms against the 
Govemment, or who have in any manner encouraged the rebels/' approved February fourth, 
eighteen hundred and sixty-two ; and that the joint resolution entitled ''joint resolution 
prohibiting payment by any officer of the Government to any person nol known to have 
been opposed to the rebellion and in favor of its suppression,'' approved March second, 
eighteen hundred and sixty-seven, and section forty-seven hundred and sixteen of the 
Bevised Statutes of the United States shall not apply to the persons provided for by this 
act. Provided, That no money shall be paid to any one on account of pensions for the 
time during which his name remained stricken from the rolls. 

It is very evident that this proviso could only have been intended to 
relate to the classes of persons designated in the preceding part of the 
section^ viz : survivors of the war of 1812 and of the Indian wars. 
Nothing in the body of the section, nor in the proviso, affects surviving 
pensioners on account of the war with Mexico. It will be observed, 
further, that the restoration of the persons mentioned in this act of 
March 9, 1873, is not made contingent upon proof of their loyalty. On 
the contrary its effect is to absolve them from furnishing such proof, 
since it expressly declares that the joint resolution, of Ma££5^\l^^^S:R^v^ 
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and section 4716 prohibiting the payment of money on aocoont of pen- 
sion to disloyal persons, shall not apply to them. 

Upon what law, then, rests the ruliug that Walton, who was required 
to prove his loyalty during the rebellion, could have his pension restored 
only firom the date of filing an application therefor, I frankly answer 
that I am unable to state. So far as my researches extend there is no 
law authorizing the restoration of pensioners on account of disabilities 
incurred in the Mexican war who were deprived of their pensions under 
the provisions of the act of February 4, 1862, uuless they can show that 
such action was not in consonance with the law and the facta. 

If the action was erroneous, then they are entitled to reparation, and 
the reparation must be as ample as the injury. If it was not erroneous, 
there can be no restoration of pension for any period. 

Beturning now to the consideration of the case of James A. Furley, 
it appears that the Commissioner of Pensions, after an examination of 
all the evidence, was satisfied that the said Furley was not ameuable to 
the provisions of the act of February 4, 1862, that the words uttered 
by him while under the iutiueuee of liquor did not represent his real 
sentiments, and that he did not, in any manner, ^^ encourage the rebels 
or manifest a sympathy with their cause.'' That view has received the 
sanction of the Department and may be regarded as settled. Assuming 
that the claimant wa^ eutitknl to restoration, the only question to be 
determined is from what date should the restoration have taken effect 

The action that deprived him of his pension while proper enough 
upon the evidence then before the Department was, in fact (so it has 
been held) eiToneous, and did him a great injustice. He is in the same 
position as a man whose peusiim has been stopi>ed on the representa- 
tion of an examining surgeon that the disability for which the pension 
was granted has ceased. Upon the production of proof that the sur- 
geon was mistaken and that the disability still exists, he is entitled to 
restoration /row the date of dropping — not from the date of filing an 
application for restoration. Such is the practice of your Bureau. It 
does not rest upon any specific legislative enactment, but upon the prin- 
ciples of right and justice and needs no argument to sustain it. 

Now, the claimant, Furley, ha\ing shown to the satisfaction of the 
Commissioner of Pensions and to the Secretary of the Interior that he 
was not a disloyal citizen but a loyal one, is, under the same rule, enti- 
tled to have his pension restored from the time at which it was taken 
from him. I find that this view is in harmony with the practice of the 
Pension Bureau prevailing previous to the promulgation of the decision 
in the Walton case, as appears from ruling No. 35, dated March 17, 
1866, as foUows : 

Pensioniers roBiding in the States in and during the rebellion, whose names were strickeo 
from the rolls by act of February 4, 1802, shall, u}K>n proof of their loyalty to the Gdv- 
ernmenty be restored with payment /rom date of lad receipt o/pemsion. 
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The decision of September 14, 1887, is reconsidered and ovemiled, 
and you are requested to reissue Mr. Furley's certificate and allow him 
pension from March 4, 1863, deducting all amounts paid him since 
October 18, 1871. 



TJSTE OF DUTY— PmSITIT OF PLiEASUKE. 

Susan Stevenson (dependent mother.) 

A soldier is not in line of duty while absent beyond the lines of his oommand on leave 
or on pass in pursuit of pleasure, or to attend to private business, and a disability 
ooptracted or accidental injury occurring while so absent, is not pensionable. 

Assistant Secretary Bussey to the Commissioner of PensionSy July 2^ 1889. 

I have carefully considered the accompanying motion filed May 29, 
1889, requesting that the departmental decision of May 2^^ 1887, affirm- 
ing on appeal the action of your Bureau rejecting the claim for depend- 
ent pension of Susan Stevenson, mother of William Stevenson (No. 
234,077) be reconsidered by the Department. 

This claim was, rejected by your Bureau upon the ground that the 
aforenamed deceased soldier was not in line of duty when he met his 
death. Upon appeal to the Department said action of rejection was 
affirmed by the decision rendered May 26, 1887, upon the same grounds ; 
but matters were referred to therein which were not necessary to the 
determination of the question involved, and authorities were cited in 
support of said decision which were in no manner applicable to this 
claim. The other questions involved in the claim were not discussed, 
nor is it necessary to refer to them here, the sole question to be consid- 
ered being whether or not the soldier was in line of duty at the time of 
his death. The admitted facts relative to the death of the soldier 
appear to be as follows : He accompanied two comrades who had a pass 
or verbal leave of absence, permitting them to go from camp to the city 
of Norfolk, Va., to attend the theatre. While on the way he became 
involved in an altercation with a negro who stabbed him, inflicting a 
wound from which he died. 

The " gist ^ of this motion is that the testimony of the soldier's com- 
manding officer. Captain Daily, shows that the soldier had his permis- 
sion to be absent from camp and to accompany said comrades to the 
theatre in Norfolk ; that consequently he was in line of duty at the time 
he was fatally injured, and that the said decision was therefore erro- 
neous and should be overruled, or the claimant should be permitted to 
show by other evidence that the soldier did have such permission to be 
absent from camp at the time. 

As a matter of fact the testimony of Captain Daily, upon which such 
stress is laid by the claimant, distinctly traverses ttietYi^OT's \v\>avv^">\\v2^ 
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she therein seeks a reconsideration of said decision, inasmuch as he 
states onequivocally that, while he had given passes to the two com- 
panions of the soldier to be absent upon that occasion and to visit the 
city of Norfolk for the purpose of attending the theatre, ^^ Stevenson 
hail none to my (his) knowledge." 

It is wholly immaterial, however, whether it is a fact or not that tlie 
soldier had a pass or permission to be absent from his command for the 
purpose alleged, at the time he was kiUed. It may be granted that he 
did have his Captain's permission to accompany his two companions 
to the theatre as contended by the claimant; he was unquestionably 
out of the line of duty at the time he received his fatal injury, and no 
pension can result to the claimant by reason of his death therefrom. 
It was held by the Department as far back as 1865 by Harlan, Secre- 
tary, that a soldier was not in line of duty while absent on leave or on 
a pass, in pursuit ofpleasurcj or to attend to private business, and that 
a disability contracted, or accident occurring while so absent, was not 
pensionable. This hohliug has been consistently adhered to ever since 
by the Department and by the Bureau of Pensions in thousands of 
adjudicated cases. There is no departmental ruling in connection with 
the administration of the pension laws which is more fi.rmly established 
or better settled. (See cases cited on pages 267, 268, and 269, Digest 
1885 ; also cases of Croft, Sarah, 1 P. D., page 279 j Yant, John, id., 
page 118 ; Cummings, W. H., id., page 351, &c.) 

It is manifest that the aforesaid ruling settles the only question 
raised by this motion, conclusively demonstrates the soundness of the 
conclusion arrived at in said departmental decision, and the correct- 
ness of the action of your Bureau affirmed thereby, although it is to be 
regretted that the discussion of irrelevant matters in said decision, and 
the citation as authority, sustaining the same, of departmental decisions, 
such as that in the case of Ammerman, which have no bearing upon the 
questions involved in this claim, have tended to confuse the mind of the 
claimant as to the real difficulty in the way of the allowance of her 
claim, causing the making of just such a motion for reconsideration as 
this. 

For the foregoing reasons I am clearly of the opinion that the said 
departmental decision of May 24, 1887, should be adhered to and this 
motion overruled. 



THIHD GRADE— ACT OF MARCH 3, 1888. 

James G. Smith. 

J* 

The act of March 3, 1883, substituted the rate of $'24 per month for that of $18 per month 
which had been provided by section 4698, R. S., for a disability eqaivalent to the 
loss of a hand or a foot. The rate of $18 was retained by the proyiso in said act 
(March 3, 1883)^ for the purpose only of dividing, proportionately, for any d^^ree of 
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disability more than " total " (|8), and less than the loss of a hand or a foot, or for an 
equivalent thereto. 

Assistant Secreta^-y Bussey to the Commissioner of PensUms^ July 20 ^ 1889. 

Herewith are returned the papers which accompanied your report of 
April 25, 1889, upon the appeal of James G. Smith, Inte First Lieuten- 
ant, Company A, Seventh Iowa Cavalry, from your action in fixing the 
nite of his pension. 

The appellant is a pensioner at the rate of $18 per month from March 
7, 1888, for rheumatism and disease of the legs, result of scurvy. From 
the action of your Bureau fixing his pension at above rate, he appealed 
to the Department April 8, 1889, contending that said rate was inade- 
quate for the degree of disability shown by his medical examination, 
and also that it was error to fix his pension at $18 per month, no such 
rate of pension being known to the law for any degree of disability, at 
the date said action was taken, July 28, 1888. 

The appellant was medically examined April 7, 1886, by the board of 
surgeons at Sigoumey, Iowa, who rate his disability from rheumatism 
and disease of legs at $24 per month. He was last examined by the 
board of surgeons at Ottumwa, Iowa, March 7, 1888, who rate him 
-}-J for rheumatism and -^ for results of scurvy. Pending this appeal, 
the claim was submitted to the Medical Eeferee for his opinion upon the 
adequacy of the rating given appellant, and that oflScer held, March 
21, 1889: "the medical examinations in the case do not warrant any 
increase rate. The sum which the claimant now receives is fair and 
just, and the present rate should be adhered to." 

The contention of this appeal that error was committed in fixing the 
rate of appellant's pension at $18 per month on July 28, 1888, for the 
reason that no such rate was at that date known to the law, and that 
he should either have been rated under section 4699, E. S., at a propor- 
tionate part of 118, commensurate with the degree of his disability 
established, or been allowed the rate of $24, as provided by the act of 
March 3, 1883, for the same degree of disability for which the rate of 
$18 had been provided by section 4698, R. S., is undoubtedly correct. 
It is in strict accord with the repeated holdings of the Department. 

The Department has expressed its views upon this subject with such 
frequency and emphasis that it is considered useless to repeat them 
here at length. It may be briefly stated, however, that, in the opinion 
of the Department, the act of March 3, 1883, substituted the rate of 
$24 per month for the rate of $18, which had, previous to that date, 
been provided by section 4698, R. S., for a disability equivalent to the 
loss of a hand or a foot. The passage of said act abolished the rate of 
$18 per month for said disability, and the rate of $24 per month super- 
ceded it. Kor was tliu rate of $18 retained by the proviso in said act 
of March 3, 188:5, for any other purpose than t« b^ ^XQ^Qv\I\cyM\\*^^ 
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divided for any degree of disability more than ^^ total " ($8)^ and less 
than the loss of a band or a foot, or for an equivalent thereto. It foUows, 
therefore, that, when the appellant was rated at $18 per month, it was 
equivalent to an abjudication that his disability was equivalent to the 
loss of a hand or a foot — the only degree of disability for which said 
rate could ever have been given him — and he should have been rated 
at $24 under the act of March 3, 1883 ; or he was erroneously rated too 
high for the disability existing, and should have received some propor- 
tion of $18 commensurate therewith. There is no escaping from one 
horn or the other of this dilemma. In either case, the action taken was 
erroneous. 

It is necessary, then, to inquire what rate should have been given the 
appellant upon the date aforesaid. 

In this inquiry, the foregoing opinion of the Medical Referee is of 
little if any service, since it is not in any degree resiK)n8ive to the 
inquiry upon which his opinion was desired. It bears upon its face 
intrinsic evidence that the material points in the claim were not consid- 
ered at ail. It advises adherence to a rate of pension that is clearly 
illegal, and had no existence in the pension law at the time it was 
allowed, or when said medical opinion was rendered. 

The two last medical examinations of the claimant by boards of sur- 
geons, above mentioned, show a disability existing upon the respective 
dates when they were held, which would entitle the appellant to the rate 
of $24 per month. Nothing appears in the claim which in any manner 
controverts or contradicts the certificates of these medical examinations 
or to cast a doubt upon the correctness of the conclusions of the boards 
contained therein, since it is to be inferred, from the foregoing opinion 
of the Medical Referee, that the certificates of said examinations must 
have escaped his attention. 

The Department is therefore of the opinion that the apxvellant is 
shown to be entitled to the rate of $24 per mouth provided by the act 
of March 3, 1883, for a disability equivalent to the loss of a hand or a 
foot from March 7, 1888, the date of the last medical examination made 
under his pending claim for increase. 

The said action of your Bureau, in fixing the rate of nppellant's pen- 
sion at $18 per month from March 7, 1888, is therefore reversed, and 
you are directed to readjust and rerate said pension in accordance with 
the views herein expressed. 



LINE OF DUTY. 

Baxter Hamilton. 

Volantary interference in a personal altercation between two soldiers, in the presence of 
their superior officers, puts the soldier so interfering outside the line of duty for pen- 
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Aisiitant Secretary Bussey to the Commisrianer ofPeneianSy July 24^ 1889. 

I have considered tbe motion filed by Charles E. Fairman, attorney , 
of this city, asking that the departmental decision of Jane 6, 1888, 
afiirming the rejection by yoar Bureaa of the pension claim of Baxter 
Hamilton, late of Company C, Two hundred and Fifth Pennsylvania 
Infantry, be reconsidered and overruled. 

This clnim was rejected in November, 1887, on the ground that the 
alleged cause of disability (fracture of the breast bone), was not incurred 
in the line of duty. In the letter of the Department affirming that 
action, reference was made to the case of William M. Ammerman as a 
leading one in the consideration of questions involving "line of duty." 

It is argued by the attorney in this motion for a reconsideration, that, 
as the decision in the Ammerman case has been overruled, the decision 
in Hamilton's case should not be adhered to. 

The facts in the two cases, bearing upon the issue of line of duty, are, 
however, somewhat different. 

Ammerman was not a voluntary participant in the "skylarking" in 
wliich his injury was sustained. He was standing in front of his tent 
in the line of duty, because he was in his proper place and ready to 
perform such duty as he might be called upon to do. A comrade 
kneeled behind him and another pushed him backwards over the one 
kneeling. He was passive in the whole affair and in no way responsible 
for the resulting injury. 

The circumstances of Hamilton's injury, as they are alleged, were 
these: There was a fist fight in progress between two members of his 
company, which appears to have been conducted in a formal manner, 
under the auspices of the captain of the company. Hamilton, who was 
standing by, tried to prevent them from fighting, and one of them hit 
him upon the breast with such force as to break the breast bone. He 
says he was under no special orders at the time, but believed that it 
was his duty to interfere and try to keep the peace. 

There has been some variance in the statements filed. The claimant 
in his original declaration alleged that he was struck " while standing 
on duty." His attorney, in appealing the case in May, 1888, stated that 
Hamilton was " a mere disinterested spectator of an altercation in which 
he took only the interest of a careless onlooker," and that, as one of the 
combatants who had been worsted in the fight was leaving the ring of 
spectators, he struck the claimant without any provocation. 

Accepting, however, the circumstances as stated by the claimant, the 
Department can not assent to the view that he was injured in the 
line of his duty. His interference in the fight was purely voluntary. 
His officers were present and must be presumed to have been the proper 
judges as to whether the occasion required the intervention of any one 
in the interest of peace and the good of the service. He took the riak 
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of iutermeddling without orders, and has no title to pension for the con- 
sequences. 



BJERATTSG. 

John Houok. 

The Department will not disturb former pension ratings upon a mere diflerence of (^inioD 
as to the correctness of the same, nor will it agree to a rerating unless there appean 
in the papers a manifeti error in the former action of the Department, involying % 
violation of law or an indisputable uipuUee to the soldier. The ratings, based upon 
former adjudications of a claim, are held as a rule to be res ac^udioaUk, 

Assistant Secretary Bussey to the Commissioner of Pensions j Aug. 3j 1889, 

Herewith are returned the papers which accompanied yonr rei>ort of 
April 29, 1889, upon the appeal of John Houck, late private. Company 
I, Fifteenth Kentucky Volunteers, from your action refusing a rerating 
of his pension. (Certificate No. 24,423.) 

The appellant is a pensioner at tbe rate of $24 per month for firactore 
of the 'Milna" of right forearm. His pension for said injury has been 
increased a number of times since he was originally peusioned, and he 
has made numerous applications for a rerating of his pension, claiming 
that injustice has been done him, and that his former rates of pension 
have not been adequate to the disability suffered from said pensioned 
injury, nor in accordance with the provisions of the pension laws io 
force at the time when his several rates of pension were adjusted. 

Said applications for a rerating have been repeatedly refused by your 
Bureau; and from the last action refusing rerating, had at the same 
time that his pension was increased to its present rate, on January 22, 
1889, he appealetl to the Department February 23, 1889, contending that 
he "has never be<»n properly rated until now; • • • he should have 
124 per month from June, 1872, the disability being of a permanent 
character, not changing, being the same from discharge to the present" 
The question of the appellant's title to a rerating of his pension, which 
is all that is presented by the present appeal, appears to have been 
heretofore considered by the Department on two occasions, first, on 
July 31, 1886, upon an appeal from the action of your Bureau rejecting 
a former application for a rerating of his pension, and again in March, 
1887, upon a motion for a reconsideration of said departmental decision. 
Upon both of these occasions, the claim of the appellant to a rerating 
appears to have been carefully considered by tlie Department, the evi- 
dence on file bearing upon the question being thoroughly reviewed; and 
it was held that he was not entitled to a rerating, the action of your 
Bureau, refusing to disturb the former rates allowed him, being affirmed. 

Precisely the same question then passed upon is now to be decided. 
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and upon practically the same evidence. The Department has sub- 
jected the former departmental decisions, as well as the evidence upon 
which they were based, to careful examination, but can discover no error 
therein, and is of the opinion that the conclusions therein reached were 
sound and should be adhered to. The rates of ])eusiou which have been 
allowfd the appellant, since discharge, appear to have been adjusted 
from time to time in accordance with the resnlts of his several medical 
examinations, the extent of his disability being determined by those 
whose duty it was at the time so to do ; and, as was held in said former 
departmental decisions, they should not be and will not be disturbed or 
changed upon a mere difference of opinion, nor except upon satisfactory 
evidence that a manifest error, resulting in ii\justice to the appellant, 
had been committed. !No such evidence of error appears in this claim, 
nor does the testimony filed since the former departmental decisions, 
alluded to, have any bearing upon the question now at issue. The 
matters presented for consideration by this appeal are, therefore, reB 
adjudieata^ under said former departmental decisions. They will not be 
disturbed nor further considered, and your action refusing to rerate 
appellant's pension is accordingly affirmed. 



SERVICIB PENSION— INHIBITIOX BY SPECIAL. ACT. 

Alfred Pleasant dn. 

1. Where the pension, which an officer was prohibited from drawing at the same time 

with his pay, was expressly limited by section 4724 to ''pension as an tnva/uf' the 
prohibition does not apply to a service pension and is no bar to the receipt by said 
officer of a pension under the avi of January 29, 1887, if found to be otherwise enti- 
tled thereto. 

2. Where, however, an officer is placed on the retired list by authority and by virtue of a 

special act of Congress which suspended, for the purposes of said act, the laws regu- 
lating appointments in the Army, and he has his rank and draws pay as a retired 
officer, subject to the provisions, conditions, and limitations expressed in the special 
act, the terms of said act must govern in determining all h*s pensionable rights, and 
its inhibitions be enforced. 

A9St8tant Secretary Bussey to the Comtnisaioner ofPensiowt, Aug. 3j 1889. 

Herewith are returned the papers which accompanies! your rejwrt of 
April 29, 1889, ux>on tlie appeal of Alfred Pleasanton, major U. S. Anny, 
retired, from the action of your Bureau rejecting his claim for pension 
for service in the Mexican war under the act of January 29, 1887. 

The appellant filed his application for a pension under the act of Jan- 
uary 29, 1887, for service in the war with Mexico, on February 12, 1889. 
The oflBcial records of his military service show that the appellant was 
on duty with his command as an officer of the United States Ann^ as^d^ 
23044— vol.. 3 12 
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participat4Ml Id several battles iu Mexico during the war with that 
Dation, and that all the conditions necessary under the provisions of 
said act, to give him title to pension, have been complied with. His 
said claim was rejected March 9, 1889, upon the ground that the act of 
Congress, approveil October 19j 1888y authorizing the appellant's name 
to be placed on the retired list of tlie Army, provides expressly that 
thereafter no pension shall be paid to him ; also on the ground that be 
was in receipt of an invalid pension of $30 i)er month to October 23, 
1888, the date when he was placed on the retired list. 

From said action of rejection, claimant appealed to the Department 
April 10, 1889, his attorney contending that claimant is entitled to a 
service pension on a footing with other retired officers of the Mexican 
war since October 23, 1888, under the terms of the departmental decision 
rendered September 3, 1888, in the claim of Thomas J. Eckerson, major 
U. S. Army, retired. 

Were the claim of the claimant analogous to that of Major Eckerson 
to which he refers, and to similar cases of retired officers of the United 
States Army who served in the Mexican war, there would be no doubt 
that the departmental decision of September 3, 1888, in the claim of 
said officer, would cover his case and authorize a grant of pension to 
him as prayed in his said application and as urged in his said appeal; 
but, as a matter of fact, they stand upon an entirely different footing 
from each other. 

Major Eckerson was retired under the general act of June 30, 1882^ 
providing for the retirement of officers of the regular Army, by reason 
of his having arrived at the age of sixty-four years j and the question 
as to his eligibility for service pension, as a survivor of the Mexican war 
under the act of January 29, 1887, arose not from any inhibition or 
provision contained in the act under which he was retired, but by reason 
of section 4724 of the Eevised Statutes, which provides that " no person 
in the Army, !Navy, or Marine corps, shall draw both a pension as an 
invalid and the pay of his rank or station in the service, Ac." It was 
held by said decision of September 3, 1888, that as the pension which 
an officer was prohibited from drawing at the same time with his pay 
was expressly limited, by the terms of said section, to ^^ pension as an 
invalid,^ the inhibition therein did not apply to a service pension^ and 
therefore said section was no bar to the receipt by said officer of a pen- 
sion under the act of January 29, 1887, if he were found to be otherwise 
entitled thereto. 

On the other hand, tliis claimant (General Pleasanton), was placed 
upon the retired list of the Army by authority and virtue of a special 
act of Congress approved October 10, 1888 (twenty-fifth Statutes at 
Large, Fiftieth Congress, page 564), which suspended, for the x)urposes 
of said act, the laws regulating appointments in the Army; and he has 
his rank and draws his pay as a retired officer of the Army subject to 
all the provisions; conditions, and limitations '^ixpressed in and imposed 
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by said special act, one of which is that, ^^frorn and after the passage of 
this act, no pension shall be paid to the said Alfred PleasantoD, &c." 

Here is an express and positive inhibition upon the payment to the 
appellant of any pension^ without limitation, as long as he remains a 
beneficiary under said act; and, by the converse of the reasoning em- 
ployed by the Department in deciding the claim of Eckerson, it is mani- 
fest« beyoud controversy, that it operates as a complete bar to the grant 
of a service pension to him under the act of January 29, 1887, or any 
other kind of pension from and after the date of the passage of said 
8i>ecial iirCt. 

Since the appellant was in receipt of an invalid pension of more than 
98 per month prior to and up to the date of the passage of said special 
act, it is clear that he would have no title to a service pension under the 
act of January 29, 1887, for any period prior to said date, as is expressly 
provided by section 2 of said act, and as is conceded by this appeal. 

The said action, rejecting the claim of appellant for the reasons stated 
in your report ht*rein, being therefore in accordance with law and clearly 
correct, it is, accordingly, affirmed. 



abandoxment— kemakriage-widowhood. 
Maby-A. Garman, alleged widow of Jonas T. Boynton. 

1. a voluntary and permanent abandonment of each other by husband and wife may be 

lawfully accepted as equivalent to divorce. 

2. A voluntary and permanent abandonment of a husband by a wife will be held to be a 

complete waiver of such pensionable rights as might be derivable from the marriage. 

3. A widow who remarries ceases, thereupon, to be a widow, losing, as she does, her legal 

identity in the personage of her husband. 

4. The pension system can not be allowed either to cover or to promote the designs of 

mere avarice, nor to shield the infidelity of persons to the laws of their country. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Sept. 5, 1889, 

Herewith are returned to you the papers which accompanied the 
appeal of Mary A. Garman, alleged widow of Jonas T. Boynton, late of 
Company F, Second U. S. S. S., from the action of your Bureau adverse 
to her claim for widow's pension. No. 370,189. 

The papers show that claimant filed her declaration for pension April 
4, 1888, alleging her marriage with the late soldier (Jonas T. Boynton) 
in September, 1852 ; that no children as fruit of said marriage survived, 
and that the soldier died March 9 or 11^ 1884. 

The claim was rejected by your Bureau, February 26, 1889, on the 
ground that — 

A special examination establishes as a fact that claimant and soldier never lived to- 
gether as man and wife after the year 1859; that claimant, Utis be^ii ^VlVj ^^ oi^Tw^xA 
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notorious adultery from said date. The law contemplates that a wife shall be a wife b 
fact as well as in name, and in the full discharge of her duties as such to her husband, a 
relation that is wholly averse to abandonmetU and adulterous cohabitation. 

From the above-stated ground of rejection claimant makes this appeal, 
alleging that said ground is '^ error in the construction of law," be- 
cause the act of August 7, 1882, is not retroactive iu effect; and as 
authority for this appeal the decision of the Department rendered 
August 23, 1884, in the case of Elsie A. Parker, claimant, No. 130,081, 
is cited. 



The claimant, under date of April 2, 1888, made and was sworn to 
the following statement, viz : 

That she is the widow of Jonas T. Boynton, who, under the name of Jonas T. Boyntoo, 
was enrolled in Company F of the Second Regiment, Sharpshooters, New Hampshire 
Volunteers, on or about the 26th day of November, 1861 ; who was dischai^ged on or about 

the day of May, 1862 ; who died on the 9th of March, 1884, at Bradford, in the State 

of Vermont, his death resulting from disability contracted in the service aforesaid ; that 
she was married under the name of Mary Anderson to said Joseph T. Boynton on the 11th 
day of September, A. D. 1852, at Manchester, N. H., by Frederick Smyth, there being no 
legal barrier to such marriage ; that neither she nor her husband had been previooslj 
married ; that in 1867, having heard that Jonas T. Boynton was dead, so far as ceremony 
could marry her she was married to William M. Stevens, in Hooksett, N. H., who died 
some twelve yean ago at Suncook, N. H. About one year after the death of William 
Stevens she learned that her first husband, Jonas T. Boynton, was alive ; that she married 
Elbridge G. Garman at Manchester, N. H., May 23, 1884, by Nathan P. Kidder, Jostioe 
of the Peace. 

From the foregoing statement, which is supported in all of its main 
features by the evidence of other witnesses in these papers, the following 
facts are drawn, viz : 

1st. The claimant was first married to the deceased soldier (Boynton), 
September 11, 185:2. 

2d. During the lifetime of Boynton (but who, she heardj was dead) 
she, in 1867, married William M. Stevens who died in 1876; and a year 
thereafter (1877), she learned that her first husband (Boynton) was riive. 

3d. Boynton having died March 9, 1884, she married her present hus- 
band, Elbridge G. Garman, May 23, 1884. She still lives with Garman, 
but, as the alleged widow of Boynton, she claims the right to prosecute 
the pending claim of Boynton for invalid ])ension. 

It appears, also, from the accompanying papers, that in 1856, five years 
prior to the enlistment of the late soldier (Boynton) in the military serv- 
ice, the claimant separated from and thenceforward ceased to live with 
Boynton as his wife, and yet no legal divorce took place between them. 
They never lived together again as husband and wife, to the date of 
Boyn ton's death; but meantime, in 1867, claimant, under the alleged 
impression that Boynton was dead, was married again to William M. 
Stevens, and lived with him as his wife to the date of his death in 1876. 
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It appears, however, that a year after the death of Stevens (the second 
hasband), claimaut heard that her first husband was alive, but it does 
not appear that any step was taken either to bring about a reunion, or 
to secure from him a recognition of her as his wife. Seven years 
elapsed and Boyntoi; died March 9j 1884. On the following 23d day of 
May, 1884, claimant was married to Garman, her present husband, and, 
in view of all the circumstances, it is reasonable to assume that, prior to 
Boynton^s death, she was engaged to marry Oarman. 



It appears from the accompanying papers that, August 14, 1878, the 
late soldier (Boynton) filed in your Bureau a declaration for invalid 
pension, alleging the incurrence of pensionable disabilities in the service ; 
but said declaration, not having been adjudicated, was pending at the 
date of the soldier's death; and now this claimant, in pursuance of her 
declaration filed April 4, 1888, assuming to be the widow of the deceased 
soldier, asks that she be nllowed, as such widotCy to prosecute the pend- 
ing claim of said soldier and partake of its benefits from the date of 
his death to the date of her marria^ge with Garman. 

It appears to the Department, in the light of the facts and of the 
law applicable thereto, that serious and conclusive reasons exist for 
rejecting this claim — reasons, however, that do not rest upon the ground 
for rejection stated by your Bureau in the accompanying papers, but 
which are as foUow^s : 

1st. It is obvious from the evidence that, though legally married to 
the late soldier in 1852, the claimant did not, in fact, bear to the soldier 
the relationship of wife subsequent to the year 1856, five yeskVB prior to 
his enlistment in the military service. The two abandoned each other 
and never again lived together, nor did they ever either reassert or rec- 
ognize between themselves the ties of marriage. The abandonment or 
separation was so complete that, after the lapse of eleven years, claimant, 
supposing and believing, as she alleges, that the soldier was deadj re- 
married, becoming, *' as far as ceremony could marr^' her,'' the wife of 
William M. Stevens. If, therefore, she really believed the soldier 
(Boynton) to be dead, she voluntarily vacated her position as his widow 
when she entered into marriage with Stevens, for a widow who remar- 
ries ceases thereupon to be a widow, losing as she does her legal identity 
in the personage of her husband. The claimant continued in the rela- 
tionship of Steven's wife from 1867 to 1876 when he died; but, she 
declares, " about one year after the death of William Stevens, she learned 
that her first husband (Jonas T. Boynton) was alive." The fact tlins 
" le^irned " did not, however, awaken in Mrs. Stevens either a purpose 
or a wish to be reunited to her " first husband," but the long-existing 
chasm dividing the two remained between them, and, on the 9th day of 
March, 1884, the " first husband," after a prolonged illness^ \uax^\vKsi<wX^ 
by the care or affection and unattended by eve\il\i^ ^T^^^xi^^cjjl^^&x.^^ 
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Stevens^ died on the "Farm for the Poor^ near Manchester, Vt It 
appears, also, that the death of the soldier did not even suggest to 
Mrs. Stevens the thought that she had, by reason of the event, become 
his " widow.^ At the date of said event, claimant bore the name of 
"widow'' Stevens, thereby maintaining the ground that by remarriage 
she had ceased to bear any legal relationship to Mr. Boynton, her first 
husband. As the widow of Stevens she evidently received the atten- 
tions of Gurman, accepted his proposal of marriage, and consummated 
the same within a few weeks subsequent to her first husband's death. 
Accordiugly, the record shows that. May 23, 1884, she was again mar- 
ried, and this time to the aforesaid Garman, her present husband. These 
facts are significant as showing the mind and intent of claimant at the 
date of the death of Boynton, the soldier, whom she had abandoned 
prior to his enlistment in the service, and whom she had ceased to claim 
as her husband during the period in which she had been remarried and 
had lived as wife with Mr. Stevens. 

2d. Claimant says that when, in 1867, she married William M. Stevens, 
she had heard and believed that Jonas T. Boynton was dead; but it is 
not apparent that she had made the least efifort to procure accurate 
information on the subject — information that might have been easily 
obtained, in view of the fact that Mr. Boynton was not far away. There 
is good reason to infer that she did not care for the information — she 
didn't want it. She married Stevens voluntarily and deliberately, not 
because she believed Boynton to be really dead, but because she was 
resolvejl, by remarriage, to so emphasize her separation from him as to 
make it permanent. She Tcnew that she had not been legally divorced, 
but she did not know that her lawful husband was dead. Consequently 
her marriage with Stevens was bigamous, and her cohabitation with 
him adulterous; and yet this fact, while stamping her conduct with 
immorality, does not put claimant under the inhibition contained in the 
second section of the act of August 7, 1882, which says : " The open 
and notorious adulterous cohabitation of a widow who is a pensioner, 
shall operate to terminate her pension from the commencement of such 
cohabitation." Claimant was never a *' pensioner," as contemplated by 
this section, and, therefore, not having a pension to be terminated, the 
section can not apply to her. But it is clear that, in view of her volun- 
tary action in 1867 when marrying William M. Stevens, she must take 
the consequences of choice between two things, both of which are fatal 
to her claim, viz : (1) If she is to be excused for remarrying in 1807 
because of her alleged belief that her first husband (Boynton) was dead, 
then she can not be treated as the '^ widow" of Boynton subsequent to 
that date. She can not be regarded as wife and as widow at the same 
time. If her abandonment of Boynton be accepted as equivalent to 
divorce, her remarriage with Stevens deprives her of all title to be consid- 
ered as the widoio of Boynton. (2) If claimant^ after the lapse of eleven 
j'ears since her separation from. \iet ^tat \i\)i^\iv\\i^m^^^^Vv\\i^^^ 
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divorce, and ¥rithoat knowing whether or not the said first husband was 
dead, voluutarily married again in 1867, she must be held as having 
vacated her rights as the wife of the first hasband and, therefore, estopped 
from reasserting them now for a selfish purpose, in violation of every 
injunction or obligation incidental to the married state. She made a per- 
manent icaiver of her legal rights as the wife of Jonas T. Boynton when 
she emphsisized her abandonment of him by formally substituting William 
M. Stevens as her husband. As conclusive evidence that claimant 
entertained and acquiesced for years in this view of her status, your 
attention is called to the fact that, although in 1877, a ^'^ear after the 
death of Mr. Stevens in 1876, she learned that Mr. Boynton was alive^ 
she failed, not to say refused^ to recognize him as her husband, and 
proceeded in the usual way to consummate a new marriage to which 
she attained on the 23d of May, 1884 — not as widow Boynton but as 
widow Stevens; and now the Department will not so violate her ex- 
pressed wishes in the premises as to disregard the status which she 
then resolutely assumed and for years maintained. 

3d. There are serious considerations appertaining to a safe and sound 
public policy by which the Department is governed in rejecting a claim 
like this. The pension system can not be allowed either to cover or 
to promote the designs of mere avarice. It can not be permitted to 
shield the infidelity of persons to the laws of their country, nor to give 
the color of respectability to disreputable practices. Claimant in this 
api>eal not only falsifies her own past declarations in her repeated tran- 
sitions from widowhood to wifehood, from wifehood to widowhood, and 
then back to wifehood again, but, in addition to these inconsistencies, 
she pretends now to claim pension for the alleged sake of her daughter's 
child^ in spite of the fact that she not only never oared for the 
daughter heretofore, but does not now exercise any sort of guardian- 
ship over the said grandchild. But, even if her pretense were an 
honest one, the law makes no provision of pension for the grandchildren 
of deceased soldiers, and none can be granted in this instance. 

I see in this appeal no element of merit. Mary A. Gannan is in no 
X)Osition as his "widow'' to prosecute the unadjudicated claim of 
the deceased Boynton. The fact is that, as the accompanying papers 
show, she is nobody's " widow." She is the wife of Elbridge G. Gannan 
by reason of her marriage. May 23, 1884 ; and the rejection of her claim 
for widow's pension is aflirmed. 



ACCIDENTAL DEATH. 

Tamezen Ball. 

(Dedsum of January 27 ^ 1887 ^ reconsidered and overruled,) 

Where a soldier had received a gunshot wound in the service w\d Wwfe ol ^xsX^ ^ ^w^\s^ 
reason of aaid wound severe pain and sickneaa resdVled, co\i\A.tL\ivivv; Nft vcvRx^aafe \» 
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such aa extent that the soldier became, at times, ioeane, and, in piimiaiice of a medi- 
cal prescription, he took for relief a fatal doee of laudanum, it is held to be a pnpv 
case for pension. There waa no suicidal intent, and the immediate cause of doth 
wsH a part of the treatment for the disability for which soldier was pensioned. 

AsHstant Secretary BuHttey to the Commissianer o/PenaionSj Sept. 5, 1889. 

I have carefally considered yonr communication calling the attention 
of the Department to its decision of January 5, 1887, aflSnning, on 
appeal, the action of your Bureau rejecting the dependent pension claim 
of Tamezen Ball, mother of Augustus F. Galdecott, and suggesting a 
review and reconsideration of the same. The papers in said claim which 
were forwarded for consideration in connection with said commuDica* 
tion are herewith returned. 

The above-named deceased soldier (Augustus F. Galdecott) was a 
pensioner for ^'disease of lungs and asthma," and died June 2, 1872f, 
from an overtlose of opium. 

The claimant filed her application for pension as dependent mother 
of the soldier, February 25, 1884, which was rejected, June 9, 1885, on 
the ground that " the soldier's death was not the result of his military 
service, but was ciiused by an overdose of opium administered by him* 
sclf.'^ Upon appeal to the Dei)ai'tment the rejection of the claim was 
affirmed upon the same grounds by the departmental decisioh of Jan- 
uary 27, 1887. 

You state in the aforementioned communication that ^^ it is believed 
that the aforesaid grounds of rejection and affirmation are untenable, 
and not in accord with the real intendment of the law relating to line 
of duty as construed by the more recent decisions of the Department/ 
and therefore you submit the claim for reconsideration. 

The substantial facts proven in this case are about as follows : The 
soldier was pensioned for disease of lungs and asthma, and died June 
2, 1872, from an overdose of laudanum taken by mistake and without 
suicidal intent. It is further shown that the sufferings of the soldier 
from his disease (consumption) were intense, ha\ing to some extent 
impaired his mental faculties ; that said disease was fast approaching 
a fiital termination, and that laudanum had been prescribed for him by 
his attending physician to relieve him from suffering. It is testified by 
his attending physician that the continued use of opiates was advised 
and prescribed by his physician as the only method of treatment pos- 
sible in his case to relieve his sufferings, '* it being imperative for him to 
take opiates to prolong his life and to relieve the symptoms of a fatal 
disease." It was the demand for physical relief that caused the fatal 
dose to be taken. The constant use of opium during the last stages of 
bis disease was advised by his physicians, with the desire of extending 
a few months of his life. He had not been accustomed to the use of 
opium before the remedy was advised by his ))hysicians, but after being 
obliged to uae it he could not live wVtYiout M. "Sx^^i^isxXXi^^^^^sakuaed 
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from the fact that his iutensified sufferings compelled him to take a dose 
which proved too much for him in his enfeebled condition and rapid 
«lecltne, bat which he might have taken with impunity a few months 
before. The attending physician says : ^< I do not believe he intended 
to commit suicide, but unwittingly, in his extremity, took an overdose.'^ 

It is clearly proven that the soldier was in the habit of taking laud- 
anum under the advice and directicm of his physicians to relieve his 
safferiogs in his recurring spasms of pain, and that the doses were 
always regulated by himself; that in the night preceding his death he had 
a distressing attack and took laudanum as usual to obtain relief from a 
l>aroxysm of pain, was found insensible in the morning, and soon after 
died. 

The question submitted for determination is, simply, was said depart- 
mental decision in error in affirming on the foregoing state of facts the 
iActioii of your Bureau rejecting this claim upon the ground that the 
death-cause of the soldier was not a result of his pensioned disease, 
and thus, l>eing disconnected with his military service, afforded no basis 
for pension ! 

I concur with you that said decision and the action of rejection 
affirmed thereby were error. The grounds upon which they were based 
are not tenable. 

The use of laudanum, to relieve from the paroxysms of suffering inci- 
dental to the disease which the deceased soldier had contracted in the 
service and for which he was i>ensioned, by the direction and advice of 
his physicians, and as the only means of warding off for a time the fatal 
termination of said disease, was as much an incident and result of said 
disease as his enfeebled and emaciated physical condition or as any 
objective symptom resulting therefrom. If the soldier made no improper 
u^e of the drug, but used it in the manner and for the purpose pre- 
scribed and with no suicidal intent, it is impossible to escape the con- 
clusion that his resulting death was primarily caused by his said dis- 
ease of which the use of the drug became a necessary incident. 

Such appears from the evidence to have been the case in this instance. 
The additional fact is to be taken into consideration that it is stated by 
his physician that the dose of laudanum taken by the soldier would not 
have been sufficient to produce death had it not been for the enfeebled 
condition to which his system had been feduced by disease. There is 
some evidence to support the theory that the soldier's mental faculties 
had been so affected by his sufferings as to render him temporarily 
insane and, therefore, irresponsible for his acts at the time he took the 
fatal dose; but I do not consider that question material in the case, as 
I hold that his death under the circumstances should be ascribed to his 
pensioned disease, whether he was insane at the time, or merely took an 
overdose by mistake. 

In the aforementioDed departmental decision, ^ (5ift\\\vQX\oi\\^^ft^^.'^s^ 
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to be drawn between this case and that of Mary A. Baker (voL 1, P. 
D., p. 108) wherein it was held by the Department that it being estab- 
lished that the soldier had received a gunshot wound in the senrioe 
and line of duty, and by reason of this wonnd severe pain and sickness 
were the result, which continued to increase from year to year to snch 
4ki\ extent that at times the soldier became insaue by reason of his suf- 
ferings and took laudanum to relieve the pain which caused his death, 
it was a proper case for pension. The attempt to draiflr a distinc- 
tion between the two cases has, in my opinion, resulted in total failare, 
and if it can be said to have established any thing at all it is a distinc- 
tion without a difference. The two cases are identical in principle. In 
the Baker case the soldier's death was held to be connected with his 
military service, by reason of the fact that his abberation of mind, under 
the influence of which he took the fatal dose, was a result of his disa- 
bility of army origin. In tbis case the fatal dose was taken by the sol- 
dier under the direction and prescription of his physicians as a means 
of relief from the sufl'ering produced by his disability of army origin, 
the drug having been taken in the manner and in the quantity in which 
he was accustomed to use it for said purpose. His death, therefore^ 
was as much a result of his pensioned disease as if he had been ren- 
dered insane by said disease and wa« irresponsible for his acts. 

Of course this case is to be distinguished from those in which it 
appears that a person contributed to his own death by the careless and 
reckless use of a dangerous and poisonous drug, upon his own retpon- 
sibility. 

Upon the original adjudication of this case in your Bureau, Dr. 
Baxter, the medical reviewjsr who examined the claim, expressed the 
following opinion : 

This is, to quite an extent, a l^^l question. It is not improbable that from the char- 
acter of his disease the soldier contracted the opium habit from the use of the drug pre- 
scribed by his physician. It is a question whether he took an overdose by mistake or 
when temporarily insane. In either ease I think the claim should be admitted, unless 
there is some legal objection. 

I am unable to discover any "legal objection" that would prevent, 
and am fully in accord with the foregoing views expressed by Dr. Baxter. 

For the foregoing reasons I hold that the departmental decision of 
January 27, 1887, affirming ^he action of your Bureau rejecting this 
claim was error. The said decision in therefore overniled and set aside, 
and your action of rejection reversed. 



The dependence of this claimant upon the soldier at the date of his 
death appears to have been accepted as well as all other facts necessary 
under the law to a grant of pension to her as a dependent mother, except 
the point upon which the claim was rejected. At any rate, the attention 
of the Department has been directed at this time solely to the questioo 
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aised by your said commanicatiou submitting the claim for reconsider- 
ation, upon ^hich question it was rejected. If, therefore, you find that 
he proof on tile is sufficient to establish the claimant's title to pension 
inder the law in all other respects, you are hereby directed to place 
laimant's name nx>on the pension roll granting her pension as dependent 
lother of the soldier in accordance with the law and the regulations 
f your Bureau. 

SERVICE ORIGIN— PRE-EXISTING CAITSE. 

Jesse Loyel. 

(On Titotion for reconsideration of former decisiona,) 

n order to bring a disability, alleged to be of service origin but haying a pre-existing 
cause, within the purview of the ruling in the case of Rudolph M. Montgomery, 
decided May 17, 1889 (vol. 3, P. D.)» it is necessary to establish some cause or injury 
resalting from or incurred in the service and line of duty sufficient to produce a 
recurrence of said disability — some cause without which presumably the recurrence 
would not have happened, and not merely the natural aggravation of an already exist- 
ing disability. 

i.s9istant Secretary Bussey to the Commissioner of Pensions^ Sept 5, 1869. 

I have carefuUy considered the accompanyiug motion, filed June 3, 
1889, requesting that the several departmental decisions of February 
L5, 1886, August 8, 1887, and May 10, 1888, affirming on appeal the 
suction of your Bureau rejecting the pension claim of Jesse Lovel (No. 
299,747), be reconsidered. 

The papers in said claim were forwarded for consideration in connec- 
tion with said motion, and are herewith returned. The above-named 
claimant filed his original declaratiou for pensiou July 23, 1879, alleging 
that, while on a forced march in the State of Kentucky, in January, 
1862, he sprained his right ankle, from the effects of which he has never 
recovered. His claim was originally rejected March 9, 1881, upon the 
ground that his alleged disability of ankle was shown to have existed 
prior to his enlistment. 

The claimant appealed from this actioi^to the Department, and said 
action was affirmed by the departmental decision of February 18, 1886, 
apon the same grounds. Subsequently, the claimant file<l additional 
evidence in your Bureau, consisting of the affidavits of two physicians, 
tending to show that his alleged disability resulted from the sprain 
which was of service origin ; and, upon the refusal of your Bureau to 
reopen the claim, the claimant again appealed to this Department. On 
August 8, 1887, the Department the second time affirmed your afore- 
said action. 

The claimant then again filed in your Bureau add\lvo\vd\ ^^^^^srs^s^ 
from the aforesaid two physicians, and otlieT aA(\it\OTi'a\ ^^V^^^i^iSft'^^Xj^N^ 



188 DECISIONS RELATING TO PENSIONS. 

were not deemed sufficient to warrant disturbing the former action in 
tlie claim ; and the claimant, accordingly, appealed, the third time, to 
the Department from said action. Said appeal was considered by the 
Department on May 10, 1888, and the foirmer action again affirmed by 
the departmental decision of that date, upon the ground that all the 
issues presented on said appeal were res adjudicata under former de- 
cisions. 

The claimant now seeks a reconsideration of these adverse decisioas, 
coutendiug, in this motion, that the proof on file shows that the alleged 
injury incurred prior to his enlistment is not connected with the disa- 
bility originating in his army service, and upon which his claim for 
peusiou is based ; that it is shown that he had fully recovered from 
BH.\(i pre-existing injuiy long prior to his eulistment, and suffered no dis- 
ability therefrom ; that his present disability is the direct consequence 
of the alleged injury received in the service; and that said former de- 
cisions were error, and should be overruled, and pension allowed him 
in couformity with the recent ruling of the Department in the case of 
Kudolph M. Montgomery, decided May 17, 1889 (vol. 3, P. D.). 

The position maintained by the Department in the decision of the 
claim of Montgomery {supra)j to which the claimant refers, is therein 
stated to be as follows : 

When a disability which originated prior to enlistment, but was apparently cured prior 
to the date of enlistment, is revived and aggravated as the immediate result </ an oaidmi, 
or of an incident in the ]ine of duty, the injurious consequences of such aggravation nay 
l)e pensionable under a liberal construction of the law. 

The same rule was announced in the subsequent decision reconsider- 
ing and overruling a former departmental decision in the claim of Jo& 
M. Potter, rendered by the Department May 29, 1889 (vol. 3, P. D.). 
wherein it was held : 

Where it appears that, prior to enlistment, claimant had a disease which may htre 
created a predisposition to the recurrence of the same, rendering his system more liable 
than otherwise to a second attack from exposure or unusual hardship, and, yet, where it 
appears that there had been, prior to enlistment, a complete recovery from the fott attack, 
and the circumstances necessary to produce the disease, or a recurrence of the same, are 
due to the performance of claimant's duty as a soldier, and were legitimately incidental 
to the service, it is held that the recurring disability is pensionable under the law. 

If the facts proven in the claimant's case should bring him within the 
intendment of the rule laid down in the foregoing decisions, then the 
objection cited in this motion to the former action herein is well takeu, 
and it should be overruled and pension allowed. 

The question, theiefore, to which attention is directed by this motion 
relates to the origin of the disability with which the claimant is at pres- 
ent afflicted. If said disability is primarily and principally due to an 
injury of leg or ankle which existed prior to claimant's army service, as 
has been heretofore held, then the former action and decisions in this 
case are correct and should be adbered to. 
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On the other hand, if the proof on file shows that the present disa- 
bility is due chiefly to an injury incurred in, or to other causes incidental 
o the claimant's military service, that he ha4l fully recovered from 
ny pre-existing injury prior to his enlistment, and that the only con- 
lection between said prior injury and his present disability was merely 
hat the former had rendered him more liable than he otherwise would 
ave been to incur such a disability, and if a cause sufficient of itself 
o produce such a disability is shown in the service and line of duty, 
hen, the position taken in this motion is sound. The former decisions 
roiild, in such a state of the case, be held as error and be overruled. 

The best obtainable evidence upon this point is to be found in the 
tatements of the certificate of disability upon which the claimant was 
[iscbarged from the service. This certificate is an official record made 
lut and signed by the captain of the claimant's company and by the 
iirgeon of his regiment, from the statements of the claimant himself, 
nd from personal examination of him dated June 2, 1862, only a short 
ime after he alleges the incurrence of the sprain of right ankle, to which 
le ascribes his present disability, and at a time when there could have 
>eeii but little difficulty in. determining whether the condition of his 
ight leg and ankle was due to an injury of recent occurrence in the 
ervice, or to an old injury incurred years previous to that time. It is 
blso to be taken into account that, at the. time said certificate of disa- 
nlity was executed, there could have existed no motive on the part of 
dther the claimant or the officers signing the same which would have 
nduced them to either conceal or pervert the true facts in the case. 
Et. W. P. Muse, the captain commanding the claimant's company, states 
IS follows: 

Said Jesse Lovel received a compound fracture of the leg about twelve jears since which 
W9S not set well| and complains much of weakness and pains in said leg and ankle when 
in march or duty. 

B. S. Chase, assistant surgeon, states in the same certificate : 

I certify that I have examined the said private, Jesse Lovel, of Captain Muse's com- 
mnj, and find him incapable of performing the duties of a soldier because of an imper- 
*ection of the ankle joint said to have been caused by compound fracture of the leg some 
twelve years since. His foot is considerably everted, compelling him to bear the most of 
[lis weight on the inside, thus rendering him unfit for long marches. When admitted to 
service he was examined by a civil physician. He is of no benefit to the service. 

It unquestionably appears from the foregoing that, within a very short 
time after the alleged incurrence of the sprain of ankle in the service 
which, the claimant contends, is the cause of his present disability, and 
when the results of said alleged sprain must have been easily discov- 
erable from the very nature of the case, his disability of leg and ankle 
then existing, and for which he was discharged the service, was not 
ascribed, by either his captain or the surgeon who examined him and 
recommended his discharge, to any snch cause, but to a badly fw^ttsaR*- 



/ 
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ture of the leg, which had occurred twelve years before. The inference 
is also i)erfectly legitimate from said certificate that the claimant him- 
self did not, at that time, consider his disability as due to the alleged 
sprain of service origin, for the facts stated by the captain and the sur- 
geon with regard to said fracture must have been obtained by them 
from bim. 

A remarkable corroboration of the statements contained in said oer- 
tiflcate of disability, and of the soundness of the foregoing inference, is 
to l>e found in the certificate of the medical examination of claimant 
made under this claim for pension by the board of surgeons at ^Newark^ 
Ohio, nearly twenty-four years afterwards, on January 27, 1886. The 
said board certify that they find the following objective conditions ex- 
isting: 

No Bwelling or tenderness of ankle on pressure, and no injury to bones of ankle apptr 
ent. He had a fracture of right ]eg (when a boy) at the upper end of lower tibia. The 
bones were not properly adjusted, fractured ends of bones lapping over and causing « 
shortening of right leg of one inch, and a curvature outward of the 1^. The muscles 
below the point of fracture are atrophied, thus causing a weakening of ankle. We be- 
lie?e the disability to be due to the fracture and curvature of leg, and not to sprain 
received in the service. 



In support of his view of the case, the claimant principally relies upon 
the several affidavits of two physicians, which he has filed at different 
times. These physicians, after an examination of the condition of the 
claimant's ankle and leg, give the opinion that his disability is due to 
the sprain alleged by him as incurred in the service, and not to the |»rior 
fracture. There are also several affidavits of comrades, friends, and 
neighbors, who swear that the claimant was not lame, and exhibited no 
signs of said disability of leg and ankle prior to his enlistment, or prior 
to said forced march in Kentucky in January, 1862. 

It must be evident, however, that the weight of the evidence is ad- 
verse to the view contended for by the claimant. It is true he has the 
opinion of two physicans that his present disability is due to the alleged 
sprain of ankle, and not to the fracture of his leg ; but, on the other 
hand, the examining board, consisting of three physicians, have arrived 
at just the opposite opinion after careful examination of the claimant^ 
and their opinion is corroborated, and corroborated in the strongest 
manner, by the statements of said certificate of disability, giving the 
army surgeon's opinion based upon an examination of the claimant 
twenty-four years before, and almost cotemporaneous with the alleged 
incurrence of said sprain in the service. 

It is again to be observed that, in order to bring the case of the claim- 
ant within the purview of the departmental rulings already cited, it is 
necessary for him to establish some cause or injury resulting from or 
incurred in the service and line of duty sufficient to produce a recurrence 
of a preexisting disability from which he had recovered; somecaase 
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withoat which presumably the recurrence of said disability would not 
have happened, and not merely the natural aggravation of an already 
existing disability. 

l^owy the claimant alleges merely that, while on a forced march, he 
sprained his ankle. AH the other witnesses, referring to the incurrence of 
the alleged injury in the service, speak of it in the same general way, 
stating that, on a forced march in January, 1862, in Kentucky, the 
claimant ^^ sprained his ankle," that ^' his ankle became sore," that said 
^^ march sprained his ankle," ete. 

However, it does not appear from the testimony that the claimant 
sustained either a fall or other accident at said time; nor that he 
twisted or wrenched his ankle in any way; nor that any of the usual 
things happened to him which are ordinarily calculated to produce such 
an injury. 

It is impossible to avoid the conclusion, upon a consideration of the 
testimony, that the claimant's ankle merely gave out and became sore 
on the aforesaid march, by reason of the preexisting defect and dis- 
ability therein resulting from said imperfectly set fracture, and that 
the said disability was not produced by nor incidental to his service. 

For the foregoing reasons I am clearly of the opinion that the weight 
of the evidence in this claim is decidedly in favor of the view heretofore 
held, viz., that the present disability of the claimant is due to an injury 
of his leg prior to Im enlistment; that no sufiScient cause for said disa- 
bility has been shown during his military service, and, consequently, that 
his claim does not come within the ruling of the Department in the 
cases cited by him. 

The aforesaid departmental decisions in this claim will, therefore, be 
adhered to and this motion overruled. 



PRESUMPTIVE EVIDENCE-LAY TESTIMONY. 

Lauba, WIDOW OP John J. Weight. 

{Modified afirmation of former decision of November 17 ^ 1888,) 

Where a soldier fjailed in his original declaration to allege rheumatism as a disability, and 
failed also to furnish the Department with evidence of its existence during his life- 
time, the presumption arises that said disease did not exist in the service and did not 
result therefrom ; but this presumption, though strong, may be overcome and outweighed 
by testimony of officers^ comrades, and neighbors, though unsupported by either record 
or medical evidence as to the existence of rheumatism either in the service or imme- 
diately thereafter. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Sept. 24^ 1689. 

Herewith are returned the papers in the claim of Laura Wright, 
widow of John J. Wright, late of Company D, Fifteenth Indiana In- 
fantry, No. 316,908. 
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ThiB claim was deci(le<l by the Depailmeut, and the rejection by your 
Bureau affirmed, on the 17th day of November, 1888. The ground of 
the former action in the case, as set forth on page 253 of the second 
volume of published decisions relating to pension claims, was, substan- 
tially, that the ease came before the Department so heavily laden with 
an adverse presumption — presumption of soldier's freedom from rheo- 
matism in service — that the long-delayed testimony was not sufficient 
to overcome it. But the testimony was not so discussed as to reveal 
either its value or its worthlessness. An argument was then filed by 
the attorney to show the propriety of a reconsideration. The action 
taken on this was to deny, on the 28th of February, 1889, any further 
review of the case, or any restatement of the grounds on which rested 
the departmental decision of November 17, 1888, which had, apparently, 
in affirming the rejection, supplanted evidence by presumption. On the 
6th of May, 1889, the attorney's argument and request were renewed, 
and on the 14th of June the papers were recalled from the Bureau of 
Pensions for reconsideration here. Such reconsideration was delayed, 
however, at the request of the attorney, until fiirther testimony and cor- 
respondence should be filed. These were recently received and consid- 
ered by you, and on the 19th of September, 1889, you finally referred 
all tlie papers to me. 

A review of the whole case confirms the adverse presnm})tion. The 
only error acknowledged is that the decision of November 17, 1888, waij 
based on an insufficient reason. The rejection of the claim is, therefore, 
again affirmed, but on the ground of lack of intrinsic merit. 



The soldier, who was discharged on the 9th of July, 1862, claimed a 
pension for bronchitis. It was allowed. He was a physician and not 
ignorant of diseases. Though filing his claim about four years after 
the close of the war, he never alleged any other disability. Few sol- 
diers were so thoroughly examined and medically described as was he 
at the time of discharge. In addition to the full and clear certificate 
of the army surgeon who then examined him, a competent civil physician 
added his diagnosis, writing it fully himself and swearing to it. Bron- 
chitis and diarrhea were all that any one found or indicated. His widow 
filed her claim twelve years after his death. She then swore that he 
died of bronchitis and diarrhea. She was with him when he died and 
had personal knowledge of all the circumstances. She swore, so circam- 
stantially that her plea of forgetfulness is incredible, that no physician 
attended him in his last illness ; yet there were three physicians jiresent 
before death, one of whom had attended for several days and from the 
beginning of alarm ; another of whom had attended more than once, 
and all of whom consulted by the bedside. The belief that she thus 
deliberately attempted to deceive the Government and divert it firom 
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this source of information is entirely reasonable. Within these outlines 
»ncl against this background the rest of the case must be viewed. 

Kheumatism in service being hu indispensable factor iu her claim as 
imended, she filed certain testimony to prove that it there existed. A 
nr^e part of the attorney's argument is written to show that this testi- 
uoiiy establishes rheumatism in service. It consists of five affidavits, 
riz : 

1. Captain Templeton swore, in 1887, that the soldier had rheumatism 
u the service. He again swore, before a special examiner, tliat he never 
wi>v the sohlier after about December, 18(il ; that he was then sick, and 
liat he can not remember the nature of the sickness. That the soldier 
Ni\H sick about that time is true. The nature of that sickness was well 
remembered, however, and alleged and proved in his own case. But it 
WHS not rheumatism that was remembered, nor alleged, nor proved. 

2. IVIichael Griffin swore that soldier had rheumatism in service about 
October, 1861. Mr. Griffin again swore, before a special examiner, that 
lie has no recollection whatever of the soldier, and that he knew when 
persuaded to sign his former testimony that it tca^ not true, 

3. William Houck swoi-e that soldier had rheumatism in the 8er\ice. 
He again swore, before a special examiner, that the disease he intended 
to testify to was bronchitis; that he can not testify that soldier was 
affected by rheumatism during service, and that this widow paid him $5 
when he made his fonner affidavit. 

4. McAllen Goble swore that soldier had rheumatism in service. He 
again swore, before a specdal examiner, thtU. the affidavit he had made 
Wiis not true; that he does not know that soldier was att'ected by or 
complained of rheumatism in the army, and that this widow paid him 
$5 when he made his former affidavit. 

5. Dr. J. H. Tiiomas swore that soldier contracted rheumatism in 
service, but the special examiner was unable to find him. 

This is the testimony, and the whole of it, that is supposed to prove 
rheumatism in service. Four-fifths of it are known to be fraudulent, 
and if there is any value in analogy the other fifth would be if its 
author were found. 

The soldier may have had rheumatism as early as 1804, though good 
witue»sses think that it was gout which aflt'ected his feet and ankles. It 
is well shown that his drinking was at times more than temperate. 
That he had sometimes tiiken chloral hydrate is shown. One of the 
physicians present at the death-scene related to the speci«al examiner 
the means by which he lM»st remembered the case. It was because four 
other physicians had died in that region by the combined eft'ects of 
alcohol and chloral, and the soldier made the fifth. 

The physician who had att(Mide<l soldier for two or three days swears 
that he examined him for disease of he^irt, but found none. There was 
only functional disturbance; He give^ his luofessional ojiinion of the 
23044— VOL. ;J 13 
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cause of deaths prououucing it alcoholism. He had known Iudi six 
months and was present at his death. One of the others who was called 
in consultation prououuces the cause of death an overdose of chloral. 
He saw in the room the phial which had contained it, and was told then 
and there that this was the case. The third physician believes the 
patient was uuder the influeuce of some narcotic drug, the face lieing 
flushed and congested, aud a half-empty chloral bottle was standing 
by. One of the physicians states, not as a ikct but its an impression 
now, that there were couvulsions. The others and a lay witness present 
say otherwise. It is not an established fact that there were any convul 
sions, but it is that there was deep 8tui)or. The mode of death was by 
paralysis of the heart. 

The attorney says : " Here is the evidence of three physicians, no two 
of whom agree in opinion as to the cause of death, yet when their opin- 
ions are takeu with well-known medical facts, it may be reasonably 
believed that the real cause of death resulted from rheumatism attack- 
ing the heart.'' This asks us to believe it was rheumatism because all 
these doctors believe it was something else. 

The attorney is urgent that we brush away presumptions where they 
are out of place and supplant them with facts when we have the facts. 
He will not object, therefore, when they are brushed away from both 
sides of the case. Waiving for the present the existence of rheumatism 
in the service, and coming directly to the end of the case, we do find 
one clear and positive fact. The attending physician during the last 
illness examined the soldier 'for heart disease, but found none. Tested 
by the last and best method known to the profession, it did not exist 
This might not be conclusive if there had been a history of heart dis- 
ease ; but from beginning to end, in both claims, there is not a line of 
evidence that the soldier ever had that disease. The willingness of the 
Medical Referee to " presume ^ heart disease in this case, if the fact of 
chloral be eliminated, was simply placing a generous presumption where 
it did not belong. He had already a fact to rebut and supplant it which 
should have governed — the fact that according to the best possible test, 
which was an examination for heart disease, that disease did not exist. 
Hehas not offered to accept death from rheumatism except through a 
presumed or proved disease of heart. That a rheumatism dating from 
1861 caused paralysis of heart in this case, without any prior disease of 
that organ, is not probable. 

The case having come here burdened by strong presumptions against 
it; the fact that the heart was not diseased liaving been shown ; all thiw 
of the attending physicians having l>elieved that alcohol or chloral or 
some narcotic drug was a more probable cause of death than rheuma- 
tism ; and the attempt to establish rheumatism in service having ended 
in failure and perjury, the papers are again remanded to your rejected 
flies. 



DECISIONS RELATING TO PENSIONS. 195 

PRESUMPTIVE EVIDENCE— PROOF OF ORIGIN. 

John B. Nessle (guardian). 

{Motion for reconHderaiion overruled.) 

1. Where there is no hospital nor other record of the existence of an alleged disability in 

the service, bat a oonclnsive record of other disabilities for which claimant was treated, 
the mere existence of said disabilitj, after the expiration of years subsequent to 
claimant's discharge, can not be accepted as the basis of a conclusive presumption that 
the alleged disability did originate and exist in the service. The quality of the'evi- 
dence is more important than the multiplication of affidavits as to a given fact. 

2. If '^ something more positive than mere presumption is necessary to justify the rejeetion 

of a claim,'' it is equally necessary to justify the admiagion of it. A claim not proved 
must be rejected. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Sept. 31, 1889. 

I have carefully considered the accompanying motion, tiled April 8, 
1889, requesting that the departmental decisions of May 26, 1887, and 
January 16, 1888, affirming on appeal the action of your Bureau reject- 
ing the pension claim of John B. Nessle, guardian of the minor chil- 
dren of William H. Nessle (No. 288,082), be reconsidered. The papers 
in said claim which were forwarded for examination in (connection with 
said motion are herewith returned. 

The deceased soldier (William H. Nessle) claimed and was allowed 
a pension in 1870 on account of varicocele. He never claimed pension 
for nor alleged any other disease. He died at Washington, D. C, 
March 11, 1880, nearly sixteen years after disscharge, of lung disease — 
"pulmonary consumption.'' About three months afti^r his death his 
widow filed an application for pension, alleging that her husband had 
died of disease of lungs contracted in his military service. Her claim 
was rejected April 2, 1886, on the grcmnd that " the fatal disease (con- 
sumption) did not originate in the service." 

The widow died November 21, 1881, and the claimant (John B. Nes- 
sle), as the guardian of the minor children of the deceased soldier, filed 
the present claim in their behalf, June 3, 1882. The original claim of the 
widow was thereupo!i reopened, and, with the present claim, was si)ecially 
examined in 1885 and 1886, and both claims were finally rejected in 
March, 1886, upon the ground that "the consumption as due to service 
is not established." 

Upon appeal to the Department, the aforesaid action of rejection was 
affirmed May 26, 1887, upon the ground that the preponderance of the 
evidence in the claim was adverse to the conclusion that the soldier con- 
tracted his fatal disease of lungs in the service. 

Subsequent to said decision, the claimant filed the affidavits of a num- 
ber of comra^lesof the soldier in service, and also of neighbors, friends, 
an<l two physicians, tending to show the \\\cw\TeA\cv\ Vv-^' \.W, ^vA^\v^\ v\S. 
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lung disease in the service, ^iid its continiiauce from discbarge till death. 
Upon tlie refusal of your Bureau to reopen the claim upon the ba^is of 
ssud additional testimony, the claimant again applied to the Departaieut, 
by motion, for a reconsideration of the aforesaid decision of May 26, 18S7, 
contending that the evidence tiled by him since the date of said decision 
had turned the preponderance of the evidence in favor of the claim, 
and that said decision should be reconsidered and set aside. The I)e 
partment overruled said motion by its decision of January 16, 1S88, 
holding that the preponderance of evidence against the claim depeuded 
upon facts disclosed by the rec^ord and b}^ the medical evidence origi- 
nallv filed, which were not oveithrown nor rebutted bv tbe additional 
testimony, and were of such a character that their effect could not be 
destroyed nor weakened by such testimony ; and the decision of May 
26, 1<S87, was adhered to. 

Since tlie rendition of the decision of January 16, 1888, the claimaut 
has liled in your Bureau nine additional affidavits of comrades, neigli 
bors, and friends, of precisely the same characier and upon the Siuue 
points as those al)ove mentioned, all tending to show that the soldier 
had a bad congli and cold in the service which affected his lungs, and 
that he continued to suffer tlierefiuni uninterruptedly until his death. 

Your Bureau having refused upon the basis of this evidence to dis- 
turb the former actions, the attorneys of the claimant again apply to 
the Dei)ariment, by the present motion, for a reconsideration of the two 
aforesaid departmental decisions, contending that they should be over- 
ruled ami vset aside i'or the reason that the ovirwhi'lining w^eight of tlie 
new testimony, file<l in the claim since the date of said decisions, shows 
them to have been unjust, and that the preponderance of the evideme 
ui)on whi(*h the claim was formerly decided is now clearly shown to be 
in favor of the conclusion that the sohlier contracted his fatal disease 
of lungs in the service and line of duty. 

The attorneys of this claimant are evidently under the impression lint 
a preponderance of the evidence in favor of the claim is to be obtained 
by increasing the number of affidavits as to the fact that the soldier luid 
a bad cough and cold in the service, and that he continutMl to couj?li, 
ami, to those who observed him occasionally, had the appciirance of 
being afflicted with lung disease from his discharge to the date of his 
death. They have certainly obtained and filed a remarkable array of 
testimony ui)on these points, so far as the mere matter of numbers is 
concerned, and, if merely the unmber of witnesses and not the nature 
and character of the testimony could constitute the preponderance of 
the evidence in liivor of this claim, their position in this motion would 
be well taken. The facts to which these witnesses testify were, how- 
ever, established as fully as could be done by testimony of this character 
when this claim ^vas originally rejected ; and the accumulation of twenty 
or more aflidavits of tin*- same sort upon these same points was wholly 
fisiilesSy and does not strengtlieu Uve e\v\\\vv»vu\;i^ vj-w^vj., U is nexMJSsary 
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to introduce ouly a snfiicieDt amount of evidence on any one point in a 
case to prove it; anything more than tbis is cimmlativcj merely, and 
adds no strength to the case, nor does it serve to overturn or to meet 
objections that arise on other points which said evidence does not rebut. 
This is precisely the case here. As was stated by the Department in 
the decision of January 16, 1888, overruling the former motion for a 
reconsideration, the preponderance of evidence against the allowance of 
this claim depends more upon facts shown by the record, and upon the 
acts of the deceased soldier himself, than upon the sworn testimony 
filed, and such facts could not be overthrown nor their eftect weakened 
by any number of affida\its subsequently obtained. 



It may be admitted that the evidence filed herein would be suflBcient 
in an ordinary claim for pension, where no a<lverse circumstances inter- 
vened, to establish incurrence in the service and continuance of the 
fatal disease of the soldier; but I concur in the conclusion heretofore 
arrived at by the Department that it is not sufficient to ovcr(*onie the 
advefse facts which appear in this claim. I am led to this coiu'lusion by 
tlie following considerations, viz: The deceased soldier was mustered 
out of the service, on aceount of the expiration of his term, in July, 
18C4. He was never in hospital, and has no record whatever, of any 
disability in service. He applied for pension in December, 1809, for 
varicocele; proved his case by testimony; lived more than ten years a 
l)ensioner ; and then died of pulmonary consumption, without ever having 
applied for or mentioned anji^liing but varicocele. The sohlier was a 
resident of this city for many years, and died here. He was a very intel- 
ligent man, and not neglex^tful of his real claim for pension. He was 
four times medically examined. His first examining surgeon was Dr. 
John McCurdy, who was also a friend and his comrade in service, and 
was the assistant surgeon of his regiment up to October, 1802. McCurdy 
certifies, in 1809: "I know he was a man of great vigor and endurance 
when he entered the servit-e, and so continue<l until Jibout six months 
before he left the service'^; and he fouiul no disability but ''varicocele.''^ 
Dr. Barrett, the assistant surgeon of soldier's regiment during the latter 
part of his service, examining him wiien he left the army, found vari- 
coceU and mentions nothing else. The next three medical examinations 
were by Dr. Stanton, of this city, and varicocele only is mentioned. It 
is shown by the C€»rtificates of these examinations that the soldier's 
height was only 5 feet 5 inches; that, in 1873, he weighed 145 pounds, 
with respiration 18, and pulse 70; in 1875, he weighed 170 pounds, with 
respiration 10, and pulse 80 ; in 1877, he weighed IGO pounds, w ith res- 
piration 18, and pulse 80. 

Dr. Prentiss, an eminent physician of this city, testifies, in an affida- 
vit filed February 1, 1881, and before a special examiner, in 1880, that 
the soldier consulted him first in July, 1879, itv W^^\\\\i^\.^\\^\>. ^..^ 



108 I>KCISI0\S RELATING TO PENSIONS. 

on a^'i'oaut of cough and neuralgic pains in side, and that ^^he bad been 
progre«siv(ily losing tlesli five or sir montlis previously. Consumption 
was suspected in his casCj but the disease in the lungs liod not advanced, far 
enough to make diagnosis possible until September j 1879. Tliere wa^ noth- 
ing in the (*ase that would indicate that he had had lung disease before 
I treiitcd him. He was under luy care from July 9, 1879, to October 
13, 1879." From July, 1879, when Dr. Prentiss ^^ suspected^ consuniptioUf 
he went rapidly and died the next March. 

Dr. John McCurdy, the comrade in service, and the first examining 
surgeon above mentioned, swears, in affidavits flle<l in 1881 and 1883, 
that he never saw the soldier after October, 1862, until the summer of 
18(>5, when Nessle had been out of the service for a year. He gives 
nothing definite as to origin, but, as a matter of opinion, attributes; 
death to tlie exposure in the service undergone in the fall of 1861. 
From October, 18G2, until 1878, he gives us nothing whatever, except 
that, in 18(>5, the soldier was *'thin in flesh.^ When testi^'ing in this 
case before a special examiner, in 1885, this same witness states: 

During the time 1 was with the Twenty-third Ohio Volunteers 1 did not know of his 
having any disability, excepting jaundice in the winter of 1861-'62, at Fayetteville, W. 
Va. There was an epidemic of jaundice in the regiment. He had the jaundiee quite 
severely, but still he made a good recovery. He was off duty for only a few days. With 
the exception of that, I remember htm as a wdl, he^Uhy man in the aerviee up to the time I 
left in October, 1802. When I saw him in Harrisburg, Pa., in the winter or spring of 
1865, he was looking fairly well. I knew of his having no disability at that time. From 
the spring of 1865 until 1878, 1 saw him on an average of about once in two years, and 
during said period he had the appearance of being fairly well. / never knew or heard (J 
his having any disability or «idbieM prior to 1878, other than jaundiee and varicoede. ^ ^ 
had had any other disability while I was tpith the regiment as amaiant eurgeon, I think IwovU 
remember U. 

In 1869y after certifying to the origin of varicocele, Dr. McCurdy 
stated that he knew that the soldier continued to be a man of great 
vigor and endurance, always ready for duty, up to within six months 
of his discharge in July, 18G4. He does not add anything at all to the 
foregoing testimony by the affidavit recently filed in 1887, which is a 
mere repetition, in general terms, of what he has heretofore testified to 
with more particularity ; and he nowhere intimates that he either sus- 
pected or observed any indication of lung disease in the soldier prior to 
1878, when he examined and treated him for it. 

Dr. Barrett, who succeeded the foregoing witness as assistant surgeon 
of the soldier's regiment, served with him as such during all the latter 
part of liis term of service, and examined him at discharge, a« above 
mentioned, testified, in an affidavit filed in the soldiers original claim 
for pension in 1870, after giving the origin of varicocele^ that " Xessle icas 
for two years previous to May 1864^ sound and in the best of healthy always 
ready and willing for duty." 

The claimant, in his efforts to build up this claim, has never been able 
to get anything additional from this witness, except a very doubtful and 
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uncertain statement in an affidavit filed in 1883, that he thinks he re- 
members treating the soldier in the service for some slight affection — 
he thinks, a cough — the nature of which he does not recollect. 



In the utter absence of lung disease in the soldier's invalid claim, or 
.of any allusion to or indication of it; with the soldier performing active 
and arduous duty in the field on a clean record, until the expiration of 
his term of service in July, 1864; with the certificate of Dr. McCurdy 
of 1869, stating soundness up to six months of discharge ; with the con- 
dition found by Dr. Prentiss in July, 1879, when consumption was sus- 
pected but could not at that date be positively diagnosed; with the cer- 
tificates of medical examinations of the soldier by Dr. Stanton, running 
back to 1873, and showing a man of 5 feet 5 inches in height, weighing 
from 145 to 170 pounds, with natural respiration and pulse; with the 
testimony of Dr. Barrett, the assistant surgeon of the regiment, who 
examined the soldier when discharged, given in the original invalid 
claim and necessarily unbiased upon this point, showing that for two 
years preceding May, 1864, the soldier was '^ sound and in the best of 
health'' ; with varicocele and nothing else shown to be the disease with 
which he did, about that time, become afflicted ; with all this before us^ 
what are we to think of the proposition that the soldier died in the 
spring of 1880 of puhnonary consumption^ contracted in the service in 
the latter part of 1861 or the spring of 186J2f 

It is true that the affidavits of some twenty or more comrades have 
been filed, first and last, tending to show that the soldier did contract 
a severe cold and had a hacking cough, in the service in 1861 and 1862, 
and which appeared to affect his health more or less. There has been 
filed an almost equal number of affidavits of relatives, neighl>ors, and 
friends, who mostly state that they saw the soldier about twice a year 
on an average, during the period from the date of his discharge to his 
death ; that he appeared to them in poor health, and tJiey thought his 
lungs were afiected. What the^e witnesses state in their affidavits may 
be admitted. Certainly three times as much testimony as was necessary 
for the purpose has been introduced in this case to prove that the sol- 
dier had a cold and a hacking cough in the service in 1862, and that, in 
the opinion of those testifying, said cold and cough developed after his 
discharge into lung disease, which continued to afiect him and ultimately 
caused his death ; but still it comes far short of being sufficient either 
to overturn or to rebut the undisputed facts appearing from the record 
and from the medical evidence, as already enumerated, and which are 
necessarily fatal to the claim. 

The whole of this superabundant evidence is to be weighed in the 
light of all that has preceded it in the history of this case, and it is all 
weak or insufficient in one way or another. It contains, as a whole, 
plenty of minor discrepancies, which indicate that the knowledge or the 
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uiemory of most of the witnesses is far from i)6rfcct. It all tends to 
show that the soldier eoutraetecl his fatal eoDSunii)tion iu 1861 or 1862, 
or about that time, in the service. That he was an invalid from dis- 
charffe to death is true, or he would not have been in receipt of a pen- 
sion, and his peusioued disability was one which would prevent activit)' 
and exercise. Most faithful soldiers, as this one was, who served three 
years continuously on active duty, were likely to take cold and to be 
sick at some time during their term of service. This man was afflicted, 
as we might have expected him to be, but that his death was due to his 
service I can not believe. 

As a matter of fact, the vital and material point in this case, and the 
one upon which it was originally rejected, sUinds to-day just as it did 
before all tliis accumulation of testimony, whicli the attorneys of cbiim- 
ant contend constitutes a prepondenince of the evidence. That iwiut 
is not affected in the slightest degree thereby. The fact remains tbat 
we have no sufficient and reliable evidence, me<lical i:or otherwise, that 
the fatal consumption which was found by Dr. McCurdy iu 1>^78, and 
by Dr. Pientiss in 1879, to be in an incipient stage, and which developed 
so rapidly after that time, had any connection with his sickness in the 
service. 

If ^^ something more positive than mere presumption is necessary to 
justify tlie rejection of a claim," it is equally necessary to justify the 
admission of it. A claim that is not proved must be rejected. I am, 
therefore, of the opinion that the former departmental decisions in this 
case should be adhered to, and, accordingly, this motion is overruled. 



"ELLET'S RAM FLEET "—THE \T5SSEL. *< DIANA.'* 

John G. Coney (engineer). 

( Deparlmenial decision of May 20^ 1874^ overruled,) 

1. Construing subdivision of section 4093, R. S., the Department holds that the words "any 

gunboat or war vessel/' and the words ''gunboats and war vessels," found in the lai^ 
clause of section 4095, R. S., are to be accepted as including aU vessels in the service 
of the United Stiites which are manned and used in offensive and defensive operations 
against the enemy. 

2. The " Diana," of " Ellet's Ram Fleet," decided to be a " war vessel '* within the meaning 

of the law, and the former departmental decision, adverse to claimant, overruled. 

Assistant Secretary Bussey to the Commissioner of PensionSy Sept. 30^ 1689. 

I have carefully considered your communication of July 23, 1889, 
transmitting the papers in the claim of John G. Coney, late first engi- 
neer, U. B. steamer '' Diana," of the Mississippi Marine Brigade, and 
suggesting a review of the same with a view to the reconsideration of 
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the department^il decision of May 20. 1874, nflirining on appeal the action 
of your Bareau rejecting said claim May 1, 1871. 

The record in the case discloses the following facts : 

The claimant filed his original declaration for pension October 16, 
lS6Sy alleging, as pensionable cause, au accidental injury of right hand, 
caused by getting it mashed in casement door of the doctor engine while 
engaged in getting up steam March 0, 1804, at Vicksburg, Mississippi, 
while serving as first engineer on board U. S. steamer '^ Diana,'' of the 
<^ Mississippi Marine Brigade,'' or "Ram Fleet." 

The claim was first rejecte<l May 1, 1871, upon the ground that the 
War Department has no record of the steamer " Diana," and that the 
claimant's name was not borne on the rolls of the " Marine Brigade; " 
also that the honorable Secretary of the Navy reports that the name of 
the first engineer, John G. Coney, of the steamer "Diana," is not borne 
upon the records of the Navy Dei)artment; also that the said steamer 
"Diana" was not in the naval service during 18G4 and 1865, being last in 
such service March 28, 1863, at which date she was captured by the enemy. 

From this action of rejection an appeal was taken lo tlie Department, 
and, April 20, 1874, the honorable Secretary of the Interior returned the 
pa]>ers to your Buresiu, with the following communication directing fur- 
ther proceedings therein, to wit : 

Washington, D. Q, April 20^ IS74. 

I return herewith the papers wliich accompanied your report of the 16th instant upon 
the appeal taken by Mr. O. M. Rood, of Louisville, Ky., from the rejection of the claim, 
No. 187,908, of John G. Coney, for invalid pension. 

The evidence shows that Coney, while in the discharge of his duty as first engineer of 
the steamer ^ Diana,'' a vessel attached to the Mississippi Marine Brigade, was injured in 
the right hand by having it caught in the machinery of the engine. 

You state in your report that "the claim was rejected, because the claimant was not an 
enlisted man, nor injured while in temporary service in an engagement with rebels or 
Indians." You also state that "he was in the employ of the quartermaster's departments 
and that he is not entitled to a pension under the general pension law." The fact of the 
man's having received the injury, as alleged, and of his present disability resulting there- 
from, appears to be fully established by the evidence. The only questions which appear 
to be involved are: Was Coney an enlisted man? and was the steamer "Diana," on which 
he served, a gunboat or a war vessel of the United States as contemplated by section 10, 
act of July 14, 1862? It would seem, from the fact of his having received a discharge by 
order of General Ellet, commanding the brigade, and from the affidavit of William 
Heart, the captain of the " Diana," and of William Malbon who succeeded Heart in com- 
oommand of the vessel, that Coney was enlisted into the service. These officers both state 
under oath that Coney was "regularly enlisted and paid as such first engineer." 

It does not appear that any effort has been made to determine the second question before 
referred to. I suggest, therefore, the propriety of your making inquiry of the Quarter- 
master Gene];al whether said steamer "Diana" was, in March, 1864, employed as a war 
Tessel of the United States, and also whether engineers serving on the vessels composing 
the Mississippi Marine Brigade were enlisted men, or were, in any respect, regarded as 
bein^ in the military or naval service of the United States. W^hen these questions shall 
have been determined, you may resubmit the case to this Department for final adjudication. 

C. Delano, 
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Upon obtaining, as far as practicable, the inforiuatiou above requested 
from the records of tlie War Department, the claim was again sabmitted 
to this Department and final decision upon said appeal was rendered 
May 20, 1874, as follows : 

WAfiHixcJTON, D. C^ May 20^ mi 

I return herewith the papers which accompanied your second report dated the 16ih 
instant, in the rejected claim for pension, No. 137,908, of John C. Coney, some time engi- 
neer of the steamer *' Diana," a vessel of the Mississippi Marine Brigade, wherein Mr.O. 
M. Rood, of Louisville, Ky., has taken an ap})eal to this Department. 

The question involved by the ap|)eal is whether Coney, at the time of receiving the 
iiyury for which he claims a pension, was in the military or naval service of the United 
States? Correspondence with the War Department has elicited the fact that the captains^ 
pilots, engineers, <&c., of the vessels com()oeing the Mississippi Marine Brigade, were not 
muaUred into the military or naval service of the United States, and it appears that the 
''Diana" was used merely as a 'Hrans]H)rt ** (and not as a war vesad) of said brigade. 

It is apparent, therefore, that C^ney has no title to the benefita of the pension laws, for 
he was not an ''enlisted" man; neither was he injured during an engagement with the 
enemy while in the service of the I'nited States; nor does it appear that he volunteered 
for the time being to serve with any military or naval force of the United States. 

The rejection of the claim is affirmed, and you will please so inform the attorney. 

C Delano, 

SeertUtrg. 

Tlie claim being reopened by your Bureau in November, 1887, was 
again considered, and the former action of rejection was adhered to, 
March 7, 1888, upon the grountl that '* the claimsmt, at the time of incur 
ring injury of right hand, was a civil employe of the qnartermaster's 
department, and was not an enliste^l man or commissioned officer of 
the military or naval service, and that the 'Diana' was not a 'gun- 
boat' or 'war vessel' as contemplated by the second subdivision of 
sex^tion 4693, and last clause of section 4695, K. S." 



The claim is now again submitted to the Department for consideratioD 
of the construction given to the provisions of the law contained in sec- 
tions 4693 and 4695, R. S., under which the claim for pension is made— 
a construction made by the former adjudications of the case — applying 
the law to the facts established by the evidence on file. 

The vital question involved an«l presented for the present consider- 
ation of the Department is, was the service of the claimant and the 
service of the " Di^na," at the date of the alleged injury of right hand, 
March 9, 1864, such service as is contemplated by the sections of the 
law above referred to, and which would gi\e title to pension for disa- 
bility incurred therein. 

The claimant served as tirst engineer on board the steamer "Diana'' 
from March 1, 18(J4, to July 9, 1864. The steamer " Diana" was a ves- 
sel attached to what wms known as the " Mississippi Marine Brigade,^ 
sometimes called " Ellet's Ham Fleet," which was organized during the 
war of the Kebellion for service ui)on the Mississippi River and upon 
its tributaries. Said command or "fleet" appears to have occupied a 
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rather peculiar and anoiDaioiis position, the exact stattut of the several 
vessels composing it being difficult to determine. It was organized 
under the War Department and was under command, first, of Colonel 
Charles EUet, who wa^ fatally injured by the enemy hi the battle of 
Memphis, in which tbe "Heet" was engaged; and, afterwards, of Colonel 
Alfred W. Ellet, both officers having l)een detailed from the Army for 
that purpose. 

The vessels composing said "fleet" or "Marine Brigade " were pur- 
chased by the Quartermaster General of the Army under direction of 
the Secretary of War. Each vessel was officered and manned by civ- 
ilians, who were hired and paid by the quartermaster's department of 
the Army, and had on board, in addition to its regular crew, a detiich- 
ment of enlisted men, under the command, in some instances, of an 
officer, or two, detailed from tbe Arni^'. 

Some of these ve>ssels were designated as "rams" and were fitted up 
aud armed for offensive and defensive operations against the enemy; 
others were denominated as " transports ; '' but it is impossible to deter- 
mine from the designation given in the records of the War and Treasury 
Departments, what vessels composing said command were strictly " war 
vessels,'' and whatnot, some of those designated as "ti-ansports" appear- 
ing to have been as well armed and in the capacity of " gunboats," as 
actively employed in warlike operations, as those designated as " rams." 
In fact, owing to the peculiar circumstances connected with the organ- 
ization of this comand and to the anomalous position which it occupied 
in the service, the information to be derived from the official records as 
to the exact status of* tbe officers aud me!i composing the crews of these 
vessels in contradistinction from the detail of enlisted men of the Army 
that each had on board, as well as to the status of .iny one particular 
vessel of said command or " fleet," is both me^iger and unsatisfactory. 

Since the claimant served as first engineer upon one of these vessels 
it is clear that he was not a regularly enlisted man, but was a member 
of the crew employed by the quartermaster's department of tlie Army 
as above indicated. Ilis title to pension, therefore, must depend upon 
the construction given to the second subdivision of section 4693, R. S., 
which confers a pensionable status upon " any master serving on a gun- 
boat, or any pilot, engineer j sailor, or other person, 7w1 regularly mustered^ 
serving on any gunboat or war vessel of the United States, disabled by 
any wound or injury received, or otherwise incapacitated, while in the 
line of duty, for procuring his subsistence by manual labor." 

The foregoing language of said statute lias been officially construed 
by Ruling No. 31, of the Commissioner of Pensions, promulgated March 
15, 1877, as follows : 

The words "any gunboat or war vessel" used in the second subdivision of section 4693, 
R. S., and the wonls "gunl)oats and war vessels" found in the last clause of section 4695, 
R. S., are to be construed so as to include all vessels in the service of the United States 
which are manned and used in oOeiisIve utid defensive operations against the euem^. 
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The iiiterpretiitioD or constraction of the language used in the afore- 
Baid sections of the stiituto, as given by the foregoing iniling, hsw met 
with the approval of the Department in namerous instances, and has 
long been accepted and followed. Applying, then, the provisions of 
the law as thas construed to the admitted facts in this case, it is clear 
that the only material question to be determined is whether or not the 
vessel upon which this claimant served was a ^^ vessel in the service of 
the United States, manned and used in offensive and defensive opera- 
tions against the enemy." 

There is no conflict with regard to the character of the service ren- 
dered by this claimant, nor as to the fact that he was injured as alleged. 
It is admitted that he was regularly employed and paid by the quarter 
master's department as "first engineer" on board the " Diana,'' and, 
hence, it is manifest that he is included within that provision of tk 
second subdivision of section 4603, R. S., which says, " or any pilot 
engineer^ sailor, or other person, not regularly mustered,, serving on any 
gunboat or war vessel of the United States," provided the " Diana" was 
a vessel of the character therein designated. 

I am, therefore, of the opinion that by the express provisions of tbe 
statute tbe question of the enlistment of the claimant is wholly imma- 
terial. The language of the law, last quoted, was evidently intended to 
include all who performed the service therein designated, whether "regu 
larly " enlisted in the Army or in the Navy, or employed by the quarter 
master's department of the Army, or by other competent authority, as 
this claimant was ; and, hence, the former adjudications of this claim, iu 
so far as they were influenced by, and depends upon, the mere fact 
that this claimant was not " regularly enlisted" in the Army or in tbe 
Navy, but was employed (or, as his officers express it, " regularly en- 
listed ") as first engineer of the "Diana" by the quartermaster's depart 
ment of the Army, were manifestly erroneous. • 

The stattis of the "Diana," therefore, determines the title of this claim- 
ant to pension. Was she a vessel of the character designated in sections 
4693 and 4695, R. S., as construed by the aforesaid ruling (No. 31) of the 
Commissioner of Pensions? In the departmental decision of May 20, 
1874, already quoted, it was held that she was not, but was merely a 
" transport," not used " as a vessel of war," and that consequently, tlie 
service of the claimant thereon would not give him a pensionable stntm. 

At the time said decision was rendered, the Department had before it 
only such information as was contained in the records of the War and 
Treasury Departments. As has been mentioned, this information was 
of the most meagre and uncertain character, being insufficient to estab- 
lish, with any degree of certainty' , the character of the vessel. She was 
designated in some reports as a " transport" and in others as a vessel 
of the " Mississippi Ram Fleet." In an official list of the vessels em- 
ployed in the " Mississippi Marine Brigade or Ram Fleet, on the Missis- 
sippi River and its tributaries," the " Diana" is designated as a "trans- 
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ort ; " and yet the same list would indicate that she was employed just 

I the same way as any other vessel of said fleet. 

As a matter of course, if there were an official record of the War 
>epartment stating with distinctness and giving with certainty the 
baracter of said vessel and the nature of the service in whicli slie was 
{mployed, such record would, under the long-established rulings of the 
3epiu tment, have to be accepted as conclusive, and any error contained 
u such record could be corrected by only the Department from whi(5h 
t I'lnanated; but amid the uncertainty which exists in this case, wlien 
the official records disclose absolutely nothing delinite from which a sat- 
sfactory conclusion can be drawn, this Department w^ould be certainly 
ustified in determining for itself the character and service of said ves- 
sel from the next best evidence that could be obtained. 

Upon the evidence then before the Department, the decision of May 
^O, 1874, was evidently correct, but, subsequent to the rendition of that 
liicision, the testimony of General Alfred W. EUet, tlie commander of 
lie " Marine Brigade" or " Ram Fleet," during the period of this claim- 
^nVs service, was obtained and filed. General Ellet, in his affidavit 
iled December 30, 1875, with reference to the character, armament, and 
^rvice of the "Diana," makes the following statement: 

That she was not a regular built gunboat, but was iitt«d up and armed with one 20-Ib. 
^arrot gun and two 12-1 b. brass guns, and was so armed during the months between Feb- 
jary and July, 1S04. Said Mississippi Marine Brigade was organized under the War 
^?partment, and the " Diana'' had no standing as a naval vessel of war, but was und>oubl' 
Uy iiscd an a war vessel or gunboat^ canying transports past the enemi/s batteries on the Miss- 
sippi River, and in every other way that vessels of war or gunboats were used on said river. 

m 

In a letter addressed to the Commissioner of Pensions, dated Septem- 
er 10, 1875, General Ellet makes the same statements as in the fore- 
oing affidavit. 

This testimony of the commander of the organization to which this 
essel was attached — a distinguished officer of the highest character 
lid standing — is unquestionably the best evidence upon tliis subject 
lat conld be had outside the official record. It would seem to settle 

II questions as to the character and service of the "Diana'' during 
ic period of this claimant's service upon her and at the date of his 
ijury. Even under the most stringent construction that could be placed 
pen the law and upon the ruling to which I have referred, the " Diana" 
iiist be regarded, in the light of the testimony of General Ellet, as a 

war vessel" — one that was "manned and used in offensive and.defen- 
ive operations against the enemy." 

There is no doubt in my mind that, had the foregoing testimony of 
reueral Ellet been ])efore the Departnient at the time this claim was 
onsidered on appeal in 1874, a different conclusion would have been 
Bached, and the decision of May 20, of that year, would have author- 
ced the admission of the claim. Said testimony certainly afforded 
iiiple ground to justify a reopening and al\oNva\w,vi vA \>\vi,<!\.v\\\^^\\^\v 
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it wag considered by your Bureau in 1888, and in my opinion this nbould 
Lave been done. 

It may be well to state that it does not jipjiear that all of the ves8i»ls 
attache<l to the said '* Mississippi Marine Brigade" were of the warUke 
character of the '* Diaiia,'^ or armed and used for oftensive and defensive 
purposes, as she was ; and therefore, before the views of the Department 
herein expressed can be used as a pi*ecedent for the adjudication of sim 
ilar claims, it must be made lo fully appear, as has beiMi done in lhi.s 
case, that the vessel upon whicli the (claimant for pension served was of 
the kind and character iianH»d in sections 4603 and 401)5 of the Eevistni 
Statutes, as construed by Kulinf: No. 31 of tl»e Commissioner of Pensions. 

For the foregoing reasons, the departmental decision of May 20, 1874, 
is hereby overruled and set aside, and the original action of your Bureau 
rejecting this claim is reversed. Yon are directed, therefore, to admit 
this claim, allowing the claimant such pension for his disability as inav 
be authorized by law and by the rules and regulations of your Bureau. 



SPECIAL. ACTS-TIIE GENERAL LAW. 

T. Miller Raub. 

1. The^rant of pension by special act of Congress does not deprive a claimant of any 

rjglit to pension under the general law. 

2. If a claimant, who has been |)ensiuned under a special act, establishes his claim under 

the giMKTal law, he has the right to surrender his certificate under the special act 
and, in lieu, take .such (K'nsion as he may show himself entitled to under the general 
law by reason of the exj)ress provisions of section 4715, R. S. 

3. Section 5 of the act approved July 25, 1882, was designed simply to prohibit the grant- 

ing of iivo pensions to the same person for the same period. 

Assistant Secretary Bmsey to the Commissioner of Pensions^ SepL :i6^ 1889, 

Herewith are returned the papers which aecoinpanied your report of 
May 7, 1889, upon the appeal of T. Miller Raub, late captain. Company 
I), One Hundred and Twenty-second Pennsylvania Volunteers, from 
the action of yonr Bureau rejecting his claim for arrears of pension. 

The appellant tiled his original declaration for pension April 12, 1883, 
alleging, as the basis of his claim, that "at Cloud's Mills, Va., in August, 
1862, while on double-quick march, he slipped, and, in the effort to pre 
vent his fall, he strained himself, causing rupture of the left side." His 
claim was rejected August 23, 1885, upon the ground that the records 
of the War Department fail to show the existence of the alleged rupture, 
and because of claimant's stated inability to furnish satisfactory evidence 
showing origin of said rupture in the service and line of duty. The 
appellant then ap])lied to ( 'ongress for relief. A special act wjy* passed 
fof his benefit and approved A\nil 14, 1HS8, authcu'izing and direetinj: 
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s name to be placed upon the pension rolls subject to the provisions 
id limitations of the pension laws. He was accordingly pensioned, in 
irsuance of said special act of Congress, on June 26, 1888, at $10 per 
onth for left inguinal hernia from April 14, 1888, the date of the 
>proval of said act. 

The present afipeal was taken April 11, 1889, contending that the 
;tion rejecting the original claim of the appellant under tbe general 
w was illiberal and unjust for the reiison that lie had proved his claim 
» the extent of his ability, aud there being nothing adverse in either 
le record or the testimony, the benefit of any doubt arising should have 
^n given to the appellant It is also contended that there is nothing 
> prevent the allowance of his claim under tbe general law save the 
Jings of the Commissioner of Pensions and of the Department, hold- 
g that the ap[>ellant, having gone to Congress for relief, is thereby 
ibarred from any further right or title to pension under the general 
w. The appellant contends that said rulings are unsound, illegal, 
1 improper construction of the law, and that tiie said rejection of his 
iginal claim should be reversed and he granted pension under the 
nienil law from the date of filing his claim to the date of the pension 
i is receiving under said special act of Congress. 
The principal contention of this appeal relates to the former rulings 
' your Bureau and the Department as to the eliect of the giant of a 
Bnsiou by special act of Congress upon the right of a claimant to pen- 
on under the general law; and the attorney for appellant has filed a 
fflgthy argument against the view held by your Bureau and by the 
department in the rulings and decisions referred to. 
Since the filing of this appeal this subject has been most carefully 
onsidered by the Department, and the rulings and decisions complained 
f have been expressly overruled by the recent departmental decision 
reconsidering and overruling a former decision) in the claim of Ollie 
1, widow of Jefferson A. French, rendered June 17, 1889. As said 
iecision exhaustively discusses the whole question covering the points 
^ised by the appeal and argument of the attorney in tliis case, and is 
« be found reported in full in volume 3, of the published decisions of 
Ilia Department in Pension claims, it will be unnecessary to do more 
^t this time than to refer the appellant and his attorney thereto, aud to 
^tate briefly the present view of the Department .as therein set forth. 
5aid decision holds that the grant of a pension by special act of Con- 
gress does not have the effect of depriving a claimant of any right to 
^nmn he may have under the general law ; that if he establishes his 
'ight to pension under the general law he has the right to surrender his 
Wificate under the special act, and take, in lieu thereof, such pension 
^ he may have shown himself entitled to receive under the general law 
^y virtue of the express provisions of section 4715 K. S.; that the mean- 
H and effect of section 5 of the act of July 25, ISSli, was s\\\\\)\^ Vc>^\vv 
^ih'n the frrauting of tffo pensums to the same \>evsou ^ot VW. saww v^jVwA 
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of time, and the former decision in the case of Tucker (vol. 1, P. D., p. 
1), which was the leading case holding the opposite view, was expressly 
overruled and sot aside. 

Under the present holding of the Department, therefore, the position 
maintained by the appellant's attorney herein is well taken. This ap- 
pellant would undoubtedly have the right to surrender the certificate 
granted him under said special act, and to take such pension under the 
general law as Im» may have shown himself entitled to receive by virtue 
of his original claim from the date of filing said claim. The questioa 
however still remains to be decided, whether he has shown himself 
entitlexl to pension under said original claim, and whether or not said 
action rejecting said claim was correct, and should be either affirmed or 
reversed upon this appeal. 

Said claim was rejected for the reason that the evidence on file was 
not considered suiUcient to show the origin of the alleged disability in 
the service and line of duty. 



It is hardly necessary to remind the attorney for appellant that tlie 
fact that appellant was allowed by Congress a pension for said disa- 
bility is not sufficient ground to warrant the admission of his claim 
under the general pension law and under the rules and regulations of 
your Bureau. The evidence in the case might be sufficient to satisfy a 
committee of Congress that the claim was meritorious, and to justify 
the passage of a special act for claimant's relief, and yet come far short 
of lulfiUiug the requirements as to proof necessary under the general 
laws and the rules and regulations of your Bureau and of the Depart- 
ment, to establish his claim. In fact it is well known that the majority 
of cases in which Congress gives relief by special acts, granting pen- 
sions, are those in which the claimants are unable to furnish the proof 
required but in which there appears to be merit, and in which Congress 
being unlimited in its jurisdiction and power to grant pensions affords 
the relief which this Department and your Bureau have no power to give. 
The argument, therefore, of the appellant's attorney in this case, based 
upon the report of the committee which recommended the passage of 
the special act by which this appellant was pensioned, has no force in 
determining whether the original action of your Bureau rejecting this 
claim was correct or not. 

The appellant admits that the only evidence on file or that can be 
obtained of the incurrence of the alleged injury in the service is his own 
testimony. The records of the War Department, giving the military 
service of the appellant, furnish no evidence of the existence of the 
alleged disability. The proof as to the existence in the service of the 
alleged rupture rests wholly upon the testimony of Dr. Washington 
Burg, who w^as the snrgeon of appellant's regiment. It is true that the 
adjutant of said regiment swears that the appellant complained to him 
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of pain, and attributed it to mptnre in the service, but be does not pre- 
tend to have any personal knoicledge either of the incurrence or of the 
existence of said injury, and he states distinctly that he never saw the 
rupture. 

Ordinarily, the testimony of the regimental surgeon would be suffi- 
cient to establish the existence in the service of the disability alleged, 
and would sufficiently corroborate the appellant's account of its incur- 
rence to warrant the admission of his claim, his prior soundness Hud 
present disability being admitted ; and were the case left here I w' ould 
be inclined to agree with his attorney that whatever doubt might still 
exist should be resolved in liivS favor. 

A fnct, howiever, appears in the records of this case, of which both 
the committee of Congress ami the nttorney of appellant were doubt- 
less unaware. It seems that the conduct of Dr. Burg, the regimental 
surgeon, upon whose testimony this claim rests, was investigated by the 
Bureau of Pensions in 1884, when it was ascertained that he was engaged 
in offering his affidavits for sale in pension cases, in which it was admitted 
by him that he had no knowledge of the claimant's disability, and there- 
fore an official order was promulgated by the then Commissioner of 
Pensions (Hon. O. P. G. Clarke), a copy of which is to be found cm file 
in the accompanying papers, directing that his affidavits' be received as 
worthless. 

If, therefore, the testimony of Dr. Burg is rejected as unreliable, as 
it certainly appears to be, there is left no proof whatever of the incur- 
rence nor of the existence in the service of the disability alleged as 
cause for pension, except the stiitements of the apjiellant himself. It 
is admitted that the evidence shows that the api^ellant was sound at 
enlistment, and also that he is at present and has been for years 
disabled by hernia; but there is no reliable evidence sufficient to 
show that said hernia was incurred in the service or connected there- 
with in any way, nor to create a doubt that could be resolved in his 
favor. As the case now^ stands there is an entire lack of proof of the 
most essential and material point in his claim, and a claim that is not 
proven must be rejected. 

I am, therefore, of the opinion that the action of your Bureau reject- 
ing the claim of appellant under the general law was correct, and the 
same is affirmed. 



INCREASE OF RATINGS-TUE COMMISSIONER'S AUTHORITY. 

John H. Lunderville. 

1. Excepting the ratings that are expressly fixed by legislation the ratings for pensions 
are determined by degrees of disability as the same may be found by medical exam- 
ination of claimants. 

23044— VOL.3 H 
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2. If it were admissible that rates of pension for non-specific disabilities might be increased 

in one ca»e by a mere '* order" of the Commissioner of Pensions, the whole schedule 
of ratings for such disabilities might be obliterated, or revolutionized by a similar 
"order/* and the grossest inequalitieSi consequently, established in the practice of the 
Bureau. 

3. The provisions of section 4698}, R. 8., applieu. 

AssUtant Secretary Buseey to the Commisitioner of Pensiofusj Oct. 10, 18S9. 

Herewith are returned the papers accompanying your report of May 
9, 1SS9, in the case of John H, Lunderville, late private, Company K^ 
Tenth Vermont Volunteers, on appeal from the action of your Bureau 
rejecting claimant's application for pension on account of 8heU wound 
of right hand, di:sease of lungSy and rupture. 

The claimant, who is now pensioned at $2 per month for chronic diar 
rhea^ was mustered into service September 10, 1863, and discharged 
June 27, 1865. Prisoner-of-war records show that he was captured at 
Monocacy, Md., July 9, 1864. While a prisoner of war he was under 
treatment at Danville Hospital (rebel) from December 11 to 28, 18^ 
for chronic diarrhea. Readmitted, January 20, 1865, with chronic diar 
rhea, sent to Richmond, Va., February 20, 1865, and paroled at James 
River, Va., February 22, 1865. Furloughed by Federal authority from 
Gamp Parole, Md., March 4, 1865, for thirty days; furlough extendetl 
20 days on surgeon's certificate saying "unable to travel.'' Under 
treatment at Sloan General Hospital, Montpelier, Vt., from April 24 to 
June 26, 1865, with chronic diarrhea. The records also show that, from 
September 22 to October 20, 1863, he was under treatment at Stone 
General Hospit;d, Washington, D. C.,for chronic rJieumatism. No other 
disabilities shown in service. 

Original declaration was filed September 25, 1867, alleging wound of 
hand received at Monocacy, Md., July 9, 1864, and disease of lungs con 
tracted while prisoner of war. Informnl declaration, filed June 23, 1881, 
alleges wound or injury of right hand, and rupture incurre<l in the forced 
marches during battles of the Wilderness j also "contracted chronic 
darrhea while in rebel prison." 

The claim for chronic diarrhea was sulmitted January 15, 1889, at 12 
per month from June 23, 1881. The claim for alleged shell wound of 
right hand, disease of lungs, and rupture was rejected ou the ground 
that "there is no record, and the evidence fails to prove that said dis 
abilities originated while in the U. S. service and line of duty, and claim 
ant's apparent inability to furnish better proof." 

From this action the claimant, through his attorney, now appeals, 
contending that the rate of pension allowed for chronic diarrhea is too 
low, and that the rejection of his claim for wound and rupture was an 
act of injustice. 

Pending ri^port on this appeal, the Chief of the Law Division referred 
the case to the Medical Referee for an opinion as to whether, under the 
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present practice of the Bureau, the appellant is entitled to any advance 
of the rate for chronic diarrhea. In response to this request, the Medi- 
cal Eeferee, in slip dated May 8, 1889, says: "In accordance with an 
order from the Hon. Commissioner, he is entitled to -^^- from March 27, 
1889.» 

SUMMARY OP EVIDENCE. 

Daniel W. Allen, in affidavit filed October 22, 1879, swears that " his 
age is 32 years. Claimant was taken prisoner at Mouociicy, Md., July 
9, 1864. When claimant enlisted he was free from rupture. After he 
came back to the regiment, after his exchange^ he had a rupture in the 
lower part of his abdomen. Do not know when and where he contracted 
the rupture, but affiant knows he had it afber his exchange and before 
he was discharged. He also knows that claimant has been able to labor 
only about one-fourth of the time since his discharge. Knows above 
facts from being comrades in same company." 

David Dudley, in affidavit filed October 3, 1877, swears that he " was a 
member of the Third Vermont Volunteers. Knew claimant 15 years 
before the war. He and claimant were schoolmates, &c. Claimant was 
sound and free from rupture when he enlisted. In the fall of 1863, 
affiant visited claimant's regiment at Brandy Station, Va. Saw the 
claimant, saw his ^ breach,' and claimant told him he had contracted it 
in the service.'' 

Charles Wilder, in affidavit filed July 21, 1873, testifies that he ^'was 
comrade of claimant's, and, to his personal knowledge, claimant con- 
tracted a rupture while on a march in Virginia, but can not give date." 

John Monteith, in affidavit dated November 13, 1871, testifies that he 
**was taken prisoner July 9, 1864. He and claimant were prisoners 
together when claimant was taken sick, were exchanged and returned 
home together, and he assisted claimant in getting home. When taken 
prisoner, claimant was in good health, weighing about 105 pounds. 
When exchanged he was poor and sick, and weighed about 95 pounds. 
He has never regained his health since." (Nature of sickness not stated.) 

John Brassau, in affidavit filed June 8, 1877, testifies : " was a member 
of First New Hampshire Heavy Artillery. Knew claimant before the 
war. Was with claimant in Washington in March, 1865, Claimant was 
then very sick and on his way to Vermont. Told affiant he had a rup- 
ture. Some time afterward affiant was at Montpelier, Vt., on a furlough. 
Visited the hospital and saw claimant. He then showed affiant his 
^ breach^ or rupture; he also had a bad hand, both of which were con- 
tracted in the service." 

John Jerome, in affidavit filed July 21, 1873, testifies that he *^ was pri- 
vate of Company B, Tenth Vermont Volunteers. Often saw claimant 
in service. One time, on picket, in 1864, claimant showed him a breach 
and said he contracted it on a march. Affiant advised him to get awl 
wear a <riw«," 
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Henry Brassau and NeUon Brassati^ in joint affidavit, filed July 21, 
1873, testify that, **for three or four years immediately after discharge, 
chiimant could do no hard work. Chronic diarrhea troubles him once 
a month, and he has a breach, or rupture, that has grown worse since 
discharge. His right hand is drawn out of shape, and has been so since 
discharge." 

Charles B. Mann, in affidavit tiled September 4, 1879, testifies to prior 
soundness, and to continuance of cough, hoarseness, and chronic ^iVir- 
rhea at and since discharge. 

Eli Young, in affidavit filed September 4, 1879, brother-in-law, siiys: 
"claimant came to affiant's house on furlough as a paroled prisoner. 
Then had diarrhea and a bad cough, and did no work for two years 
afti*r; suffered ever since." 

Samuel W. Nevers, in affidavit filed September 4, 1879, tCvStifie? to 
prior soundness, and to general debility with a tendency to lung trouble 
since the war. 

William Nevers, in affidavit filed September 4, 1879, testifies the same 
as above. 

MEDICAL EXAMINATIONS. 

Dr. Chus. M. Chandler, at Montpelier, Vt., December 4, 1871, and Feb 
ruary 1, 1872, says : 

Thin, spare, somewhat emaciated, highest weight being 165. Looks like man with 
chronic diarrhea. States tliat he had it for a year or more steady, but that he is as apt to 
be costive now as to have the diarrhea. Was prisoner at Danville and Richmond nine 
months. He has a hacking cough, with pain in left side. States that his mother dicii 
with consumption, and tliat a sister is sick with it now. There are no well-marked physi- 
cal signs of phthisis, no dullness unless Iwth are dull. The sounds of the heart are loo 
plainly heard in upper right chest, and the voice is full and strong in both supra acapnia 
fossa ; respiration less plain in right. The shell wound of hand did not leave a scar, but the 
fingers all slant to the ulna and shut with a jerk. Is really more deformity than disabling. 
Slight prominence over third and fourth metacarpal lx)nes. Has a large scar on inside 
right arm, five inches long by one wide. States to be a sabre wound received at Cold Har- 
bor. Not disabling. Rate him for his diarrhea and cough }. 

The board at Keen, K H., July 5, 1882, says: 

Examination reveals no disability resulting from injury to hand. No hernia. Claim- 
ant sutlers from chronic diarrhea and has no other disease requiring a rating. In view of 
the above facts, we think claimant entitled to one-eighth total rating on account of chronic 

diarrhea. 

The board at Montpelier, Vt., August 1, 1888, reports: 

There is a small cicatrix over the fourth and 6fth metacarpiphalangial articulation of 
the right hand, and their sensibility is one-third impaired. The lungs give good reso- 
nance everywhere, and the shortness of breath, of which he complains, seems to be due to 
the heart. Its apex is three and one-half inches below and two inches to right of nipple- 
First sound and impulse increased and second sound wanting. Tongue clean. Pharynx 
red and large follicles. Liver and spleen and skin normal. Rectal metubrane red and 
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veins enlarged. No piles. There is a reducible, left inguinal hernia tumor one and one- 
half inches in size. 

R«ite: j-y shell wound of right hand: /^ disease of lungs and heart; -j^y chronic diar- 
rhea; ^ left inguinal hernia. 

OPINION. 

An examination of the accompanying papers discloses the fact that 
claimant's war record shows the existence in the service of no other of 
his alleged disabilities than that resulting from chronic diarrhea^ and 
yet it appears that claimant has a hospital record extending over nearly 
two years from September 22, 1863, to February 20, 18(15. 

Claimant was under treatment for chronic rheumatism at Stone 
General Hospital, Washington, D. C, from September 22 to October 20, 
1863, and the record shows that, while a prisoner of war, he was afflicted 
with chronic diarrhea from December 11, 18G4, to February 20, 18G5, 
when he was paroled and furloughed from Camp Parole, Maryland, for 
30 days, and Ae furlough extended 20 days on surgeon's ceilificate say- 
ing that he was "unable to travel." The existence of rheumatism is 
mentioned in the record of his first hospital treatment only, ^^z : at Stone 
Hospital from September 22 to October 20, 1863. There is no record 
evidence tending to show the origin, in the service, of injury to hafid, or 
of lung disease, or of rupture; nor does claimant allege in his original 
declaration, filed September 25, 1867, the existence of rupture. 

There is no evidence in the papers showing the origin of lung disease 
either in or by reason of the service; but the indications are that, to 
the extent that such a disability has existed, it is hereditary, being 
derived from claimant's mother, who died with consumption, as stated 
in the report of the medical examination made at Montpelier, Vt., Decem- 
ber, 4, 1871. 

The alleged injury to hand, even if it was due to the service (of which 
allegation there is no proof), does not ai)pear from tivo out of three med- 
ical examinations to be entitled to a pensionable rating. 

The most serious disability alleged by claimant is rupture, but neither 
the medical examination at Montpelier, December 4, 1872, nor that at 
Keen, N. H., July 5, 1882 — the two being ten years apart — makes any 
reference to the existence of hernia, or rupture, excepting that the latter 
examination reports "no hernia." The existence of hernia is reported 
for the first time by the medical board at Mcmtpelier, August 1, 188S — 
twenty-three years after clainnint's discharge. 

Keferring to the testimony of witnesses, who certify to the origin and 
existence of rupture in the service, I find the following facts, viz: 

Daniel W. Allen swears that he knew claimant had rupture after ex 
change and before discharge, but the fact is that claimant never returned 
to liis company after he was exchanged. 

Davi<l Dudley was not a member of claimant's regiment aiul his testi- 
mony was not taken and filed until October 3, IHll. ia.vi ?^»vs^^\vJ^^ ^^^s 
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the f'laiiiiants's rupture when visiting claiiDant*8 rejjiinent at Bratidy 
/Station in the fall of 1 803. The records, however, show thsit, from Sep- 
tember 22 to October 20, 1863, claimant was in Stone Hospital, Wash- 
ington, under treatment for rheumatism^ and the testimony of witness is 
made very questionable, 

John Jerome's affidavit is signed by mark^ and he doesn't state when 
the alleged rupture occurred. 

Henry and Nelson Brassau signed by mark, and are reported to be of 
bad reputation. 

The foregoing evidence can not be accepted as proof, in view of the 
fact that no medical evidence shows the existencxi of rupture earlier than 
August i, 1888; and the action of your Bureau, in rejecting the portion 
of the claim bused upon it, was evidently correct. 



It appears that, pending the report on this appeal, the Chief of the 
Law Division of your Bureau referred the case to the Medical Referee for 
an opinion as to whether, under the present practice of the Bureau of 
Pensions, the claimant is entitled to any advance of the rate ($2) for 
chronic diarrhea. In response to this recpiest, the Medical Referee, in a 
sli]} dated May 8, 1881), says: "In accordance with an order from the 
honorable Commissioner, he is entitled to -j^ from March 27, 1889." And 
I find, by reference to a communication, dated 2d instant, and addressed 
by the acting Commissioner to the Secretary of the Interior, that the 
order, referred to in the aforesaid slip, is as follows: 

April 25. 1889: Order: In all cases where a pensionable disability is found, the rate 
allowed shall not be less than $4.00 per months to date from and including March 27, 1889. 

James Tanxer, 

Oommissioiier. 

The fore*?oing order of the Commissioner seems to be the only ground 
upon which tiie proposed increase of claimant's rating ($2 for chronic 
(liarrhea) is to be based; but the qnestion arises, is the order itself con- 
sistent with the established pre<*edents of the Department, or in con- 
formity with the methods wht^reby a pensionable rating, having been 
conferred upon a claimant in the adjndicati<m of his case, may there- 
after be Icji^itimately modified, either increasing or otherwise changing 
the same? A careful consideration of this inquiry impels me to answer 
in the negative. Excepting the ratings that are expressly fixed by Con- 
gressional legislation for specific disabilities, or for pensions based uiK>n 
military ranh, and for service pensions, the ratings made by the Bureau 
of Pensions are determined by degrees of disability as the same may be 
found by medical examinations of claimants. In conformity with the 
authority bestowed upon the Bureau of Pensions, the ultimate rates of 
pension for non-specific disabilities are so divided and subdivided as to 
constitute a schedule of ratings, predicated upon degrees of disability 
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ascertainable by medical investigations. It was in pursuance of such a 
schedule that the rating ($2 per month, or one- fourth total) under sec 
tion 4695, Revised Statutes, was allowed this claimant for alleged chronic 
diarrhea ; and the theory of the practice requires that a similar rating 
for a similar disability shall be given to all equally deserving claimants. 
It is upon this priuciple aloue that a system can be devised and enforced 
in accordance with justice to all who may seek its benefits; and one of 
the essential features of the system is that an increase of pension must 
depend upon an increase of disability, as the same may be ascettiiined 
by medical examination. In view of this fact, it is obvious that, if it 
were admissible that rates of pension for non-specific disabilities might, 
in one case, be increased by a mere order of the Comunssioner of Pen- 
sions, uninformed by or regardless of medical evidence as to the degree 
of the disabilities, the whole schedule of ratings for such disabilities 
might be obliterated, or revolutionized, by a similar order, and, as a con- 
sequence, the grossest inequalities, not to say the most flagrant injustice 
might be established in the practice of the Bureau of Pensions. Such 
a proceeding, if allowed, would practically nullify section 4698}, which 
provides : 

Except in cases of permanent specific disability, no increase of pension shall be allowed 
to commence prior to tiie date of the examining sargeon's certificate establishing the 
same, made under the pending claim for increase; and in* this, ns well as all other cases, 
the certificate of the examining surgeon, or of a board of examining surgeons, shall be 
subject to the approval of the Commissioner of Pensions. 

And it may properly be added here, that, if such an order might be 
legitimately enforced by the Commissioner in one case, he might, by a 
stroke of the pen, increase and rerate all pensioners for non-specific 
disabilities, without any restraint excepting his own discretion. Having 
reference to the order now under consideration, the following communi- 
cation from the Medical Division of your Bureau to the Acting Com- 
missioner is pertinent to the inquiry which I have been pursuing, viz : 

Medical Division. 

DEPARTMENT OF THE INTERIOR, 

BUREAU OF PENSIONS, 

Washington, D. C, October 1, 1889. 
Hon. Hiram Smith, jr., 

Acting Ommvigifynfsr, 

Sir: In ob^ience to your verbal suggestion, I beg leave to report that I have had a 
carefal estimate made, and find there are now about 2,375 cases in this division known 
as ^Hwo-doUar^' cases, in which, under your verbal direction, action has been for the time 
suspended. I find, further, that twelve out of one hundred of these cases, or in a propor- 
tion of one to eight and a half, and, therefore, in all about 285, are claims pending an in- 
crease upon the applications of pensioners; and that the remaining 2,090 cases are of 
those drawn from the files under the order of the Hon. Commissioner, dated April 25, 1889. 

This aggregate number of cases is being carried by the division, while a constant addi- 
tion is being made thereto, and they increase by this amount the nv\m.Wx o^ cX^vbi^ycl ^m-^ 
weekly report of tho^ unacted upon. 
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In connection with these caaes, and by your permission, I beg to add the foUowiog 
obeeryations as reflecting the thoughts of several of the most experienced medical exam- 
iners and reviewers in the division, gentlemen whose experience in determining the just 
rates proportionate to the disabilities described as existing in the claimant entities their 
opinions to force and value. To this end I have made a still closer inquiry into the nature 
of the claims above enumerated and find by far the greater number of them — upon a cut- 
ful estimate about two-thirds or more — to be of such a character that, if the ratings have 
been based upon the degree of disability described as actually existing in the claimant, it 
has already recjuired the most liberal construction of the law to allow their names being 
placed on the rolls at all as pensioners. A large number of these cases have had no recent 
examination; many with recent certificates have their disabilities described and rated the 
same as former ratings, to wit: at i^jj, or |2. Most of the recent certificates, being of a 
date since the order of the Commissioner, confuse the examiner as to what should be the 
proper date to rate from, when an increased rating is indicated by the certificate — whether 
from the date of the eertifieaU or from the date of the order which was made to commence 
from and include March 27, 1889. 

It is unnecessary to append a more minute description of these cases ; the facts as abore 
shown are well borne out ; and, if it were true that the order of the Hon. Cx>mmissioner 
intended that all claims not fairly and justly entitled to a four dollar rating should be 
dropped, by far the greater number of these cases would thus be dropped from the rolls. 
If it was intended that the increase of all two dollar ratings should be made to four dollars, 
without respect to their proportionate disabilities, and if we are permitted to associate 
true liberality with fairness, a large number of pensioners now on the rolls at four dollars 
would, with justness, complain of illil)erality and unfairness, in that their disabilities 
were rated proportionately too low. The same, indeed, would apply to all proportionate 
ratings. 

It matters little to a medical examiner or reviewer what the limit of pension ratings 
may be fixed at, or what amount shall be made the lowest pension rate allowed for a pen- 
sionable disability ; but, so long as $4 is the rate fixed by law for a series of disabilities so 
serious as the 'Moss of an index finger," a "well-marked varicocele,'^ or "total deafness in 
one ear/' the most liberal rater is confused when required to admit the great number of 
these pensioners now rated at $2, with descriptions of such proportionately less grave dis- 
abilities, to the same pension as is allowed in graioer cases. 

Kespectfully, 

Thos. D. Ikoram, 

Assistant Medical Referee. 
Examined and approved : 

CiiAs. M. Mill AN, 

Medical Referee. 

It seems unnecessary to add here any suggestion by way of empha- 
sizing the clear and conclusive views of the Assistant Medical Eeferee. 
The error of the afore-mentioned order, issued April 25, 1889, by the 
Commissioner of Pensions, is manifest, and the rescinding of it neces- 
sarily follows. It has neither the color of law nor the authority of prec- 
edent. If, however, it appears to you in the light of a medical examin- 
ation that this pensioner is entitled to an increased rating for an increase 
of disability from chronic diarrhea^ you will proceed to adjudicate his 
claim accordingly, allowing the increase from the date of the medical 
examination. For this purpose, the accompanying papers are returned 
to you. 
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FEE AGREEMENTS. 

C. F. Lee, Jr. (attorney). 

Under the act approved July 4, 1884, relating to fees of attorneys in pension cases, articles 
of agreement as to fees should not be recognized unless filed before granting the cer- 
tificate of pension. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Oct 16y 1889. 

Herewith are returned the papers which accompanied your report of 
the 10th of August, 1889, upon the appeal of C. F. Lee, jr., of Wash- 
ington, D. C, from the action of your Bureau refusing to recognize the 
article-? of agreement for a fee filed by him in the pension claim of 
Mahana T. Dampier, widow of William G. Dampier, who was a private 
in Captain Crowson's Battalion of Mississippi Volunteers in the war 
with Mexico (Certificate 'So. 6,303), under the act of January 29, 1887. 

The claim of said Mahana T. Dampier was filed on the 29th of April, 
1889. C. F, Lee, jr., the appellant, was appointed attorney in the case. 
The evidence filed with the original application was accepted by the 
Bnreau of Pensions as sufficient to justify the allowance of the claim, 
and, on the 15th of May, 1889, the certificate of pension was issued. As 
there were no articles ot agreement as to the fee on file at the time the 
certificate was issued, a fee of $10 was paid to Mr. Lee. 

On the 29th of May, 1889, two affidavits, not called for by your Bureau, 
were filed in the case. At the same time articles of a*j:reement for a 
fee of $25 were filed. On the 3d of July, 1889, Mr. Lee was advised 
that the fee agreement could not be recognized for the reason that it 
was not filed until after the mailing of the pension certificate. It ap- 
pears, the contract for a fee was not executed for some time after the 
certificate was issued. Under the act of July 4, 1884, relating to fees 
of attorneys in pension cases, the Department has held that articles of 
agreement as to the fee in a pension claim should not be recognized 
unless they were on file in the Bureau of Pensions before the issue of 
the certificate granting the pension. Such action is in accord with the 
provisions of section 4768, R. S., and is conducive to the prompt and 
proper transaction of the business of the Bureau of Pensions. The 
action from which the appeal is taken is, therefore, approved. 



ATTORNKYSHIP-SUBSTITUTION. 

Oeobge E. Lemon (attorney). 

The failure of an attorney for two years, to accomplish anything in the prosecution of a 
claim, the inability of the applicant to carry cm a correspondence with him^ hein^ 
unable to write, and the inability to advise with him \u eot^aefc^M^w^ q>1 >i>\^ ^v^^axv^:^ 
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between them, constitute sufficient grounds for the applicant's substitution of a loesl 
attorney, and for the recognition of the same by the Bureau of Pensions. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Oct. 16, 1889. 

Herewith are returned the papers which accompanied your report of 
the 2d of August, 1889, upon the appeal of George E. Lemon, of this 
city, from the action of your Bureau declining to continue to recognize 
him as attorney in the pension claim of Ruth A. Bnrgin, widow of 
George J. Burgin, who was a private, Company K, Fifth Mounted Ten- 
nessee Vohmteers, No. 289,823. 

The said Ruth A. Burgin filed her claim for pension on the 14th of 
February, 1882. George E. Lemou, of this city, was appointe<l attorney 
in the claim. Mr. Lemon filed evidence in the case in April, 1885, and 
in August and September, 1886. He was advised May 27, 1887, of the 
requirements of the case, but he has not filed any evidence since said 
date. 

On the 11th of April, 1889, a power of attorney from the claimant to 
H. H. Walker, of Bellton, Gilmer County, Ga., the county in which she 
resides, was filed in the case. In connection with this power of attorney 
is an affidavit of the claimant signed by mark, in which she states that 
she is not competent and not able to obtain the testimony required iu 
the case, and that it is necessary for her to employ a local attorney to 
prepare and obtain the evidence and to represent her in the claim. 

Nearly two years elapsed between the date at which Mr. Lemon was 
advised of the additional evidence required in the case and the filing 
of the power of attorney to Mr. Walker. The failure on the part of the 
attorney to accomplish anything in the prosecution of the claim for a 
period of such length, the inability of the applicant to carry on a cor- 
respondence with him, she being unable to write, and her inability to 
advise with him personally in consequence of her distance from him 
constituted sufficient grounds why the power of attorney to Mr. Walker 
should have been recognized by your Bureau. 

The action from which the appeal is taken is in accordance with the 
established practice of the Bureau of Pensions sustained by the decis- 
sions of this Department and is, therefore, affirmed. 



THE LIMIT OF FEE. 

T. H. NiCEWONGER (ATTORNEY). 

All the causes of disability alleged in an application pending before the iasae of the 
original certificate constitute but one claim, for the prosecution of which but one fee 
can be allowed. The sum of $25 is the limit of the fee allowable for the prosecution 
of a claim for pension. 
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[Bsistant Secretary Bussey to the Commissioner of Pensions^ Oct. J24y 1889. 

Herewith are returned the papers which accompanied your report of 
le 17th of July, 1889, upon the appeal of T. H. Nicewouger, of Altoona, 
a., from the action of your Bureau in the matter of a fee for the prose- 
ition of the pension claim of Leonard K. Kelly, Certificate No. 357,082. 
On the 21st of June, 1879, the said Leonard K. Kelly filed a declara- 
DD in which he claimed pension on account of disability from disease 
' the heart, and scurvy aftecting his teeth, gums, and feet. T. H. 
ieewonger, the appellant, was appointed attorney in this claim. On 
e 30th of May, 1880, the claimant filed an affidavit in which he alleged 
sability from frozen feet incurred in i)rison at Florence, S. C, about 
^bniary, 1865. 

On the 28th of August, 1884, articles of agreement with Mr. Nice- 
)nger for a fee of $25 were filed. 

On the 23d of April, 1887, a certificate was issued for pension on 
count of disjibility from disease of the heart, and <U.sease of the gums 
d loss of teeth resulting from scurvy. A fee of $25 was paid to Mr. 
cewonger. 

Mr. Nicewouger continued the prosecution of the portion of the claim 
sed upon disability from frozen feet. On the 19th of March, 1889, a 
ititicate for additional pension on account of disability from frozen 
it was issued. No fee was certifieil. 

From the action of your Bureau declining to allow a fee upon this 
ue Mr. Nicewonger appeals. 

In the contract in regard to the fee in this claim, filed by Mr. Nice- 
>'iger on the 18th of February, 1889, it was agreed that the fee of $25 
5nld " include all amounts to be paid for any services in furtherance 
said claim.'' 

tt is held by the Department that all the causes of disability alleged 
a claimant in applications pending before tlie issue of the original 
tificate constitute but one claim, for the i)rosecution of which but 
* fee can be allowed. There is no authority of law for the allowance 
a fee of more than $25 for the prosecution of an original claim for 
•sion. The law i>rovides that additional fee may be paid in a claim 
increase of ]»eusion on account of '*a new disability," and it is held 
t the phrase *' a new disability '* refers to a disability alleged for the 
t time after the issue of the original certificate. The claim of this 
'licant for pension on account of disability from frozen feet was not 
aim on account of a iiew disability, as it was set up before the issue 
he original certificate. The claim on account of disability from this 
se was pending at the time the contract with Mr. Nicewouger as to 

fee in the case was made. The contract must be understood as 
irring to the whole claim pending at the time it was made and not 
'ely to a part of it. The full amount of the fee contracted for was 
i to the attorney upon the issue of the original e^tU^caXi^, ^oVJo^w^ 
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was due upon the reissue to grant additional pension on a part of the 
original claim. 
The action from which the appeal is taken is, therefore, approved. 



RECOGNITION OF ATTORNEY -ALLOWANCE OF FEE. 
G. F. W. OSCAU MKESE (ATTORNEY). 

1. The rule of practice, directing that evidence verified before an officer engaged in the 

prosecution of a claim, or having a manifest interest therein, shall not be accepted, is 
based upon Bubstantial reasons and should be maintained ; and, when an attorney files 
evidence taken before himself as a magistrate, lie should be inAirmed of the rule and 
notified that said testimony must be taken anew, before an officer not interested inlhe 
prosecution of the claim. If, aAer such notification, an attorney persist in filing evi- 
dence verified before himself, he may be denied both recognition as attorney and fee 
in the claim. 

2. If, however, the evidence verified before an officer who is an attorney be accepted in 

the favorable adjudication of the claim, the Bureau having /atM to notify him of the 
aforesaid rule of practice, such failure will be construed as a waiver of the rule iUself, 
and the legal fee will not be denied. 

Asauttant Secretary Bnssey to the Commusumer of Pensions^ Oct. 8, 1889. 

Herewith are returned the papers wliich accompanied your report of 
the 14t1i of August, 18S9, upon the ai)peal of G. F. W. Oscar Meese.of 
Hampden Junction, Ohio, from the action of your Bureau refusiug to 
allow him a fee for his services in the piosecution of the pension claim 
of William A. Robertson, Certificate No. 4a3,C43. 

The said William A. Robertson filed his original applicatiou for pen- 
sion on the 6th of May, 1880. G*. F. W. Oscar Meese, the appellant, 
was apijointed attorney in the claim. Mr. Meese prosecuted the claim 
to a successful issue, and on the 24th of May, 1889, a certificate of i)en- 
sion was issued. No fee was certified. 

The report of your Bureau on the appeal sets forth that no fee was 
certified for the reason that evidence filed in the case was taken before 
the attorney as notJiry public. 

The rule of the Bureau of Pensions which directs that evidence veri- 
fied before an oflicer who is engaged in the prosecution of the claim or 
who has a manifest interest therein shall not be accepted, is one Ion? 
established and based upon substantial reasons and should be adhered 
to. The object contemplated by this rule can not, however, be attaim*d 
by refusing to allow to sucli officer a fee after he has been recognized 
as attorney in the case, and filed the evidence upon which it was adju- 
dicated. When an attorney in a case files evidence taken before himself 
as a magistrate, he should be informed that the testimony should l)e 
taken anew before an oflicer not interested in the prosecution of the 
claim. 
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In the.case imiler consideration Mr. Meese, the appellant, in 1881 and 
1882, filed soim^ nuiin[)ortHnt attiilavits taken before himself as notary 
pnblic. The facts set forth in these affidavits are sustained by other 
affidavits siuce filed. The evidence filed since 1882, and upon which the 
case was mainly determined, was taken before officers not interested in 
the prosecution of the claim. Mr. Meese was probably not aware of the 
rule under which evidence takeu before an officer interested in the prose- 
cution of a claim is not accepted. If, after being notified of this rule, 
an attorney should pmsist in filing evidence verified before himself as 
a magistrate, this fact would constitute a sufficient reason why the 
Bureau of Pensions should decline to recognize him as attorney. 

Mr. Meese continued to be recognized by your Bureau as attorney in 
the case up to the time of its allowance, and presented the evidence 
upon which ir was favorably adjudicated. Under these circumstances 
your Bureau having fiiiled to notify Mr. Meese of the aforementioned 
rule applicable to attorneys, and waived the right to enforce it; having 
admitted all the evidence and recognized the attorneyship of Mr. Meese 
in the case, he can not be properly denied compensation, but is legiiUy 
entitled to the fee prescribed for services in the prosecution of the claim. 
You will please, therefore, to direct that a fee of $10 be paid to Mr. 
Meese from the current pension. 



PENSIONABLE DEPENDENCE. 

Sylvia M. Koot. 

'{Motion for reeoTinderation denied,) 

1. The essential elements of pensionable dependence. 

2. Proof of dependence at date of soldier's death necessary to allowance of pension. 

Assistant Secretary Bussey to the Commissioner of PensionSy Oct 22^ 1889. 

The papers which accompanied your report of May 28, 1889, in the 
case of Sylvia M. Root, mother of Charles K. Root, Company I, Seven- 
teenth Vermont Infantry, are herewith returned to you, the same having 
been examined upon a motion for the reconsideration of a departmental 
decision. 

This claim was rejected on the ground that it was not shown, after a 
special examination, that the claimant was dependent on the soldier 
when he died. The case was appealed and, on the 2d of June, 1887, 
the rejection was affirmed by the Department. Several affidavits, sup- 
posed to strengthen the claim, were filed between the date of its rejection 
and the date of the departmental decision. 

The present motion contends that "said evidence (filed April 17,1886) 
has never been i)roperly considered, either by the the Bureau of Pew.»ft\Sig* 
or by the Secretary's Office,'' and that — 
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The adverse decision seeniH to be based upon the fact that the mother testified before the 
special examiner that the soldier gave no directions as to the use of the monev which be 
sent home, and upon the fact that the claimant's husband made some statements before tk 
s()ecia) examiner which have Ijecu construed and misinterpreteil in such a manner as to 
lead to the belief that the husband was abundantly able to provide the claimant a ooiD- 
fortable sni)|K)rt at the time of the soldier^s death. 

The evidence tbus mentioued was considered by the Department 
before its decision was made, and has also lieen considered again. 
The statement of the chiimant, that "the soldier did not tlirect how 
his money should be used" does not affect the case. The question is 
whether his parents needed, for the comforts of life, the money he 
sent home. This question receives but little bght from such acts and 
words of his as we know. The statements of the husband before the 
special examiner will not be used to di^feat the claim if they are shown 
to be untrue; and they were not so used in disregard of (he truth. 

In 1860, the parents possessed no property nor money worth consid- 
ering. They siiy, substantially, that they had nothing, and they no doubt 
speak truly. To be exact, they had an acre or two of ground, with 
a shop on it, worth, perhaps, $400, and they were in debt $100. In 
April of that year they bought a farm of 420 acres for $3,700. They 
l)ut nothing into it, for they hail nothing. One hundred acres were 
immediately exchanged for $1,000, and this sum was at once used to- 
ward payiug for the whole. The parents then, in April, 1860, having 
nothing up to that time, became possessed of 320 acres and a debt of 
$2,700. 

It was on the 28th of August, 1864, that the soldier died. The parents 
and two daughters were to be maintained. In a little less than ten years 
from the buying of this farm, they sold it for enough to i)ay all their 
debts and leave them $2,600. This siun ($2,600) was the clear gain 
made during a period of less than ten years, and the soldier's death 
occurred near the middle of this period. During this time the four 
people had been supported comfortably and $260 a year, on an average, 
for ten years, had been accumulated besides. But one-third of this 
accumulation was supposed to be due to the increase in the value of the 
farm. While exact figures are not obtainable, the special examiner, 
in estimating, says: "Of this, $1,000 appears to be profit, and $1,50() 
the result of his (the husband's) labor and management." By "profif* 
the special examiner here means the increased value of the farm itselt 
He here makes the total $2,500, but the husband swore in his deposition 
that it was $2,600. 

The language of the husband which, it is urged, has been misinter- 
preted and misconstrued is this: 

At the time of his (soldier's) death I was able to support my family comfortably willi 
the help of the farm. Had it not been for the farm, I could not. Produce of all kindi 
was then high, and, although I had to hire a good deal, I could and did live comfortably. 

That is not simply an assertion susceptible of misconstruction; it is 
also a fortiQcation and defense ot Wi^ w«»^^t\;voM— ^Av ^xi^lauatiou of iu 
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which makes misunderstanding impossible. He says he did support his 
famDy comfortably, and then tells how he did it and could do it. It is 
language which fits the case — which agrees with the known facts. If 
it were not true, the other fact that four people had been sui^ported, 
$2,700 of debt paid, and $2,600 of surplus acquired, in ten years, would 
be inexplicable. It agrees with the history of the time. The debt was 
on an ante bellum basis; they were producers instead of buyers; the 
sales of produce were at war prices ; the farm was a large one, and the 
husband's mental ability more than made up for his slight physical 
failure. 

It is not the fault of the Government that, during the vital time in 
this case, about the middle of the prosperous ten years, the husband's 
income can not be particularly proved. It can not be, or certainly has 
not been, better proved than is done by comparing his situation in 1860 
with his situation in 1870, and remembering that the four persons had 
lived, as he says, comfortably, on the farm during that time. In the 
absence of definite accounts, with no notable disasters nor successes to 
be seen, with no particular nps and downs shown, this is a necessary 
and a fair way to judge the question of the claimant's dependence on 
the soldier in 1864. The special examiner adopted it as the best he 
could do. 

The motion before us says: 

At the time of the soldier's death it appears that the value of the property ovmed hy 
the claimant and her husband amounted to about $2,600, and, provided that this yielded 
an income of ten per cent., would only amount to $260 per annum, from which it was 
necessary to support the family of four persons. There is nothing in this case which fur- 
nishes any pretext for believing that the joint income of the claimant and her husband 
was, at the soldier's death, or any time subsequent thereto, $500, or anywhere near that 
amount 

The only trouble with the first of these statements is that the farm, 
at the date of the soldier's death, was worth $4,000 instead of $2,600, 
and was sold by the parents for $4,000, at a time when prices were not 
higher than they were at the end of the summer of 1864. The only 
trouble with the next proposition is that any other per cent, may be just 
as well presumed as ten, and, as we do not know the income except by 
a test which has l)een already explained, we can answer that twenty 
per cent, on $4,000 would be $800. The only trouble with the rest of 
the motion is that it claims dependence because the two parents did not 
have $500 a year for their support, or $250 apiece. In this case, the 
family of four not only lived comfortably but grew more than $250 richer 
every year for ten consecutive years. If there had been still another 
dependent person in the family, they would each have had all the attor- 
ney claims for each, with still a surplus of $10 a year. 



The testimony filed between the date of final action by the Bureau 
and the date of affirmation by the DepartmeTit — ^Vk*^ Xfc^Xkxsiw^ ^\cksS^ 
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the attorney thinks was not considered— contains, first, a short affidavit 
by the husband, in which he says that, when he declared before the 
special examiner that he could support his family, he meant that he 
could support them only with the help he had from the soldier and with 
the private assistance he received from his mother and sister. The next 
is an affidavit by the husband's nephew, who says: ^^I was knowing to 
my grandmother's helping her son, Seneca Boot, to money as he needed 
to help carry on the farm, and also that my aunt, who lived in Castle- 
ton, Mrs. Mary Griswold, assisted him very materially from 1860 to 1870, 
the time of her death, and then she letlb him several hundred dollars.'^ 
The next affidavit is by the claimant's brother, who says that, "during 
1862-'63-'G4, the mother of Seneca Root contributed quite largely to the 
support of his family, leaving him in 1864 some $400. I was also know- 
ing to his sister, Mrs. Mary Griswold, helping her brother to money and 
the use of money to help him support his family and carry on his farm.^ 
Allen St. John and Francis C. Gault close the testimony with a joint 
affidavit, saying that the husband's sister and mother left the husband 
several hundred dollars at their death ; that it was by the assistance 
of M. G. Barber and Allen Eetcham that the large farm was bought in 
I860, and that the mother and sister ^<did of their means contribute 
largely to the support of the husband's family." 

The explanatory affidavit of the husband is sufficiently answered by 
his <' explanatory" deposition, agreeing, as the latter does, with tiie 
unquestionable part of the case. At best it is but the self-contradiction 
of one who in fact, if not in law, is as much the claimant as is the mother. 
If, at the time of the soldier's death, the charity of relations was neces- 
sary, it is strange that the husband did not establish the claim by 
bringing out that fact, and proving it, when a special examiner was 
present to see that it was proved, and that the whole truth was laid baie, 
instead of just so much as would serve the claimant's purpose. M. G. 
Barber is dead, but Allen Eetcham has sworn about the '^ assistance"^ 
they gave in buying the farm; and he shows that he and Barber 
"assisted" by their advice, and perhaps by personal services in efiecting 
the transfer. It is not stated, nor can it be reasonably inferred, that 
they assisted by giving money, or even by lending it; and if the affidavit 
of the claimant's brother, made after the rejection of the Ciise especially 
to overcome that action, he being the one living who rendered the ques- 
tionable assistance, makes no better showing than this, it is safe to dis- 
miss what St. John and Gault say about his act. If Mr. Gault knew 
any facts that would sustain the claim, he should have told them when 
he was before the special examiner. All he then knew, or all he said, 
related to the husband's health, and to his financial condition since 1870 
— two points on which there is no controversy. If the nephew knows 
that his grandmother helped the husband, why does he not show wkei^ 
she did it, and what the help amounted to, and how she helped him to 
money! Did she help him by lending Itt When Mary Griswold "i^ 
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sisted him materially from 1860 to 1870," did she do it by lending him 
money, or giving it in charity f And did she do it before the 28th of 
August, 1864, or after that date? The most prosperous men are 
** helped" and "assisted" without being "dependent," as the word is 
used in the pension law. It does not seem improbable that for a time, 
perhaps for two or three years, the expenditures on the large farm should 
exceed the income. But this would not help the case, for the result 
shows that what the husband borrowed or invested in preparing for 
his success was safely deposited at higher interest than he paid — depos- 
ited in productive fields instead of a bank. It is not probable that an 
excess of outgo continued from the spring of 1860 to the tall of 1864. 

Such evasive, fragmentary, untimely testimony can not reopen such 
a case. In the opinion of the Department the language of the original 
rejection, that dependence on the soldier at the time of his death "is 
not shown," still describes the situation. It is in other respects a worthy 
case, and one which the Department would take pleasure in allowing 
if a full and true domestic history, by revealing dependence on the sol- 
dier when he died, proved that it came within the law. Until the law 
becomes more liberal, or such a change of fact appears, it can not be 
farther considered. 



EQUIT^VBLE TITLE TO FEE. 

Habdin Stevenson. 

The attorney who procures and files the evidence necessary to establish a claim for pen- 
sion is entitled in equity to the fee allowed upon the adjudication of the claim. 

Assistant Secretay-y Bussey to the Commissioner of Pensions j Oct. 30^ 1889. 

Herewith are returned the papers which accompanied your report of 
the 9th of September, 1889, upon the appeal of Hardin Stevenson, of 
Litchfield, Kentucky, from the action of your Bureau in the matter of a 
fee in the pension claim of Marion Waultrip, Certificate No. 433,695. 

The said Marion Waultrip filed his original declaration for pension 
the 12th day of July, 1879. In his declaration, he alleged disability 
from rupture of the left side and injury of right leg. George E. Lemon, 
of this city, was appointed attorney in the claim. Mr. Lemon filed all 
the evidence required to sustiiin the allegations of the applicant as to 
the incurrence of an injury of the right leg in the service. The board 
of surgeons by whom the applicant was examined reported that, in their 
opinion, there was no disability as a result of said injury. The claim 
was rejected in May, 1883, on the ground of absence of evidence of 
disability. 

23044— VOL. :^ 15 
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Oo the 24th day of December, 1884, articles of agre^nent with Mr. 
Lemon for a fee of $25 were filed. Commanications from Mr. Lemon 
coDcemiug the case were received at the Bureau of Pensions in Jnne, 
1885, iu Febraary, 1886, and in Juue, 1887. 

On the 4th of October, 1886, an appeal from the decision of the Com 
mis8iouer of Pensions in the case was made throngh Hardin Stevenson, 
the appellant, as attorney. The action of the Bureau of Pensions in the 
case was affirmed by decision dated September 1, 1887. 

On the 22d of November, 1887, Mr. Waultrip filed a declaration in 
which he claimed pension on account of rheumatism and dea&ess, 6\^ 
ease of the kidneys and disease of the heart Hardin Stevenson, tbe 
appellant, was appointed attorney in the case. 

No evidence iu the case was filed by Mr. Stevenson. Another medical 
examination of tbe pensioner was onlered in October, 1888. Tbe 
surgeons by whom the examination was made reported that, iu their 
opinion, there wa^^ a disability from injury to right leg. Upon reconsid- 
eratiou of that pail of the claim, a certificate was issued on the 24th of 
May, 1889, to allow pension for disability from said injury. A fee of 
$25 was- certified and paid to Mr. Lemon. 

It appears that Mr. Stevenson took no action in reference to the ciaiin 
of the applicant on account of injury to his right leg, after the decision 
of the Department upon his appeal relative to that part of the ease. 
That part of the case was reopened under a medical examination ordered 
under the claim filed by Mr. Stevenson in November, 1887, in which 
disability from an injury of the leg was not alleged. The opening up of 
that part of the claim was incident^il to the prosecution of the part of 
the claim presented by Mr. Stevenson in November, 1887. That part of 
the claim might properly have been regarded, under the regulations 
concerning attorneys in pension cases, as abandoned by both Mr. Lemon 
and Mr. Stevenson. 

Mr. Lemon, however, having filed all the evidence to establish the fact 
that applicant incurred the injury alleged in the line of duty in the serv- 
ice, had a better right in equity to the fee than Mr. Stevenson, and, the 
fee having been paid to him, there is no sufficient ground upon which 
the Bureau of Pensions could proceed to recover it. The appeal of Mr, 
Stevenson is, therefore, dismissed. 



8EPARATi5 CAUSES-SEPARATE FEES. 

Garrettson & Stephenson. 

Where two separate causes of disability are alleged, and the attorney originally appointed 
abandons the case after the issue of a certificate for pension for one of the caases *sxi 
payment of the fee, there is an unavoidable necessity for the payment of a second 
fee to an attorney who may prosecute to a successful issue the remaining portion of 
the claim. 
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Assistant Secretary Bussey to the Ganimissioner of PensionSy Nov. 9^ 1889. 

Herewith are returned the i)apers which accompanied your report of 
the 12th of September, 1889, upon the ai)peal of (xarrett^on & Stephen- 
son, of Chillicothe, Ohio, from the action of your Bureau in the matter 
of a fee for their services as attorneys in the pension claim of Robert 
Irons, Certificate No. 257,910. 

On the 22d of December, 1879, the said Robert Irons filed a declara- 
tion in which he claimed pension on account of disability- from gunshot 
wound of the left leg. F. E. Daugherty, of Waverly, Ohio, was api)ointed 
attorney in the claim. 

On the 15th of February, 1884, a certificate was issued granting pen- 
sion on account of disability from gunshot wound of left leg. A fee of 
$10 was paid to Mr. Daugherty. 

On the 15th of August, 1887, the i)ensioner filed an application for 
increase of the pension allowed on account of the wound of the leg, and 
additional pension on account of disability from chronic diarrhea. 
Messrs. Garrettson & Stephenson, the appellants, were appointed attor- 
neys in the case. 

On the 19th of December, 1887, a certificate w as issued granting in- 
crease of pension on account Of the wound of leg. A fee of $10 was 
paid to Messrs. Garrettson & Stephenson. They continued to prose- 
cute the claim on account of disability from chronic diarrhea. A cer- 
tificate was issued on the 23d of February, 1889, to allow additional 
pension on account of disability from that cause. No fee was certified. 

Messrs. Gan-ettson & Stephenson claim a fee of $15 upon the issue 
of the certificate dated Febiniary 23, 1889, alleging that they filed an 
agreement for a fee of $25 for the prosecution of the whole claim. The 
report of your Bureau sets forth that the agreement was not recognized 
for the reason that it was not filed in duplicate. This action is in ac- 
cordance with the established practice and is, therefore, approved. 

The question of the right of the attorneys to a second fee in the case 
must, therefore, be considered without regard to the single copy of the 
agreement which was filed in the case. 

Your Bureau holds that the application for increase of pension, based 
upon two causes, presented by Messrs. Garrettson & Stephenson on the 
15th of August, 1887, constituted but one claim, for the prosecution of 
which they are entitled to but one fee. It is true that there is no author- 
ity of law for holding that the separate causes of disability alleged in an 
original appliciition for ])ension constitute more than one claim, except 
as expressly provided in the case of " a new disability" — ^that is, a dis- 
ability alleged for the first time after the issue of an original certificate; 
yet, in a case in which two separate causes of disability are alleged, 
and the attorney originally appointed abandons the case after the issue 
of a certificate for pension for the disability from one cause and t\\!^ 
payment of the fee^ there is an unavoidable n^^i^^Vt^ iox XJaa ^^'^\siSXiX* 
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of a second fee to an attorney who may prosecute to a successfdl issae 
the remaining portion of the claim. 

There is nothing in the law which requires the recognition of an appli- 
cation for increase of pension and an application for additional pension 
on account of a new disability, although set up in the same declaration, 
as one claim. The law, in fact, recognizes such applications as distinct 
and separate claims. If the contract had been filed in duplicate it would, 
of course, have be«n regarded as referring to both claims, as the lan- 
guage of it is that ^^the sum of $25 shall include all amounts to be paid 
for any services'' in the fiirtherance of said claim, from which language 
it must be inferred that it was the intention of the applicant that the 
contract should apply to the whole matter then pending. If the appli- 
cation for increase of pension on account of the gunshot wound had been 
presented and adjudicated before the presentation of the application 
for additional pension on account of chronic diarrhea, no question would 
have arisen on the point whether they constituted two distinct clainu), 
or but one. That these two grounds for increase of pension were in- 
cluded in one application does not alter the fact that they are distinct 
claims and that a fee may properly be allowed upon each one. That it 
was not the intention of the applicant that his attorneys shonld prose- 
cute both these applications for the sum of $10 is evident from the 
single copy of the agreement as to the fee on file. The Department 
holds that the attorneys, having prosecuted two distinct claims, are 
entitled to a fee of $10 upon the last issue of the certificate. You will 
please, therefore, direct that this amount be deducted firom the current 
I)ension and paid to them. 



INSANITY-SERVICE OIUGIN. 

Bebnabd Bbuneb (Josephine Fisheb, guardian). 

It is a rule of practice that an unusual susceptibility to some form of disease, existing 
before enlistment, is no bar to pension, if the disease did. not develop until after the 
claimant's admission to the service. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Oct. 31 j 1889. 

The papers which accompany the appeal of Bernard Bruner, late of 
Company K, One Hundred and Twenty-third Ohio Volunteers, are here- 
with returned. Bernard Bruner, through his guardian, Josephine Fisher, 
applies for pension on account of iusanity, alleged to have originated 
during his service as a member of Company K, One Hundred aud 
Twenty-third Ohio Volunteers, in the war of 1861-'65. He enlisted 
August 22, 1862, and was present with his command until March 13, 
1863, when he was sent to hospital at Cumberland, Md., by reason of 
^* mental imbecility and auajmia." Ue remained there until August 12, 



DECISIONS RELATIN<J TO PENSIONS. 229 

1863, when lie wtis i1i$<;hai'g«Ml from Mio service, upou ii surgeon's certifi- 
cate of disability, as follows : 

I certify that I Iiave carefully examined the said Bernard Bnmer of Lieutenant T. W' 
Boyce*8 (commanding) company, and find him incapable of performing the duties of a 
soldier because of mental imbecility, with symptoms of insanity, totally disqualifying him 
for aery ice. Disability existed prior to efdigtment. 

J. B. Lewis, 
Surgeon, U. 8, VolufUeers. 

The application for pension (which was filed November 3, 1887), was 
rejected on the ground that the ^^ disability existed prior to enlistment." 

Subsequent to that action the affidavits of a number of persons were 
filed, testifying to the soldier's mental soundness prior to bis enlistment, 
but which were not reganled by your Bureau as sufficient to warrant 
any change of action. From your decision to that effect the appeal was 
taken. 

On the 3d of August last, I considered the case and held that the fact 
ttiat the recocd u^ion which your action was based was made by a hos- 
pital surgeon, who, presumably, hiul no a(;quaintance with the soldier 
before his admission to the hospital, and whose statements as to the origin 
of the disability were, therefore, not from personal knowledge, while 
the soldier's mental condition at that time precluded the supposition 
that the surgeon's statements were based upon information derived from 
him, and the further fact that the records of the War Department appar- 
ently showed that he was able to do duty for several months after his 
enlistment — a fact seemingly inconsistent with the view that he was an 
imbecile during that period — together with the positive though ex parte 
testimony as to his mental soundness prior to enlistment, constituted 
sufficient reasons for doubting the correctness of the adverse record 
and for justifying a special examination. Such an examination having 
been made, you now again forward the papers with the examiner^s re- 
port and state that the additional evidence obtained fails to warrant 
any modification of your former action. In thns holding, you overrule 
the opinion of your special examiner, who reporteri : 

There is no doubt of Bruner's insanity being of army origin. He may not have had 
a strong mind at and prior to enlistment, but he was certainly not insane nor even feeble- 
minded. 

After careful examination of the evidence I am constrained to agree 
with the 8X)ecial examiner. The soldier's condition prior to enlistment 
JK thus described by his sister, whose tt^Ktinlony is, in the main, eorrob- 
orrated by the other witnesses : 

Before he enlisted in 18G2 his health was good. He was a good worker and he used ity 
work around among the farmers. He was steady and quiet^ but was not deranged or fool- 
ish. He could carry on a conversation and could collect his own wages of the farmers, 
and could do any work assigned him. He was sober and industrion:'', but very quiet and 
reneryed. 
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Louis Kleiiibeck testifies: 

Before the war he was a stout able-bod ie<l young man, but he was simple like. He was 
a good worker, but he had peculiar ways — he liked to be by himself and would not tslk 
much. 

Michael Meister says : 

He was a stout, able-bodied man before the war. He worked for me and I never kaev 
of Ills having acute sickness. He attended to his own business. He was not talkalive. 
Done his work well. I never saw anything about him before the war that led me to sup- 
pose that he wus mentally deticient. I alwayx considered him a fairly-balanced man 
mental iv before the war. 

There is no evideu<;e that Bruuer, at any time prior to his aniiy serv- 
ice, exhibited more marked indications of mental, alienation than those 
mentioned above — a reticent manner, fondness for solitnde, and the like. 
His comrades who were interviewed by the special examiner, testified 
thiit lie seemed to be all right and performed the dnties of a soldier 
properly for several months after he joined the company. While they 
were stationed at Romney, W. Va., iu November or in December, 1862, 
they first noticed symptoms of derangement; '^he acted wild and was 
always talking about the rebels." About that time " he went to the 
sutler's and got some licorice ami put it in a cup with some water and 
said he was making higer beer;" again, while making coftee by the fire, 
^'•he all at once kicked over his coffee and began to throw his arms and 
jump around and a<'te<l as if he was crazy." On another occasion, 
lie wandered away aud got into the camp of a Pennsylvania regiment 
where he was arrested and brought back. He did no dut^' after that, 
was sent to hospital, and finally discharged. He has been regarded as 
demented by those who knew him, ever since. At times, when provoked, 
he becomes violently excit^<l and is dangerous, but usually he is harm- 
less. He does not work at anything continuously ; his txilk is generally 
incoherent; he eats inordinately, and "has all the symptoms," 8«ays a 
])hysiciau, *'of one suffering from melancholic dementia. This has been 
his condition ever since he returned from the Armv." 

It is ap[)arent from the foregoing that a marked change in the soldier's 
condition took place during his military service. While regarded as 
somewhat " peculiar" prior to that time, he had, so far as can be ascer- 
tained, never exhibited any <leci<led symptoms of lunacy. Possibly he 
was weak-minded, but he was able to converse rationally, to work at 
whatever he was given to do, to collect his earnings — in short he was a 
rational being, capable of earning a livelihood and taking care of him- 
self. From some cause connected ^vith the service — privation, exposure, 
fear, the exact cause can never be determined — his reason gave way, 
aud ho has since been an imbecile, unable to earn a support or to trans- 
act the ordinary business affairs of life. 

Admitting that there was a predisposition to insanity, and that the 
cause or causes whi(;h sufficed to d(»,stroy his mind would not havo 
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att'ected a stronger iutellect, that fact can not be pleaded as a justifica- 
tion for denyiug bim a pension. It is a well-settled rule of practice in 
the adjudication of pension claims that an unusual susceptibility to 
some form of disease, existing before enlistment, is no bar to pension, if 
the disease did not develop until after the claimants admission to the service. 
The rule is essentially just. The Government took this man apparently 
sound and returned him to civil life manifestly unsound. It took him 
when he was capable of supporting himself, and returned him incapa- 
ble, to be a burden upon others. I am clearly of the opinion that he is 
entitled to a pension under the law for the disability developed during 
his military service. You are respectfully requested to issue a certificate 
in accordance with this view. 



IXSANITT— rVTERMTTTKNT BEORKK<4. 
AA.BON QAW, by MABGABET GAW (WIDOW AND FOBMEB GUABDIAN). 

1. Pensionable ratings for insanity. 

2. Intermittent degrees or conditions of the disease. 

^. The acts approved June 4, 1874, and June 16, 1880, construed and applied. 

Assistant Secretary Bussey to the Commissioner of Pensions. Nov, 4, 1889, 

I have carefully considered the accompanying motion, filed May 24, 
1889, requesting that the departmental decision of October 19, 1887, 
(vol. 1, P. D., p. 369) afiirming on appeal the action of your Bureau reject- 
ing the claim of Aaron (law (deceased), by Margaret Gaw, widow and 
ibrmer guardian, for a rerating of pension, be reconsidered by the De- 
partment. 

The above-named soldier was originally pensioned for "insanity," at 
at the rate of $8 per month, from August 20, 1864, the date of his dis- 
charge from the service. His pension was subsequently increased to 
$15 per month, from June, 6, 186fe, and to $31.25 per month, from Sep- 
tember 4, 1872. Under the act of June 18, 1874, his pension was in- 
creased to $50 per month, from Jane 4, 1874, for disability resulting in 
"total and permanent helplessness, requiring the regular aid and at- 
tendance of another person,'' and, in accordance with the provisions and 
requirements of the act of June 16, 1880, it was again increased to $72 
per month from June 17, 1878. 

A special examination of the soldier's case, in 1883, having revealed 
the fact that it had not been necessary to confine him in an insane 
asylum for a few years i)rior to that date, and that he was able to per- 
form labor and conduct business to a certain extent, he was taken by the 
special. examiner before the board of examining surgeons at Toledo, 
Ohio, who examined him, August 22, 1884, certified that they found 
him in tolerably fair condition, and rated his d\aa\A\\\:^ «X> \\» 
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Baaed iii>on tho evidenco obtaino^l by said special exainiDation, and 
the result of said medical examiuatioii, Mr. Gaw's pension of $72 jiet 
mouth for ^4nsanity^ was reduce<l to $30 per month, from December 4, 
1884, for *< disease of brain." 

Under an application for increase of pension, filed by his goardian, 
the soldier was examined by the board of surgeons at Cleveland, Ohio^ 
on March 24, 188G, who found and rated him <^ first grade" for ^'insan- 
ity"; nothing for '' disease of brain." 

A short time after this last examination, the soldier became an inmate 
of the <' Government Hospital for the Insane" near this city, where be 
was agaiu medically examined, July 6, 1886, and rated '^ first graded 
for ^Miisanity"; and on August 2G, 1886, his pension was increased to 
$50 ])er mouth, from March 24, 1886, for 'insanity," his condition 
being regarded as one of ''total helplessness, requiring the regular aid 
aud attendance of another person." It being contended, at the time, 
that the rate of $72 per month should have been restored to the soldier 
from December 4, 1884 — the date at which his pension was reduced from 
said amount to $30 per month — the case was referred for consideration 
to the Medical Referee who, on January 19, 1887, rendered the following 
opinion: 

The evidence on file shows clearly that, during the period from December 4, 1884, to 
March 24, 1886, this man's condition did not necessitate restraint, nor the regular attend- 
ance of another person. In fact, as before stated, it appears that considerable labor was 
performed bjr the pensioner between said dates. The rate, therefore, of seoond grade, to 
which reduction was made, was a most liberal one. When, on March 24, 1886, it is proved 
that the mental disease had again developed to a d^ree which rendered the man irrespon- 
sible, an increase to $50 was given. It should be remembered that inaanity is not a spe- 
cific disability, nor is the resulting condition always permanent. In this case it is of a 
recurrent type and, u{K)n the papers on file, I do not feel justified in disturbing the rates 
allowed. 

It is shown by a report from the superintendent of the "Government 
Hospital for the Insane" that the soldier died January 18, 1887, while 
an inmate of that institution. On F^,bruary 24, 1887, his widow and 
former guaidian tiled an appeal from the aforesaid action of your 
Bureau to the Department, contending that the reduction of the soldier's 
pension, on December 4, 1884, from $72 to $30 per month, was an error, 
that the increase subsequently allowed should have been made to 
commence from the date of said reduction, and that, in any event, he 
was entitled to the rate of $72 per month, instead of the $50 per month 
allowed him, from March 24, 1880, under the provisions of the act of 
June 10, 1880. 

Upon consideration of the aforesaid appeal by the Department, the 
aforesaid action of your Bureau was affirmed by the decision of Octo- 
ber 19, 1887. 

It is contended by the present motion that said decision should he 
overruled and set aside, for the following reasons: 
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1. Because the increased rate allowed the soldier on August 26, 1886, 
from March 24^ 1886, should have been $72 per month under the provis- 
ions of the act of June 16, 1880. 

2. That the Commissioner of Pensions erred, in the first instance, in 
reducing the pension of said soldier from $72 per month to $30 per 
month on December 4, 1884, that said decision was in error in affirming 
said action, that it should be set aside, and a rerating of said pension 
granted from said date. 



The first of these positions, as urged by the attorneys of the widow 
and former guardian of the soldier, I think is well taken. 

The soldier is shown by the foregoing history of the case to have been 
in receipt of a pension of $50 per month, under the act of June 18, 1874, 
for disability resulting in ^^ total helplessness, requiring the regular aid 
and attendance of another person,'' at the time of the passage of the act 
of June 16, 1880, and his pension was accordingly increased to $72 per 
month by the terms of said latter act. At the time his rate of $50 was 
first allowed under the act of June 18, 1874, his degree of disability was 
supposed to be permanent in character, but it subsequently transpired 
that there was a mitigation of its severity. It was believed from the 
evidence that his mental condition had greatly improved. He expe- 
rienced for some years an interval during which his insanity assumed a 
milder or less violent form, and his pensionable disability resulting 
therefrom was correspondingly less. During said period, his pension 
was accordingly reduced to $30 per month. It seems, however, that the 
aggravated and violent type of his disease recurred the second time, 
rendering his condition one of ^^ total lielplessness, requiring the regulai 
aid and attendance of another person," and he continued in this condi- 
tion until his death. His pension was, (consequently, again increased, 
August 26, 1886, to conform to the rate of pension provided for such 
a degree of disability; but he was not restored to his former rate of $72 
per month, as provided by the act of June 16, 18H0, although allowed 
the rate of $50 per month provided by the act of June 18, 1874. 

I am unable to perceive any good legal ground for this action, or any 
justice to the soldier in so holding. 

In affirming this action of your Bureau, no good or sufficient reason 
is advanced in justification of it. The bare statement is made that : 
<^The reduction from $72 to $30, and the increase from $30 to $50 were 
made in accordance with law, and the appellant has no right to be re- 
stored to $72 per month, because at the passage of the act of June 16, 
1880, he was receiving a pension of $50 per month." Ko fact is stated 
and no argument advanced in support of this (conclusion, which amounts, 
so far at least as the questi(m now under consideration is concerned, to 
a mere assertion. It is, furthermore, in direct conflict with the the ex- 
press provisions of the act of June 16, 1880, which ptovld^ftlVsL^TiXfe vi\ 
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$72 per mouth for those pensioners, and for those only, who were at the 
date of its passage receiving a pension of $50 per month under the act 
of June 18, 1874. 

Under the view of his case held at the time, the soldier was properly 
on the roll at $50 per month on the date of the passage of the act of 
June 16, 1880, and his pension was increased to $72 per month in accord- 
auce therewith, the provisions of said act being as expressed in said 
decision, ^' fully complied with so far as they related to him" at that time. 
Subsequently, his disability being shown to have decreased, his rate of 
pension was diruinisheti. When, therefore, his disability again increases 
to its former degree of severity, is there any good reason why the pro- 
visions of the act of June 16, 1880, should not be as fuUy complied ¥rith, 
so far as they relate to him, as in the first instance f 

The facts in his case, apon the last increase, met all the requirements 
of the act of June 16, 1880, so as to entitle him to the rate of $72 per 
month, just as fully as when he was first allowed that sum. To hold, 
as was the effect of said action and of the decision affirming it, that the 
intermediate reduction of his pension operated to debar him from all 
benefits of said act, when his disability had again increased to a degree 
entitling him to his former rate, would be an unreasonable and unwar- 
rantable construction of said act, unsupported either by the language 
of the law, or by the facts in the case. 

The soldier having formerly been rightfully and legally put on the 
rolls at the rate of $72 per month, in accordance with the provisions of 
the act of June 10, 1880, when the degree of disability which entitled 
him to receive said rate was again found to exist he should, unques- 
tionably, have been restored to the rate he had been receiving. 

I am, therefore, of the opinion that the aforesaid action, increasing 
the soldier's pension to $50 per month from March 24, 1886, under the 
act of June 18, 1874, inste^ul of to $72 per month under the aet of June 
16, 1880 — the rate he had formerly been receiving for the same degree 
of disability — was clearly incorrect and illegal, and that the portion of 
said departmental decision affirming said action was error. 



With regard to the second ground of complaint urged by this motion, 
I am clear that no valid reason exists for disturbing the action of your 
Bureau, and that that part of the departmental decision, affirming said 
action, is sound. There can be no question that the Commissioner of 
Pensions was acting; within the scope of his authority, as conferred upon 
him by the act of June 21, 1879, when the action of December 4, 1884, 
was taken, reducing the soldier's pension from $72 to $30 per month. 
A careful review and consideration of the evidence on file in the case 
at that time, in connection with the opinion of the Medical Eeferee here- 
inbefore quoted, renders it apparent that the soldier's condition had 
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greatly improved at the time said action was taken, and that the degree 
of his disability during the period from December 4, 1884, to March 24, 
1886, did not justify the rate of pension he had formerly been receivlug, 
and fully warranted tbe action then taken. No mistake of fact, nor 
error of law, is discoverable, which, under the settled rulings of the 
Department, would justify disturbing said action and the decision of 
the Department, or granting a rerating of the soldier's pension during 
tbe period above mentioned. 

For the foregoing reasons, so much of said departmental deftsion of 
October 19, 1887, as relates to the action of August 26, 1886, by which 
the soldier's pension was increased to the rate of $50 per month under 
the act of June 18, 1874, from March 24, 1886, is hereby overruled, set 
aside, and reversed; and you are hereby directed to reissue to the afore- 
said widow and former guardian of said soldier a certificate allowing 
her the rate of $72 per month, as accrued pension, from said date to the 
date of soldier's death, deducting former payments. 

The remaining portion of said decision, affirming the action of Decem- 
lier 4, 1884, reducing the soldier's pension from $72 to $30 per month 
during the period from said date to March 24, 1886, is hereby reaffirmed, 
and that portion of this motion referring thereto is overruled. 



AIIUI.TEROU8 COIIABITATIOX— RExSTORATIOX. 

Susan Labimeb (widow). 

1. The birth of an illegitimate child is accepted as proof of illicit intercourse between 

the mother aiid the father of said child, and, therefore, the continuous cohabitation of 
said mother with said father without marriage is regarded as notoriously adulterous. 

2. A widow who is a pensioner will be dropped from the pension rolls upon proof of " open 

and notorious adulterous cohabitation,'' since the passage of the act approved August 
7, 1882; and the continuous residence and association under the same roof with the 
father of her illegitimate child will be accepted as proof of such cohabitation. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Nov, 8, 1889, 

Herewith are returned the papers which accompanied your report of 
May 28, 1889, upon the appeal of Susan Larimer, widow of Isaac Lari- 
mer, late private. Company E, Eleventh Pennsylvania Volunteers, from 
the action of your Bureau refusing to restore her to the pension rolls 
as widow of Isaac Larimer, late private. Company E, Eleventh Regi- 
ment, Pennsylvania Volunteers. 

The above-named deceased soldier was snown by the records of the 
War Department to have died July 9, 1864, while a prisoner of war at 
Andersonville, Ga. j and the appellant was pensioned as his widow, Feb- 
ruary 11, 1867. In consequence of information obtained by a sx>ecial in- 
vestigation of her case, had in 1884, her name was dro\)\i^ ix^tcv Wxsj^ 
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IMMiHioii rolls ou February 20, 1885, ii|M)n the ground tbat sbe was at 
that time, and had been, living in opeu and notorious adultery. Sab- 
nequently, the appellant having applied to be restored to the rolls and 
your Bureau adhering;: to the aforesaid action, she appealed to the De- 
partment; April 19, 1889. A number of objections are raised by tint 
attorney of the appellant m said appeal, to the legality of the aforesaid 
action, the most of which are wholly irrelevant and have no bearing 
whatex^r upon the real points involved in this case. 

There is no question raised here, and none can be in any case, of con- 
flict between the laws of the State of Pennsylvania and the act of Con- 
gress of August 7, 1882, in pursuance of which the aforesaid action wag 
taken dropping the appellant from the rolls. 

The pension granted this appellant was in the nature of a gratoity 
bestowed upon her by the Government in recognition of the military 
service and the drath of her husband, which — as held by the Supreme 
Court of the United States in the case of United States vs. Teller, 107tli 
U. S. Supreme Court Reports, p. 64 — it had the right to give, to with- 
hold, or to recall, at its discretion. By the act of August 7, 1882, the 
continued enjoyment of this bounty was made conditional ujion the con* 
duct of the recipient, it being therein specified that such pension should 
be forfeited if the pensioner should be guilty of such immoral and- licen- 
tious conduct as is described in said act by the words '^open and noto- 
rious adulterous cohabit.ation.'' The possession of the bounty of the 
Government by this pensioner was dependent alone upon just such reg- 
ulations and conditions as the Government saw fit to prescribe; it could 
withhold it altogether, or cause it to cease at such time, in such man- 
ner, or upon such conditions as it deemed advisable; and there is no 
possible way in which the laws of any State or country of which the 
pensioner might be a citizen could affect or control her right, either to 
receive or to retain said pension, or come in conflict with the laws of 
Congress relating thereto. 

It is true, as conttMided strenuously by the attorney in this appeal, 
that, according to the strict and technical legal signification of the terms, 
an unmarried woman could not be guilty of adulterous cohabitation; but, 
as was held by the Department in construing the language used in the 
second se^'tion of the act of August 7, 1882, in the case of Mary E., 
widow of Francis Boeke (vol. 1, P. D., p. 427), *'it is evident that the 
words ^open and notorious adulterous cohabitation' used in said ac^ 
were descriptive merely of acts which would deprive a widow of pensiou. 
In other words. Congress intended and did say by said act that any 
widow^ pensioner who was guilty of immoral and licentious conduct of 
an open and notoriously adulterous character, should forfeit her pension.'^ 

The argument of this appeal, therefore, that the appellant was never 
guilty of adultery under the laws of Pennsylvania, and that, con- 
sequently, the act of August 7, 1882, did not apply to her, falls to the 
ground, it being only necessary to detftrmiue whether the evidence in 
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the case shows such condoct on the part of the appeUant as would jus- 
tify a forfeiture of her i)ension under the general and popular accepta- 
tion of the terms used by Congress in the act of August 7, 1882, as 
above indicated. 

It has been recently held by the Department in the case of Sarah E., 
widow of Westley West (vol. 3, P. D.), decided 'July 6, 1889, that said 
act has no retroactive effect. It must, therefore, appear that the appel- 
lant had been guilty of conduct equivalent to ^^opeu and notorioyn adul- 
terous cohabitation" since the date of the passage of said act in order to 
make its provisions applicable to her. 

There is but little conflict in the evidence as to the material points 
in this case, the principal facts upon which the action complained of 
was based being virtually admitted by the affidavits of the appellant, 
her son, daughter, and others, filed by her in attempted rebuttal of the 
testimony upon which she was dropped from the rolls, and also by those 
accompanying, in support of this appeal. 

It is shown beyond dispute by the testimony of eight of the most rep- 
utable and reliable of the immediate neighbors and acquaintances of the 
appellant, and by the testimony of her paramour himself, that, very 
soon after this soldier's death, she ^^ took up" with and resided in the 
same house with one August Enders. It is conclusively established 
that her said association with said Enders continued uninterruptedly 
until long after the passage of said act of August 7, 1882; that it existed 
at the date when the aforesaid action was taken dropping her from the 
rolls; that it was persisted in by her, aecording to her own statement, 
up to about three years prior to April 15, 1889; that, during all of said 
time, said Enders lived in the same house with the appellant, acted as 
the head of the family, assisted in the support of appellant and her fam- 
ily, managed the affairs of appellant, and in every way that was appar- 
ent to the outside world conducted himself towards her as if he was her 
husband. It is proved by the testimony of witnesses who are reported 
to be of excellent character and standing that it was notorious for years 
in the neighborhood where the appellant resided that she was living in 
adulterous or immoral intercourse with Enders, and that the reason 
given by the parties themselves for continuing their immoral and scan- 
dalous course of life and not contracting a legal marriage was the fear 
that the appellant would lose her pension. 

It is admitted by the appellant in all of her testimony on file that, 
shortly after her association with said Enders commenced, she gave 
birth to a child of which he was the father, that said child is still living, 
is called by Ender's name, and is acknowledged by him. 

In the face of these undisputed aud conclusively established facts, it 
is urged in this appeal that the appellant should be restored to the pen- 
sion rolls because her connection with Enders constituted merely ^^for- 
nication" and was not ^* adulterous"; that it had ceased after the birth 
of said child, long j>rior to the i)assagc of t\\e vvelot Kw^w^Vv^V^^I^^xxnjN^ 
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that it had not ninco been renewcMl. The first of thci^ points hag al- 
ready been sufficiently answered, and, as to the latter, it is only neces- 
sary to call attention to the fact that the birth of said illegitimate child, 
long prior to the passage of said act, while it could not in itself deprive 
her of her right to pension under the law, stamps all her subsequent res- 
idence and continuous association with said Enders with an indelibW 
Hinin of immorality which can be neither mistaken nor gainsaid, and 
VLMiders the conclusion irresistible that said association and connectiou 
constituted just such a condition of affairs as is described in said act by 
the use of the words ^^open and notorious adulterous cohabitation.^ 

Every presumption that the association of the appellant with Enders 
was innocent or virtuous in character was destroyed by the birth of the 
aforesaid child; and, as the parties continued to live together uiK)n ex- 
actly the same terms of intimacy and under pi-ecisely the same condi- 
tions for years subsequent to that event, and were so living and con- 
ducting themselves not only at the date of the passage of said act^ but 
at the date when she was dropped from the rolls and for some time 
thereafter, it is idle for the appellant and her attorney to contend that 
all immoral relations with Enders ceased with the birth of the child. 
Such a supposition is utterly inconsistent with their subsequent lives 
and with their course of conduct toward each other. 

Doubtless it would have been contended by this appellant, had she not 
met with what she terms her "misfortune" in the birth of the aforesaid 
child early in her association with Enders, that her relations with him, 
during the entire time, had been of a purely innocent or platonic nature, 
notwithstanding her continued residence with him, their treatment of 
each other as man and wife, and their reputation in the neighborhood 
where they resided. Certainly, such a plea, weak and transparent as 
it must appear, would be much stronger than her present one, which 
amounts simply to this, that, beeause she had no more children by 
Enders, her subsequent relations to him must be accepted a« virtuous 
and reputable. 

It is manifest from the foregoing that the charges .and complaints as 
to the conduct of the special examiner, who took the appellant's deposi- 
tion, can have no effect upon the determination of the material question 
raised by this appeal, since her said deposition may be altogether ex- 
cluded from consideration, and ample evidence remains in the other tes- 
timony on file and in the admissions contained in her voluntary affida- 
vits to fully sustain and justify your action dropping her from the pension 
rolls. 

The Department is therefore of the opinion that the aforesaid action 
of your Bureau was in accordance with law, and with the facts proved 
in this case. Therefore, the subsequent action refusing to restore her 
pension was proper, and the same is hereby affirmed. 
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DISPLACING ATTOHNEY-FEE FOU SERVICE. 

MiLO B. Stevens & Co. (attorneys). 

1 . An attorney's fee follows allowance of pension and proof of service. In order that the 

interest of an attorney may be protected, applicants are not allowed to revoke, at 
will, a power of attorney ; nor does the attorneyship cease with the death of claimant. 

2. There is no authority of law for reducing a contract fee because of the small amount 

of labor performed by the attorney. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Nov. 13 j 1889. 

Herewith are returned the papers which accompanied your report of 
the 18th of September, 1889, upon the appeal of Milo B. Steveus & Co. 
of this city, from the action of your Bureau requiring them to refund 
a fee of $25 paid to them for their services in the prosecution of the 
claim of Henry L. R. Woods for Aavy pension, Certificate No. 4,997. 

The said Henry L. B. Woods filed his original claim for pension on 
the 26ih of February, 1885. Milo B. Stevens & Co., the appellants, 
were appoiuted attorneys in the case. In 1885 and 1886, they filed tes- 
timony in support of the claim. The lust testimony presented by them 
was filed on the 7th of June, 1886. The claimant died on the 27th of 
November, 1886. Mrs. Woods states that she was informed that the 
power of attorney given by her husband to Messrs. Steveus & Co. was 
of no effect after his death. By a letter dated February 2, 1887, she 
stated to the Commissioner of Pensions that she had withdrawn the 
claim of her husband from Messrs. Stevens & Co., and that they were 
no longer authorized to act in the matter. She proceeded with the 
prosecution of the claim without the assistance of an attorney. On the 
19th of May, 1887, the certificate of pension was issued. The contract 
in which Mr. Woods agreed to allow Messrs. Stevens & Co. $25 for the 
prosecution of his claim was approved, but, upon protest on behalf of 
the claimant against the payment of the full amount of the fee, the arti- 
cles of agreement were withdrawn from the pension agent and no fee 
was paid. 

From the action refusing to allow them a fee, Messrs. Steveus & Co. 
appealed to the Department. In a letter from the Department to the 
Commissioner of Pensions, dated September 19, 1888, it was suggested 
that, as the" appellants had rendered service in the prosecution of the 
claim, an order for tlie payment of a fee of $10 might be issued, on con- 
dition that the appellants first obtained the assent of the widow to the 
payment of that amount from the pension she is now receiving in her 
own right. 

On the 9th of April, 1889, the articles of agreement approved for $25 
were forwarded to the agent for paying pensions and that amount was 
paid to Stevens & Co. 
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The widow had uot assented to the payment of any fee, and, on for- 
tlier protest on her behalf against the payment of the contract fee, 
Stevens & Co. were called upon to refund the whole amount. 

From the action requiring them to refund, this api>eal is taken. 

The payment of an attorney in a pension chiim is contingent upon ite 
allowance, so that when he has i>erformed service therein and no valid 
ground exists why he should bo displaced, he is entitled to continaed 
recognition in order that he may secure pay for his service from the pen- 
sion when allowed. In order that the interest of an attorney in a case 
may be protected, a])plicants are not permitteil to revoke a power of 
attorney at will. For the same reason the employment of an attorney 
in a pension claim does not cerise with the death of the claimant. Under 
a rule long established, the attorney of an applicant who dies is still 
recognized for the prosecution of the claim for the accrued pension, so 
long as he conforms to the regulations and does not neglect the claim. 
It has also long been held by the Department that the rejection of a 
claim does not terminate the power of attorney, but the attorney is 
allowed an opportunity to present evidence with a view to secure a re- 
opening and reconsideration of the claim. 

When a claimant for pension enters into a contract for the payment 
of a fee, there is no authority of law for making any deduction from 
the fee set forth in the contract because of the small amount of labor 
performed by him under his contract. 

The only (luestion then to be determined in this case is, whether the 
appellants had, at the date of the allowance of this claim, been dis- 
placed by the action of the person entitled to the accrued ]>ension, or 
by the operation of any rule relating to the recognition of attorneys. 
No reason was alleged by Mrs. Woods wliy Stevens & Co. should be 
displaced as attorneys in the claim of her husband. They had not neg- 
lected the claim so that they could have been displaced under any rale 
of the Department relating to the recognition of attorneys. They were, 
therefore, entitled to be recognized as attorneys in the claim of Mr. 
Woods at the date of its allowance, and, having performed service 
therein, were entitled to the amount set forth in the articles of agree- 
ment without regard to the extent of service. The amount set forth in 
the contract having been paid, there is no ground upon which it can be 
recovered. The appeal of Messrs. Stevens & Co. is, therefore, sustained, 
and they must be allowed to retain the fee which was paid to them. 



i:nc;hi:as»-<omi»oi^xi>ing uatks. 
Michael Kelley. 



1. The only intermediate rate between 'H^y and ^72 per month is $50 per month; but, in 
order that a pensioner's rating may l>e lawfully to the latter sum, it must. appear thai 
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either his single disability or his combined disabilities may be rated under the act of 
JuDe IS, 1874, for '' permanent total helplessness, requiring the regular personal aid 
and attendance of another person.'' 
2. The law does not allow the compounding of ratings for specific disabilities, thereby 
creating a new and special rating for a special case. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Nov* 13 j 1889. 

Herewith are returned to you the pax>er8 which accompanied the appli- 
cation of Michael Kelley, late of the First Battery, Vermont Volunteers, 
the same having been considered on appeal from the recent action of 
your Bureau adverse to his claim for increase of his pension, Certificate 
No. 93,720. 

The claimant is a pensioner at $45 per month for the loss of his left 
leg above the knee, it appearing that he is unable to wear an artificial 
limb. The present claim for increase is based on the loss of an eye. 
It wiM rejected by your Bureau June 1, 1889, on the ground that the 
applicant is not shown by the evidence to be so disabled as to require 
^< regular aid and attendance," and that, therefore, even if the other dis- 
abilities are proved to be due to the service no higher rate can be allowed. 
From this action the appeal was taken, the attorneys of the claimant 
contending as follows : 

This ruling is not believed to be in accord with the spirit or e^en with the letter of the 
law. Our client first made application for the loss of his leg, this being regarded by him 
as the greatest disability, and for this he was pensioned at $46 per month. During our 
correspondence with him the fact was developed that he had also lost an eye in the service. 
If he had first applied for the loss of the eye and proved its loss in the service he would 
have received the pension due for an eye ; but would such fact deprive him of his right 
to pension for the loss of his leg upon a subsequent application? We think no such ques- 
tion would have been raised. But as he reversed the order in which his claims were 
presented, the Bureau of Pensions appears to be willing to take advantage of his neglect 
or lack of knowledge in the matter. This second claim is for a disability separate and 
distinct from the first and one specifically provided for by law and the rating fixed by the 
Boreau of Pensions at $18 per month, and it is this $18 per month that our client claims. 

Does it make any difierence to the Government as to what part of the highest rate ($72) 
per month shall be paid to an individual ? The law grants $72 per month as the highest 
rate, and the fact that in the application of the law the Bureau of Pensions omitted to 
state in specific terms that an individual might receive $63 per month is not regarded as 
of sufficient weight to deny a worthy applicant such amount aAer he has complied with 
nil the provisions of law covering his case. In certain disabilities where the rate is not 
fixed by law, the basis for total disability is fixed by the Commissioner at $18, and this is 
divided into eighteen parts ; and in the case of our client the loss of sight of one eye is 
declared to be equivalent to j| or total. As the rate fixed by statute for the loss of a leg 
near the hip is $45, and the Bureau of Pensions admits that the loss of an eye is $18, both 
disabilities combined being less than $72, the limit fixed by law, there is no reason why 
our client should not be paid the amount due (as admitted) for the existing disabilities, 
whether it be $5 or $65, neither of which amounts are specifically mentioned in the ratings 
published by the Bureau of Pensions. We are not asking that two pensions be granted 
to the same person, but that one pension commensurate with the two disabilities and agree- 
able to the provisions of the law and the rulings of your Dep«LiV.m^ii\.\>^ %T^T^fi^. 
23044— VOL. S 16 
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The foregoing argument in support of this appeal is baaed upon an 
erroneous view of the principles upou which the departmental practice 
rests, and of the law applicable to the pensioner's claim for increase of 
rating. 

The pensioner is rated under the act of August 4, 1886, which pro- 
vides that ^^ all persons now on the pension rolls, and all persons here- 
after granteil a pension, who, in like manner, shall have lost either an 
arm at the shoulder joint, or a leg at the hip joint, or so near the joint 
as to prevent the use of an artificial limby shall receive a pension at the rate 
of $45 per month.^ This is the higliest rate which is allowable under the 
aforesaid act, and, therefore, the pensioner <*.ou1d not be granted a higher 
rate for the disability resulting from the amputation of his limb, unless 
it should be proved that as a consequence of said amputation his disa- 
bilit} bad ^^ resulted in i)ermanent total helplessness^ requiring the regular 
personal aid and attendance of another person," in which condition he 
would be entitled to $50 per mouth, under the act to '' increase the pen- 
sion of soldier and sailors who have been totally disabled," approved 
June 18, 1874. But the pensioner's claim for increase is not based upon 
^^ total helplessness,'' nor upon a need for ^Hhe regular personal aid and 
attendance of another person." It is based upon the existence of a new 
and aeparaie disability, viz, the loss of the sight of an eye ; and it is con- 
tended that the pensioner is entitled to the rating provided for the lo» 
of an eye^ in addition to niid distinct from the rating allowed for the loss 
of the leg. Unfortunately, however, for the pensioner, the compounding 
of ratings for specific disabilities such as those with which the pensioner 
is afliicted is not authorized by the law, but is, by implicationy/or&uMen. 
If, as contended by the attorneys in this appeal, the pensioner be enti- 
tled to $18 per month for loss of one eye^ in addition to and distinct 
from the $45 per mouth lor loss of leg^ then the sum-total of his pension- 
able ratings would be $63 per month ; but neither the law of Congress 
nor any rule of departmental practice whether past or present recog- 
nizes such a rating. The only intermediate rating between $45 per 
month and $72 per month (the latter of which the pensioner does not 
claim) is $50 per month ; but in order that the pensioner's rating may 
be lawfully increased from $45 to $50 per month, it must be shown that 
either his single disability or his combined disabilities may be rated 
under the act of June 18, 1874, providing, as already stated, for "per- 
manent total helplessness^ requiring the regular personal aid and attend- 
ance of another person." As there is neither a claim for such degree of 
disability, nor any evidence in these paiiers tending to show the exist- 
ence of it, the provisions of the act approved June 18, 1874, can not 
be applied to the appeal. The contention of the attorneys that while 
they do not ask that " two pensions be granted the same person" they 
do insist that "one pension, commensurate with the two disabilities, 
be granted," is inconsistent with the precedents in similar cases, and 
with the law that is applicable in t\i\a ii«i^^. TVi^ *A.W*tent injustice, 
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if aDy, involved in this fact, can be remedied by legislation only. The 
Department, however, i)OS8e8se8 no legislative power and therefore can 
not afford the pensioner a remedy for this complaint. It can not be 
reasonably exx)ected that either the Commissioner of Pensions or the 
Secretary of the Interior will go outside the established schedule of 
ratings and make a special rate for a particular case. 

The foregoing argument of the pensioner's attorney contains this state- 
ment, viz : 

In certain diaabilities where the rate is not fixed by the law the basiB for total disabili- 
ties is fixed bj the Commissioner at $18 and this is divided into eighteen parts ; and, in 
the case of our client, the loss of sight of one eye is declared to be equivalent to \i or total. 

This statement is erroneous. It is a misconception at once of the law 
and of the practice. The rate of |18 is not <^ fixed by the Commissioner." 
It was originally the third-grade rating, fixed by law for a specific disa- 
bility, but as such it was abolished by the act approved March 3, 1883, 
whereby the sum of fJ24 per month was substituted. The sum of |18 
per month was, however, retained for other purposes as a lawful rating 
by section 4699, B. S., viz : 

Section 4699. The rate of $18 per month may be proportionately divided for any degree 
of disability established for which section 4695 makes no provision. 

It is obvious, from the terms of this section, that the rate (|18) was 
fixed not by the Commissioner but by the statute ; nor can it be em- 
ployed, as the attorney in this appeal assumes, for the purpose of com- 
l>onndiug ratings for specific disabilities and thereby creating a new 
and special rating for a special case. 

The rejection of the claim for increase is approved, inasmuch as the 
pensioner is now receiving all that the law aUows. 



I^EKE OF DUTY— MAUIXK BAND. 

Anna S. Kbause (widow.) 

A member of the United States Marine Band having been accidentally killed while 
engaged, by permission, on a private ezcunion for his own benefit, it is held that the 
casualty did not occur in the line of duty, and the claim of the widow for pension is, 
therefore, denied. A distinct line of demarcation was drawn and recognized by the 
United States Marine Corps between the public service and the jnivcUe engagements of 
the band and of its members, respectively. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Nov. 14, 1880. 

Herewith are returned the papers accompanying your report of May 
25, 1889, in the case of Anna S. Krause, widow of Julius A. Elrause, 
on appeal from tbe action of your Bureau rejecting claimant's a^i^lifi»»> 
tion for widow's peusiou. 
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The reconlH of the United States Marine Corps show that — 

Claimant's husband enlinted as a musician, October 14, 1857. He was diflchaiged Octo- 
ber 17, 1861; re-enlisted October 18, 1861, and on June 20, 1865, while attached to the 
Marine Band of Washington Barracks, on board the steamer " Wawaaset," at Gljmonl) 
Maryland, and while with an excursion party he was instantly killed by a shot fired from 
a pistol in the hands of a man named Venion. He had gone by permisBion, /or ku om 
bethifit, and the casualty resulting in his death did not oocar in the line of duty. Mosidam 
can perform for private partie», 

A report from the Bureau of Medicine and Surgery, Navy Depart- 
ment, says: 

Was killed on excursion steamboat on Potomac River, June 20, 1865. Was not oo the 
sick list. Death in this case did not occur in line of duty. 

The claim was rejected on the foregoing record, December 3, 1878. 

The claimant now appeals, contending that the musician was in the 
line of duty when killed, and in sap|>ort of the contention filed the fol- 
lowing paper which has the appearance of being genuine, although it 
has not been verified : 

ReffuhtionM/or the government of the b<md in their engagement to perform on private oceanou. 

1. No member of the band shall hereafter make an engagement to perform with ibj 
band, or with any person not a member of the band of the corps, except at the theiter 
or in churches. 

2. Each and every member of the band will be permitted to make private engagements 
with citizens, to perform at any time when not required for public duty ; the person making 
the engagement to have the right to select from the band such members as he may desire 
to accompany him, and no member so selected shall refuse to perform unless previoosly 
engaged or sick. 

3. When the entire band shall be privatdy engaged, the leader of the band alone will 
lie authorized to make the engagement ; in which case he will have charge and direction 
of the band. He will be allowed to receive for his services as much again as any one 
member, the additional amount, however, not to be deducted from the pay of the mem- 
bers, but to be stipulated for with the person or persons engaging the band. 

4. In other cases, where the leader of the band is engaged as one of the performers, be 
will be entitled to receive only an equal share. 

5. When any member makes a private engagement, he will fumbh the leader of the 
band with a written list of the members engaged, and the purpose of the engagement, 
which list shall be copied by the leader in a book kept for the purpose, to be subject to 
the inspection of the commandant of the corps. 

6. The leader of the band should, at all times, be able to account for the absence of its 
members, should the band be called upon for pu6/ie duty. It is, therefore, ezpreasly 
ordered that no member will absent himself without first notifying the leader as above 
directed. When the leader is absent, notice must be left at his place of residence. 

7. In all private engagements, whether by day or night, it is expected by the oomman- 
dant that good order, sobriety, and neatness in personal appearance will be obeerved, as 
much so as if the members were in the performance ofpMic duty. 

8. As good feeling and harmony should exist among the members of the band, it is 
expressly directed that no combinations shall be made in favor of certain members or to 
exclude certain others from performing ; it being the desire of the commandant, inasmach 
as all are required to perform the same public duty, that all shall share alike in the bene- 
£t8 accruing from private engagements, due le^saxd Wvh^Ylv^Va \.Vi^ ^Uhss of the pabUc. 
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9. These regulations will be strictly observed ; any departure therefrom will be visited 
upoD the delinquent by dismissal from the band. 

Arch HENDERsoy, 
Brevet Brigadier Qeneral, OommandoaU, 
Headquarters of the Marine Corps, 

WaMngUm, December 1, 1858, 

EYIDENGE. 

Casper Wintiis and Antonia Soasa, in a joint affidavit, filed October 
:U, 1878, swear: 

Affiant Wintus entered the United States Marine Band in 1856, and continued therein 
to 1868. Affiant Sonsa entered said band in 1854, and has been therein continuously since 
up to the present lime. That we were well and intimately acquainted with Julius A. 
Krause, late a member of the Marine Band, who was killed on the steamer "Wawasset," 
on the Potomac Btver on June 20, 1865. Affiants and other members of the Marine 
Band were on board the steamer '* Wawasset'' furnishing music for tlie party. Affiant 
Souaa was in conversation with John Vernon, who was exhibiting a breech-loading pistol, 
which affiant cautioned him to put away, at the same time moving from in front of Vernon 
where he had been standing. As he turned, the pistol suddenly exploded, and Krause 
called out ''I am shot." Affiant immediately went up to him and, taking off his clothes, 
he found that he had been wounded in right side below ribs, the wound closing after 
entrance of ball. Within five minutes Krause died, and affiant was told at the time, and 
verily believes, that death was caused by internal hemorrhage resulting from said pistol 
shot wound. Krause was standing about 10 feet. 

Affiant Wintus heard the pistol shot and heard Krause say " I am shot," and went to 
him and saw wound, and that he died therefrom within five minutes after receiving wound. 
Affiant was standing about 8 feet distant at the time. 

Both affiants swear that Eraase was not acquainted with Yernou, 
and had no words with him or any one else. Everything was quiet on 
board. Vernon was arrested and tried, but acquitted on the ground 
that tbe shooting was accidental, 

OPINION. 

The only question involved in this appeal relates to the line of duty for 
pensionable purposes. 

The evidence in the accompanying papers shows: Firat^ that Julius 
A. Krause, the deceased husband of claimant, was a musician and a 
member of the United States Marine Band, located at Washington ; 
gecondj that, while the Marine Band is paid by the Government for ser- 
vices rendered in making music on public occasions, the members of the 
band, when not engaged on such occasions, were allowed to supplement 
their comi>ensation by making music for private parties on private occa- 
sions. Thus, a distinct line of demarcation was drawn and recognized 
between the public service and the private engagements of the band 
mA of the respective members of the organization. 

The evidence in the accompanying papers shows, also, that when 
Julius A. Krause, the deceased husband of claimawt^ ^^^ 9j(^^\^<^\)X;d^ 
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but iatiiUy shot on the nteaDier *' Wawasset," ou the Potomac River, 
June 20, 1865, he was engaged in an excursion for the pleasure of a 
private party, and that his services were engaged under a private con- 
tract, for profit to himself, in making music for said party. He was not 
engaged in sluj public duty, but was o/f public duty, and receiving pay 
from private individuals as compensation supplemental to his salary from 
the Government. Members of the Marine Band were allowed to make 
music for private parties, when not engaged in public duty. 

These facts furnish a solution to the question as to whether or not the 
deceased musician was in the line of duty, for pensionable purposes, 
when he was accidentally killed. The distinction between the public 
service and the private service of the Marine Band is plain, and it is 
likewise obvious that the private service of the organization imposed 
upon the Government no responsibility for the personal consequences of 
that service. The service being private and being rewarded by private 
compensation^ the responsibilities of it did not attach to the Government 
but were exclusively personal and, therefore, oiifn(2« the line of duty for 
which pensions are provided. 

In conformity with this view the rejection of the claim was correct and 
is approved. 



\ 



ORIGIN IN SERVIC'E-PKNSIOKABLE STATUS. 

William W. Meyeb. * 

1. Where a disability is alleged to be dae to a diseane that is reasonably chargeable to th« 

service, origin in the line of duty Hhall be presumed, provided there is no eyidence 
adverHe to such origin, and the existence of the disease in the service is satisfadorik 
shown. 

2. The moral turpitude of a claimant is not an element to be considered in determining 

his right to pension. The fact that he is disabled by reason of disease or of injury 
contracted in the line of duty is the criterion of his pensionable status. 

Assistant Secretary Bussey to the Commissioner of Pensions, Nov. 16^ 1889, 

Herewith are returned tlie papers accompanying your report of May 
29, 1889, upon tbe appeal of William W. Meyer, late private, Company 
E., Thirtj'-ninth Missouri Volunteers, from the action of your Barean 
in rejecting his claim for invalid pension, No. 367,971. 

Mr. Meyer filed his application May 24, 1880, alleging disability from 
piles contracted while in the military service, and caused, he said, hy 
attacks of neuralgia of the bowels, the first of which occurred at Glas- 
gow, Mo., in January, 1865, and was followed by another at Macon, Mo., 
in March, 1865. 

The claim was rejected April 9, 1889, because of there being no record 
of piles, and the claimant's inability (as it was held), after being afforded 
the benefit of an apparently thorough special examination, to show that 
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the said disease had its origin in the service and line of dutj, and for 
the further reason that it was considered, from the testimony, that the 
disease was more likely to have been the result of the claimant's habits 
than of his military service. 

From that action the apx>eal is entered. 

The soldier enlisted October 7, 1864, for six months, and is first re- 
ported on the roll for January and February, 1865, " absent on scouf 
He was mustered out with detachment June 16, 1865. The records fail 
to disclose any evidence of disability during his service. In his state- 
ment to the special examiner he alleged that he was first troubled with 
piles and neuralgia of the bowels at Muldrow's Hill, Ky., about the last 
week in Deceml)er, 1864. The regiment had been dismounted then. 
They went in as mounted infantry and he was not accustomed to horse- 
back riding. Scenting through Missouri was the kind of service they 
had done up to the date above mentioned. He was excused from duty 
for a month by the surgeon who gave him something to take inwardly, 
and the a^stant surgeon gave liim some salve. They got their horses 
again the latter part of December, 1864, and in the raid after Jim .lack- 
son in January, 1865, he was laid up again. 

John Berry, who was a member of Company D, same regiment, testi- 
fied before the special examiner that claimant complained of piles while 
at Muldrow's Hill, in Kentucky, and had to sit "kind o' one sided-' 
when he would sit down. After this he "had 'em so bad,-' he had to go 
to hospital at Saint Louis. Then over at and about (Hasgow, in the 
spring of 1865, " he ro<le so (Tooked in his saddle that the boys were all 
making fun of him." 

John Parker, formerly a member of the claimant's company, testified 
that the latter was complaining while at (xlasgow, Mo., in the spring of 
1865. Deponent asked him what ailed him and what made him sit so 
frrooked in the saildle and he replied that he believed he had the piles. 
He showed deponent his person ; • • ♦ it was what deponent has 
since learned was the piles. 

Robert P. Calhoun, who also served in Company E, t/estified : 

The first time I remember of him ailing any way was at Muldrow'B Hill, Ky., about 
( hristmasy 1864. I can't say what ailed him. It affected his riding. * * * j well 
remember he complained of piles at (rlasgow, Mo., the last of February and 1st of March, 
1865. He was walking around and I asked him why he wasn't on duty. He said he was 
excused and that it was on account of piles. •^' * * After he told me what ailed him, 
I noticed that he walked 8praddle-legge<l. 

John A. Jackson, formerly of Company D, deposed, saying : 

I remember he (claimant) was frequently excused from duty on account of not being 
able to ride. He claimed, and it was understood, that he had piles. * * * When he 
was complaining of the piles he acted just like he had them — spread his legs out when he 
walked — got up and down like a man with piles. Have noticed him riding sideways on 
his horse like something ailed him in the piles region. 
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Hiram D. Grigsby, wbo was bospital steward of tbe regiment, testi- 
fied that he remembers the claimant, and that aboat the last of Decern- 
ber, 1864, he, by direction of the surgeon, gave him some salve for pQes; 
also that, afterwards, while acting surgeon of the regiment, he sent him 
to hospital at Saint Louis on account of disability from piles. 

The foregoing witnesses are said, by the special examiner, to be m^ 
of good reputation and to have testified without any appearance of bias. 
Many other officers and comrades of the claimant have sworn that they 
remember him as a stout, healthy man, and that they never heard him 
(K>mplain and never knew him to be disabled in any way while in the 
service. Their testimony, however, does not invalidate the statementD 
of witnesses wbo did hear him complain and who had ocular evidaooe 
of his disability. 

Wherein is the evidence insufficient to ^^ show origin in service and 
line of duty ! " 

Your report states that — 

In view of the adverHe presumptions raised by the record which fails to harmonize with 
or to reconcile the contradictorj statements and allegations of claimant as to date, place, 
origin, and treatment for piles, it is evident that only clear, positive testimony of affiaots 
who have a personal knowledge of the facts of origin in service and line of duty shoald 
be accepted to overcome the adverse presamptions and establish the claim. 

A careful examination of the claimant's several ^^ statements and alle- 
gations ^ fails to disclose any material discrepancies or contradictious. 
Surely no ^'adverse presumption'' can arise from the fiEU3t that in his 
original declaration he seemed to say that the piles first appeared in 
March, 1865, while in subsequent statements he said they were present 
in December or January. It can hardly be expected that a man's 
memory will be strictly accurate in regard to dates after the lapse of so 
many years, even in regard to a matter so nearly affecting himself^ nor 
has it been tbe practice in the consideration of pension claims to regaid 
discrepancies in minor matters of that sort as important. Yet no more 
serious contradiction than that is pointed oat in your report. 

The adverse presumption arising from the absence of record evidence 
of the alleged disability is no stronger in this case than it is in thou- 
sands of others which have been allowed upon parole testimony, and, 
admitting all that is said in your report about adverse presumptions, 
how could the existence of piles in the service be shown by more *' clear 
and positive testimony" than that heretofore cited f 

One other ground of rejection is suggested, viz., that the claimant's 
disease is more likely to have resulted from his habits than from his mili- 
tary service. It is alleged tliat he has been a bad man. As a soldier 
he was often drunk and disorderly, a frequent inmate of the guardhouse, 
not unacquainted with the ^^ ball and chain," nor a stranger to the 
method of discipline known as ^^ bucking and gagging." Boon after his 
discharge he killed a man who was attempting to arrest him, and was 
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sent to the penitentiary for life. He remained there until about 1880 
when he obtained a pardon. 

That is not an enviable record. But, under the law, a man's moral 
cliaracter does not affect his status as an applicant for pension. As was 
recently said in the case of Daniel B. Kaufman : 

The pension system is not one of privileges, nor of rewards, nor of honors, nor of morals. 
It » purely and exclusively a system of governmental gratuity, of aid, of care for the 
physically disabled whose wounds or injuries or diseases have been incurred in and by 
reason of the service. 

The moral turpitude of the claimant, except as it detracts from his 
ci'edibility as a witness in his own behalf or as it occupies a causal rela- 
tion to his disability, is not an element to be considered in the deter- 
mination of his right to a pension. Is he disabled by reason of disease 
or injury contracted in the service and in the line of duty f The answer 
to that question is the criterion of his pensionable status under the law. 

The evidence that he had piles in the service seems to be conclusive. 
There is a legal presumption that he was free from disease when he 
enlisted, which is strengthened by the evidence obtained by special ex- 
amination ; and the continuance of the disease and its present existence 
are shown by competent and satisfactory evidence. There is no dispute 
as to that. 

That the disease had its origin "in the line of duty ^ is, of course, not 
susceptible of direct and positive proof. It is a well-established rule, 
however, that in cases where a disability is alleged to be due to a disease 
reasonably chargeable to the service, origin in line of duty shall be ^ve- 
snme^y provided there is no evidence adverse to such origin and the 
existence of tlie disease is satisfactorily shown in the service. 

It can not be said that there is, in this case, any evidence that the 
disability for which pension is claime<l was not contracted in the line of 
duty. To assume that claimant's intemperate habits, or that the punish- 
ments inflicted upon him for infractions of military discipline caused the 
disease, is to assume what there is not an iota of evidence to support. 
If the probabilities be fairly weighed, I think it will be atlmitted that 
the rough riding and other incidents of his duty as a soldier are more 
likely to have produced his trouble than the other possible causes sug- 
gested. This being so it is a reasonable inference to presume in favor 
of line of duty. 

For the reasons above stated I am of the opinion that the action com- 
]>lained of in this case was error. It is, therefore, overniled, and j'ou 
are requested to issue a certificate allowing pension at such rate as the 
degree of claimant's disability may justify. 



2o0 DECISIONS KELAT1N<I TO PENSIONS. 

DEPENDKNT FATHEK'S CLAIM. 

Geobge Bobbob. 

If deoeamd §oldier left a mother dependent upon him at the date of his death, the &thet 
can have no legal right to pension during her lifetime. In case of her death, or of 
non-dependence on her part, the father succeeds to the right to file claim for pensioo, 
and, if allowed, pension must commence from the date of his application. His daim 
is separate and independent from that of the mother. 

AsnUtant Secretary Buesey to the Commisnaner of PensuMM^ Nov. J20y 1889, 

Herewith are returned the papers which accompanied your report of 
May 25, 1880, in the case of George Borror, on appeal from the adverse 
action of your Bureau on bis claim for dependent i>ension as the father 
of Joseph M. Borror, late of Company A, Eighth West Virginia Volun- 
teers, Certiticate No. 243,494. 

Joseph M. Borror, son of appellant, died February 15, 1863, while in 
the military service. The mother of soldier filed an application, Jane 
30, 1880, claiming dependence, but died October 16, 1883, before her 
claim was adjudicated. Apx)el]ant then filed an application June 2, 1886. 
as dependent father. The claim was allowed, and the pension was made 
to commence June 2, 1886, the date of filing his appliciition. 

On the same day the father's claim was allowed, the mother's claim 
was rejected on the ground that '^claimant hiis died, and no one has 
appeared to claim under provisions of section 4718, E. S." 

On appeal it is contended that the father^s pension should have com- 
menced June 30, 1880, the date of filing the mother's claim, that he was 
next in succession under the law, and merely completed a claim for 
dependent pension that was already on file in the name of the party first 
entitled. 

Section 4707, B. 8., providing pension for dependent relatives, estah 
lishes the following order of precedence : First, the mother j secondly, 
the father; thirdly, orphan brothers and sisters under sixteen years of 
age. Observing this line of precedence, it naturally follows that, if the 
deceased soldier left a mother dependent upon him for support at the 
date of his death, the father could have no legal right to pension during 
her lifetime. But, in case of her death, or if non-dependence on her 
part is shown, then the father succeeds to the right to file his claim for 
pension ; and, like all dependent claims, if the application was filed sub- 
soquent to June 30, 1880, under the provision of the act of March 3, 
1879, the father's pension, if allowed, must commence from the date of 
filing his application. His claim, then, becomes a separate and inde- 
pendent one, contingent alone upon the fact that the mother has no valid 
right to pension, and it must be prosecuted in his own name, in accord- 
ance with the provisions of law, regardless of the date at which the 
mother's claim wa« filed, or of her rights in that regard. 
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For the foregoing reiksoiis it is believed that the action of your Bureau 
in fixing the commencement of pension at the date of filing the claim- 
ant's application was in accordance with law, and it is, therefore, ap- 
proved. 



INCREASE-ORIGrN OF DISABI1.1TY. 

John Aileb. 

The baflls upon which a pensioner's original claim was adjudicate<l being accepted as cor- 
rect, and conceding that proof was furnished showing service origin of the disability 
for which pensioned, it is held that the alleged increase of disability proved to be due 
to the same cause is, likewise, pensionable. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Nov. 16y 1889, 

The papers which accompanied your supplemental report of July 29, 
1889, upon the appeal of John Ailer (Certificate No. 413,408) from the 
rejection of his claim for increase, are herewith returned. 

The appellant in this case was enrolled August 24, 1864, and was 
mastered out September 25, 1865. He filed an application for invalid 
X>eusion July 3, 1885, alleging disease of right leg, originating in the 
service. His claim was admitted November 13, 1888, for the disability 
alleged, at the rate of $8 per month from the date of filing his applica- 
tiou. 

On December 14, 1888, the pensioner filed an application for increase, 
alleging increase of his disability — that he was in bed a great portion of 
the time and almost helpless. 

The claim for increase was rejected March 26, 1889, on the ground 
that he was then properly rated. 

The case was before the Department on appeal from the rejection, 
July 23, 1889, when, upon an examination of the evidence, it was found 
that both legs were alike involved, with a large number of indolent 
ulcers on each leg, and that the pensioner was in nearly a helpless con- 
dition. It was held then by the Department — 

That it was a reasonable presumption that the same cause has produced the disability 
of the l^ leg, as that for which he was pensioned. If such is the case, or, if it be a result 
of the pensioned disability, it is but jus tthat it should be considered. It is suggested, 
therefore, that the case be referred to the Medical Referee for his opinion as to the medical 
question involved, and, if he finds that the disability found to exist in the ^ leg is a 
reauU of the disability for which pension is granted, or that they proceed from one and 
the same cause, there should tlien be a reissue of his certificate to cover the entire disability. 

In yonr supplemental report of Jnly 29, 1889, is quoted the opinion 
of the Medical Beferee as follows : 

From a medical standpoint, it can not be accepted that the disease of U/t leg is the result 
of disease o( right leg. It may, however, be reasonably admitted that the same condition 
of system which induced the one may have and probably did csiv\«ftXVv^ cAX\^x» "«« =^ "^^ 
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Yoar sappleinental report continues: 

The inference is warranted from the facto and oonditionB shown in the case, taken in 
connection with the foregoing opinion of the Medical Referee^ that the condition of the 
system of the applicant was the primary eaum of disease of right 1^ which inddentally 
arose in, and was incited by, his military service and, therefore, admitted as a penaiooable 
cause. * * * The presumption of fact, therefore, obtains that the disease of l^ le^ 
now under consideration, which arose in 1876, was a result of the condition of system 
anterior to the service, or is not primarily shown to be attributed to his military service, 
having an origin in 1876. It is, therefore, non-pensionable. 

The Medical Referee says ^4t may be reasonably admitted that the 
same condition of system which induced the one may have, and probably 
did^ cause the otber.^ This appears to be a reasonable and consistent 
conclusion, and, in this view, it is difficult to reconcOe the conclusions 
of your supplemental report, viz: ^Hbat the disease of left leg was a 
result of condition of system anterior to the service, having its origin in 
1876, and is, therefore, non-pensionable.'' 

It is shown that the disease of right leg, for which i>ension was granted, 
first appeared tliirteen months after enlistment. A more rational con- 
clusion, and one more consistent with the legal presumption of prior 
soundness, would be that that ^^ condition of the s.vstem," which was 
recognized as the primary cause of disease of right leg, did originate 
after his enlistment; and doubtless that fact was recognized when 
the pension was originally granted. Such being the case, there appears 
no good reason why the disease of left leg, produced by the same pri- 
mary catisey should not also be pensionable, although it was not fully de- 
veloped until after his discharge. This conclusion is more consistent 
with the whole history of the case, and also with the relation of cause 
and effect, than with the presumption that the disease of the left leg 
was due to a cause existing some time |>rior to the service, but was not 
made manifest until years after his discharge, and with which his service 
had nothing to do. 

It is in evidence that the disease of left leg first appeared in 1869, or 
in 1870; its appearance was very much the same as that of the right leg 
at its inception, and it progressed from year to year in the same manner, 
until, upon medical examination, in 188G, there was no perceptible differ- 
ence in the degree of disability', and they were rated alike. 

Dr. Barber testifies that he was called upon early in the spring of 
1809 to treat the claimant profession<nlly, and found him suffering with 
an ill-conditioned ulcer, evidently of long standing, involving the whole 
of the right leg, from the knee to the foot. The leg was very much 
swollen and the ulcer deep and indolent and the discharge profuse, with 
a generally broken down physical condition. His treatment continued 
<it frequent intervals through the year 1869, the ulcers began to heal, 
and his general health improved until the fall of 1869 and early part of 
1870, when they again broke out more aggravated than ever, the left leg, 
also, being involved in like manner. His treatment continued through 
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each year at intervals of a mouth or two to the present time, and, since 
his first treatment in 1869, the claimant has not been able to i)ei'form 
manual labor over onethinl — perhaps not over one-fourtli — of his time. 
Dr. Barber further states that claimant is a man of excellent moral char- 
acter and of temperate habits, and that his disease has not been aggra- 
vated either by eating or by drinking. 

Other witnesses corroborate the statement of Dr. Barber as to the 
condition of the left leg in 1870, and later on — all tending to show that 
it was afi'ected in the same manner and was recognized as having the 
same disease. 

The board of examining surgeons at Point Pleasant, W. Va., Febru- 
ary 17, 1886, found both legs diseased from knee to instep. The same 
board, January 23, 1889, found — 

Both legs from knee to instep smartly swollen, doughy to feel ; skin g\&zy and disqua- 
mating, with numberleffs cicatrices in size from a quarter to an inch broad by one to five 
inches long, firmly adhering to tibia and fibula ; red and angry looking and very sensitive 
to touch, the result evidently of former indolent ulcers. 

Rate disease of right leg, j^f. Rate disease of left leg, ^j. 

Dr. W. S. Hoy, late secretary of the board of examiniug surgeons at 
Point Pleasant, W. Va., under date of May 16, 1887, in a communication 
to the then Commissioner of Pensions, says : 

Our board examined John Ailer on February 17, 1886. I have treated claimant since 
that time continuously, and, am frank to say, he has been and is now in a most deplorable 
condition, not able to do any kind of manual labor — very poor, feeble, old, yet worthy old 
man. Both legs from knees to tip of toes fearfully swollen. * * * Associated with 
this he has numbers of indolent ulcers aU aver each leg^ some discharging very offensive 
matter. I trust the Department will act promptly in the case thus preventing a worthy 
soldier becoming a town charge. * * * If 1 did not know the true worthiness of claim- 
ant, I should not ask this promptness of action. 



It is very evident from a carefnl and considerate review of the medical 
and lay testimony presented, that all the witnesses regardeil claimant's 
disability of both legs as a result of the same disease. It is not re- 
markable, then, that this illiterate claimant, when applying for an 
iiicrease of pension, makes no specific mention of the disability of left 
leg, but that omission slionld not militate against his claim for increase. 
Whether the disability of the left leg is the resnlt of the disability for 
which he is already pensioned or not, there can be but one rational con- 
clusion : it is but one disease, first appearing in the right leg, followed 
by the same effect in the left, and both emanating from the same cause. 
And now, accepting as corre<;t the basis on which the pensioner's orig- 
inal claim was adjndicated by your Bureau, and conceding, therefore, 
that proof was fui nished showing origin in the S(Tvice of the disability 
for which he is pensioned, it follows that the alleged increase of disa* 
bility, proved to be due to the same cause, \s,\\kekV\^fe^\>«w^\wial^c\^* ^^^^ 
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evidence appears in these papers tending to establish the existence of tlie 
pensioner's disability prior to his enlistment The Department, guided 
by the action of your Bureau on the original claim, waives now all iu* 
quirj on that point and concedes the service origin of the pensioDer's 
disability. The original claim for pension and the present claim for 
increase, being inseparable, are, therefore, deemed in the consideration 
of this appeal equally meritorious for pensionable purposes. 

For the foregoing reasons it is respectfully directed that there Ih', a 
reissue of the certificate including disease of left leg, and that the claim 
for increase of pension be allowed, giving a rating commensurate with 
the degree of disability as shown to exist by the board of examining 
surgeons January 23, 1889, pending the claim for increase. 



WIDOWS CI^AIM-^KCTION 1705, R. 8. 

(Jhanna Route (colored). 

In pursuance of section 4705, K. 8., the benefits of the penbion system are extended to the 
widows and children of '^ colored and Indian soldiers and sailors^" and, ther^j, in 
the absence of statutory provisions in the pn>8laver7 States giving authority to mar- 
riages between slaves, the Government determined, for pensionable purposes, to rec- 
ogniase the widows of colored soldiers as holding a pensionable sfatus wherever, 
without other evidence of marriage, it appeared that the alleged widow had been joined 
to the deceased soldier by some ceremony deemed by them obligatory, or had habit- 
ually recognized each other as man and wife, were so recognized by their neighbors, 
and had lived together as such up to the date of enlistment, or to date when sach 
soldier died in service, or to date of death after discharge. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Nov. 25, 1889, 

Herewith are returned tbe papers accompanying your report of May 
28, 1889, in the case of Gbauua Eoute, widow of Hiram Route (colored), 
late of Company E., Twenty-ninth United Stiites Colored Troops, on 
appeal from the action of your Bureau rejecting her claim for widow's 
pension. 

The records of the War Department show that the soldier, on accoimt 
of whose death this claim is made, was enrolled at Alton, III., Febru- 
ary 17, 1864, and was killed in action before Petersburg, Va., July 30, 
1804. 

The claimant filed her original application for pension December 22, 
1886, which was rejected March 12, 1889, on the ground that — 

Claimant is not the lawful widow of said soldier, it appearing that he was an unmar- 
ried man. These facts are supported by a special examination and by a copy of evidence 
from honorable Second Auditor, which was presented at trial of claimant for being a fraud. 
It is believed a further examination is now warranted. 

From the action of your Bureau the claimant now appeals, contend- 
wg in n sworn statement that iu 1S51> bet TavAsx^t, Qc^ot^^Maaaey^ a son 
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of Mrs. Massey, who owned Hiram Boute (colored), brought Hiram aud 
lier together and said : 

Hiram, would you not rather have Channa for a wife than to be single and run around ? 
Hiram Route then said, yes ; that he would have me for his wife. He then asked me if I 
would like Hiram for a husband, and I said, yes. Mr. Maasey then said we were man and 
wife. We lived together until he enlisted in the Army and became a soldier and I had 
three children by him ; une died at birth, one died when about seventeen years of age, 
&ocl one is still alive. 

Claimant further alleges that she applied to the Second Auditor of 
the U. S. Treasury for her husband's bounty ; that it was theu discov- 
ered that the bounty had been paid to relativeH of the soldier who de- 
iioanced her as a " fraud," whereupon she was arrested and tried in the 
U. S. court and was honorably acquitted, "the jury taking but twelve 
minutes to decide the matter.'' 

The following is a copy of the Second Auditor's iudorsements, show- 
ing the disposition of soldier's back pay and bounty ; also a copy of 
statement of U. S. district attorney giving an abstract of the testimony 
^idduced in the trial of the claimant before the U. S. court at Saint 
Louis, Mo., in December, 1887 : 

Tb£A)juby Department, 

Second Auditor's Office, 

WaahingUmy D. C, June ^, 1888, 

Respectfully returned to the honorable Commissioner of Pensions. 

In the case of Hiram D, Boute, late corporal, Company E, Twenty-ninth U. 8. Colored 
Troops, arrears of pay to include July 30, 18ti4, and $300 bounty, joint resolution January 
13, 1864, were allowed to Lucy Boute, as mother of the soldier, by Treasury Certificate No. 
276,318 and No. 386,562, November 17, 1866, and January 30, 1868, respectively. 

The claimant, Lucy Boute, states in application executed August 30, 1864, that she is 
the mother of soldier who died unmarried, leaving no father and without children. 

Mary J. McDonald and Qaira Perkins identify the claimant from an acquaintance of 
twenty years, and swear that they were also acquainted with her son, Hiram D, Boute, 
the soldier, who died unmarried, leaving no father and without children. 

The claimant, in application executed November 29, 1865, states that she is the mother 
of soldier who died, leaving neither widow, child, nor father. 

Mary Jones and Carrie Massey identify the claimant, swear to acquaintance of fifteen 
years, and fully corroborate her statements. 

The claimant, in declaration executed September 28, 1868, reiterates her former state- 
ments and is identified, and her statements corroborated by Mary Jones and Carrie Masaey. 

Channa Boute executed an application December 10, 1886, in which she states that she 
is the widow of soldier who died, leaving, besides herself as his widow, two children, one 
of whom has since died. 

Henry Boark and Shadrach Briggs swear to an acquaintance of thirty years with claim- 
ant, and that she is the lawful widow of soldier by whom she had two children, Ellen and 
Charles, and that Charles is not now living. 

March 18, 1888, this office reported this claim for disallowance by Treasury Certificate 
No. 88,169, ''as claimant has been guilty of laches, not having filed her claim within a 
reasonable period." 

No action has yet been taken by the Second Comptroller on the recommendation C<^^ 
disallowance. 
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The records of this office show that Channa Route was arrested Noyember 12, 1887, 
on information filed before U. S. Commissioner Crawford, under section 5438, R. S^ gare 
bond for her appearance before tlie U. S. court, was indicted November 17, 1887, was tried 
on said indictment, and acquitted December 20, 1887. 

An abstract of the evidence adduced upon said trial is on file in this case, a copy of 
which will be furnished, if desired, upon request being made for the same. 

Wm. a. Day, 

Avdiior. 

ABSTRACT OF EVIDENCE ON TRIAL. 

Treasury Defartmeht, 

Sboond Auditor's OmcE, 
Washington, D. C, OdUiber IS, 1888, 
Respectfully returned to the honorable Commissioner of Pensions. 
In the case of Hiram Route, late corporal, Company E, Twenty-ninth U. 8. Colored 
Troops, inclosed please find a copy of the report of the U. 6. district attorney which con- 
tains a synopsis of the evidence adduced on the trial. 

Wm. a. Day, 

AwdUoF, 

DiOTRicT Attorney op the United States 

For the Eastern District of Mibboubi, 

Custom-House, Third Floor, 

Saint Louis, Mo^ January 10, 1888. 
Second Auditor, 

Treasury Department, WashinyUm, D. C: 

Sir: In answer to your letter of the 28th ultimo (marked J. H. P., 02), in reference to 
one Channa Route, who claims to be the widow of Hiram D. Route, Company I, Twentj- 
ninth U. S. Colored Troops, I herewith return the papers heretofore reoeiTed from your 
office and submit the following report: This case was received August 8, 1887, and info^ 
mat ion filed before U. S. Commissioner Crawford October 8, 1887, against Channa Roots, 
under bcction 5438, R. S. The accused was arrested November 12, 1887 ; gave bond in the 
8um of 1^2,000 for her appearance at the November term of the U. S. district court 

Novembt^r 19, 1887, indictments were returned against Channa Route, alias Chanej 
Massey, alias Chancy Kithite, Samuel Jenkins, Isham B. Sexton, Henry Roark, and Shad- 
rach Briggs, under section 5438, R. S. Pleas of not guilty were entered by the defendants 
as follows: Channa Route, alias, &c., November 22, 1887 ; Samuel Jenkins, November 22, 
1887 ; Isham B. Sexton, December 15, 1887 ; Henry Roark and Shadrach Briggs, Deoein- 
ber 12, 1887. On December 19, 1887, the trial of Channa Route was begun and terminatsd 
on the following day in a verdict of not yuilty. By leave of court a nolle proa, waa there- 
upon entered in the other cases. The evidence given at the trial established not s 
marriage between Channa Route and Hiram Route, but doubt upon the question of her 
knowledge of the fact that she is not entitled to the bounty. I do not think there wasanj 
evidence to show any fraudulent intent on her part, but neither do I think that asisTS 
marriage under section 4705, R. S., was proven, the proof only tending to show that it is 
probable the deceased and claimant at one time adulterously cohabited, but the evidence 
points strongly to the belief that deceased abandoned claimant a year before his enliat- 
raent. The following is a synopsis of the testimony : 

Lucinda Massey (daughter of Lucy Route, and half-sister of Hiram D. Route, older 
than Hiram) : Have known Channa Route for many years ; knew her before the war. 
She and Hiram were never married nor were they ever spoken of as husband and wife. 
Channa Route is named Channa Kithite or Chaney Massey. She has several children, one 
born after the birth of the child named Charles. I do uot know who the father of her 
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children is. One of them is nearly white and Hiram and she were both very black. 
P^ever heard Hiram speak of them as his children. 

Carrie Massey (daughter of Lucinda Massey) : I knew Hiram Route ; he was my uncle. 
E know Channa Kithite. She and Hiram were never married and never lived together 
tMS husband and wife. She has several children besides those she claimed were by him. 
One born since his death. Some of her children are nearly white. 

Mary Jones : Know Channa Route ; knew Hiram Route. Worked with him. Hiram 
and Channa lived a mile apart. Hiram was near twenty years old when he went into the 
Army. We went away from Berger Bottom together. Went to Alton together. Knew 
liim all his life. He went away to the war ; he told me he was going to marry a girl that 
lived near us in Alton when he came home. Never heard him speak of Channa as his 
iprife nor refer to her children as his children. She and Hiram were both black. One of 
lier children is nearly white. 

Sarah Taylor : Know Channa Route and Hiram Route. They were not married. If 
ihey had been I would have known it. None of the people ever said or thought they 
were married. 

Jane Griswell : Know Channa Route since before the war. Knew Hiram Route since 
he was a month old. They were not married. Hiram never married. 

Clara Perkins : Knew Hiram Route in Upper Alton. Never heard him speak of his 
wife. Heard him say he was going to marry a girl living in Alton. 

For the defendant. 

Mrs. Bierbaum, widow of George Massey, who was the owner of Channa Route : Had 
owned her about two years before Hiram came to see her. There was no marriage cere- 
mony performed. He came and went as he had time. He daimed her as hU wife and the 
daimed him a» her husband. 1 saw they were taken up together. I heard her claim him 
as her husband. I never heard him claim her as his wife. He left in the fall of 1862; 
he was about twenty-two years old then. I live at Washington, Mo. I have been married 
the second time about nine years. (This witness has almost lost her memory). 

Judge Springate : Used to live in Berger Bottom adjoining George Massey's. Knew 
Channa and Hiram. Have seen Hiram at Channa's. Heard their marrte^ tpoken of ai 
thai time. Have heard of Channa having children by Hiram. Knew Hiram in fall of 
1855. I don't know the name of any one that said they were married. I saw him thee 
every day. I canH say I ever heard him speak of his wife. 

Julius Nordman : In 1855 I lived in Berger with Judge Bei^er. I knew Channa and 
Hiram. I lived with Hiram's owner, Mrs. Massey. I supposed Hiram and Channa were 
married. He would go there every night in the week. He never said that she was his 
wife. They had one child. I was told they had three children. I never heard anybody 
say they were married, nor that they were husband and wife. I believe I heard Hiram 
Mty she was his wife. I worked on the farm in 1856. 

Channa Route : I belonged to George Massey. Charlotte Massey's farm was half a mile 
away from his. I knew Hiram Route and had three children by him. My master said 
when he bought me that he had bought me as a wife for Hiram Itoute — for him to have me 
and keep from running across the river. We lived together. Hiram came to visit me dur- 
ing the war and gave me $10. He said he would give me more, but he had to take his 
mother away on the boat. I had one child by Isaac Massey. Her name is Clara. Isaac 
did not live with me as my husband. Before Hiram came to visit me he wrote me a letter 
but I did not keep it. Did not have anything from him after he left for Virginia. Did 
not hear that he was killed till Hy. Roark came home. Year before last he told me he 
thought if anybody had any right to the bounty it was I. 

Respectfully, Thomas P. Bashaer, 

23044— VOL. 3 17 
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Treasury Department, 

SsooND Auditor's Office, 

October 11, 1888. 
I hereby certify that the foregoiiif; is a correct copy of the original on file in thu office. 

Wm. a. Day, 

AvdUcr. 

Evidence for claimant, 

Emily 0. Bierbaum. swears in affidavit filed April 7, 1888, that her 
age is sixty-three years ; is the widow of George Massey who died in 
1858 or 1859; was well acqaainted with the soldier from childhood and 
with the claimant from 1855. Affiant's husband owned claimant as a 
slave, and alter his death claimant lived with her until 1863. Soldier 
was owned by Charlotte Massey who owned adjoining farms. SoWkr 
and claimant were known as man and wifej lived and cohabited together 
as such until he joined the Army in 1863; had three children during 
that period, namely, Charles, Ellen, and one unknown. Ellen is yet 
living. 

Mrs. James Arrott, in affidavit filed same as above, swears that her 
age is sixty-three years; knew soldier since he was fourteen years old; 
don't know date of marriage of soldier and claimant, but knew them as 
man and wife some time before soldier enlisted. Some time in 1863, the 
claimant came to affiant's house as a servant; shortly afterwards the 
soldier, dressed in a soldier's uniform, came to her hoase on furlough 
to visit his wife and two children^ Charles and Ellen, who were also stay- 
ing with her. Soldier staid at the house one night and next morning 
rejoined his regiment. Claimant lived with affiant two years, and she 
was strictly honest and trustworthy. 

Julius Nordman, in affidavit filed at Bame time as abovC; swears that 
his age is forty years; knew the soldier from 1856 to 1863 when he en- 
listed. Knew soldier and claimant as husband and wife and were so known 
in the neighborhood. Soldier told affiant he had children with the claim- 
ant, named Charlie, Ellen, and another, name not learned. Soldier and 
claimant then resided on adjoining farms. 

W. P. Springate, in affidavit filed same time as above, swears : Knew 
soldier and claimant since 1862. They were then known as husband and 
wifCj and lived together and cohabited as such until he entered the Army in 
1863. 

Shadrach Briggs and Henry Eoark, in joint affidavit filed same time 
as above, testify to continaed widowhood of claimant since the soldier^i 
death, 

John T. Massey, in an affidavit filed December 11, 1888, swears that 
his age is sixty-one years. He became acquainted with the soldier before 
the war ; soldier was a slave of affiant's mother. The claimant was a 
slave of George Massey, affiant's brother, and they lived on acyoining 
farms. Soldier and claimant cohabited together j and' had children together^ 
and were considered in the community as man and mfe,^ tM wme as slaves 
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were in those days. They lived together as snch until soldier enlisted. 
Soldier had no other woman that he gave sach attention to. Affiant 
knows the above facts because he looked after his mother's affairs. 

Eliza Dyson, in an affidavit filed April 17, 1889, swears that she has 
known claimant eight years, and was introduced to her by Mrs. Lucinda 
Massey, a sister of the soldier. Mrs. Massey stated in this introduction 
"this is my sister-in-law; she was the wife of my brother Hiram who 
died in the war. Mrs. Massey often si>oke of, claimant afterwards as 
her sister-in-law uutU claimant applied for pension ; then Mrs. Massey 
wanted the i)ension herself and denied that claimant was her sister- 
in-law." 

Lissie Gamthers, in affidavit filed at same time, swears to the same 
statement as above. 



The following ex parte testimony was taken by special examiner Gal- 
braith on the day that claimant was acquitted before the U. S. court,, 
all the witnesses being colored : 

Carrie Massey swears that she is a daughter of Lucinda Massey ; was 
born in 1852, and knew the soldier up to the date of his death. Soldier 
and claimant were never married, were never si>oken of as man and wife. 
Soldier was not married at the time he enlisted. Never J^eard claimant's 
children si>oken of as the children of soldier. Don't remember that 
soldier ever visited claimant. 

William E. Taylor (lawful age), swears : Knew soldier and claimant 
prior to the war. Affiant worked for Springate in a woodyard. Sol- 
dier also worked in a woodyard 200 or 300 yards away. Affiant and 
soldier went to Illinois together. Soldier was single then. Both lived 
with Dr. Hull for a year before soldier enlisted. Never heard him say he 
was married. Was visiting a girl named Eliza Jacobs, at Eocky Fork, 
HI., when he enlisted, and said he would marry her when he came back. 
Never knew him to claim any wife in Missouri or Illinois. 

Clara Perkins swears that she knew the soldier in Alton, 111., before 
he enlisted. He was there courting a young woman named Eliza Jacobs. 
Never heard that soldier was married. Never knew the claimant. 

Missouri F. Slotter swears : Knew soldier and claimant in Missouri 
in 1863. Never heard of soldier being married. Never heard that claim- 
ant's children were the soldier's. Heard Lucy Boute (soldier's mother) 
once say that claimant had lived with her son Isaac. 

Lucinda Massey swears that her age is fifty -eight years. Soldier was 
her youngest brother. Affiant was a slave of Charlotte Massey with 
the soldier. Lived together until soldier went to Alton and enlisted. 
Soldier was never married to the claimant. Affiant never heard George 
Massey say that he let soldier and claimant marry. 

Claimant had three children, Charlie, Sam, and Ella. Never heard 
i^laimaut caU^ by any name but Mswsey, ^w^x HeaxA^JeL^ ^^^saassSi'^ 
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cbildren belonged to soldier t Never heard claimant say she was the 
widow of the soldier. Soldier came to Alton first; then he went back 
to Missouri and got af9ant and her mother and brought them to Alton 
in a skiff. 

OPINION. 

This appeal raises the question — the only issue in the case—as to 
whether or not tbe claimant was the lawful wife of the deceased soldier 
and is entitled, therefore, to pension as his widow. 

The claimant and the soldier having been slaves prior to and at the 
date of the latter's enlistment in the military service, the merits of the 
widow's claim for pension must be adjudicated in pursuance of section 
4706, R. 8., which provides as follows : 

The widow of colored and Indian soldiers and sailors who have died or shall bereaAer 
die hy reason of wounds or injuries received or casualty received, or disease contracted ia 
the military or naval service of the United States and in line of duty, shall be entitled to 
receive the pension provided by law, without other evidence of marriage tban satisfactory 
proof that the parties were joined in marriage by Mme ceremony deemed by then Migaloryf 
or habitually recognized each other as man and wife, and were so recognized by their neigh- 
bors, and lived together as such up to the date of enlistment, when such soldier or sailor 
died in the service, or, if otherwise, to date of death ; and the children bom of any mar- 
riage so proved shall be deemed and held to be lawful children of such soldier or sailor, 
but this section shall not be applicable to any claims on account of persons who enlist after 
the third day of March, one thousand eight hundred and seventy-three. 

The foregoing section was enacted by Congress with a special view 
to the conditions that were incidental to the system of slavery that 
existed prior to the late war for the Union. Its object was at once benef- 
icent and patriotic. It was designed to give legal protection and public 
sanctity to the relationship of husband and wife contracted under cir- 
cumstances that were abnormal in themselves and peculiar to an insti- 
tution that was both local and ephemeral. In other words, this section 
was enacted to confer solemnity upon the informal marriages of men 
and women who were slaves^ legalizing and thereby elevating that rela- 
tionship between such persons, and extending the beneficence of the 
pension system to the widows and children of " colored and Indian sol- 
diers and sailors.'' In the absence of statutory provisions in the pro- 
slavery States giving authority to marriages between slaves, the Grov- 
ernment determined for pensionable purposes to recognize the widows 
of colored soldiers as holding a pensionable status wherever, " with- 
out other evidence of marriage," it appeared that the alleged widow had 
been joined to the deceased soldier by " some ceremony deemed by them 
obligatory,^ or had " habitually recognized each other as man and wife," 
were so *^ recognized by their neighbors, and had lived together as such 
up to the date of enlistment," or to date of such soldier's death in service, 
or to date of death after discharge. Tested by these requirements, the 
claim upon which this appeal is based possesses every requisite ingred- 
ient. This fact has been emphasized in a peculiar way. \t appears fviaa 
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the accompanying pai)er8 that when the claimant first filed her claim for 
widow's pension, and also for payment to herself of the unpaid bounty 
to which her husband, the late soldier, was entitled, the fact was dis- 
covered that, in pursuance of the action of the Second Auditor of the 
Treasury, the bounty hnd been paid to certain of the soldier's relatives 
who, in view of the widow's claim, denounced her as "a fraud," and were 
instrumental in having her indicted and tried before the U. S. court for 
the eastern district of Missouri. A summary of the proceedings inci« 
dental to the trial, as the same appears in the accomi)anying papers, 
shows that the claimant was honorably acquitted of every charge that 
had been made in the indictment, ^' the jury taking but twelve minutes 
to decide the matter." Inasmuch as the claimant in this appeal was 
indicted and tried for the purpose of establishing her fraudulent char- 
acter as the alleged " widow " of the late soldier, it is reasonable to in 
fer that all the evidence that could be obtained on that point was 
adduced by the parties in interest, and, therefore, the verdict of the 
jury must be accepted as not only a vindication of the claimant but an 
indirect affirmation of the lawfulness of her title as the alleged widow 
of Hiram lioute. 



The testimony in the accompanying papers tending to show that the 
relation of husband and wife was never authorized by marriage and did 
not exist between soldier and claimant, is derived from a number of col- 
ored witnesses whose verbal statements are mainly negative in character, 
ba^ed upon memory and lacking the element of proof. They testify 
chiefly to what they did not know and what they never heard. 'Their 
testimony is obviously directed to the fact that the late soldier and the 
claimant were never married in conformity with either a public or a formal 
ceremonyj a fact which claimant herself admits, but which does not im- 
pair her claim of marriage by " some ceremony deemed by them (the sol- 
dier and the claimant) obligatory," and by reason of which they "habit- 
ually recognized each other as man and wife." In conflict with the 
negative testimony of witnesses against claimant, the evidence of the 
more intelligent and more reliable witnesses who, as white citizens of 
the neighborhood, had peculiar advantages for ascertaining these facts, 
is produced ; and this evidence is fortified and verified by the verdict of 
the jury in the aforesaid trial. The evidence of these witnesses is direct, 
positive, and circumstantial, being based upon personal knowledge of 
the facts. For instance : 

Mrs. Emily C. Bierbaum, whose husband was the owner of claimant 
as a slave, states that the " soldier and claimant were Arnotrn as man and 
wife, lived and cohabited together as such, until he (soldier) joined the 
Army in 1863." 

Mrs. James Arrott swears that she "knew them (soldier and claimatSLt\ 
as man and wife Bome time before soldier euWsteA.^ \3Kkfc ^^vccka*\5X»\i^«^'^ 
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employ e<l in affiant^s house "as a servant ;'' and she adds that "shortly 
afterwards the soldier, dressed in a soldier's uniform, came to her house 
on furlongh to visit his wife and two childrenJ^ 

Julius Nordman, who was acquainted with the soldier from 1856 to 
1803, testifies that he ^^knew soldier and claimant as husband and wife," 
and they were " so knovm in the neighborhood.^ 

Judge W. P. Springate swears that he " knew soldier and claimant 
since 1802. They were then ktunon as hushand and wife, and lived to- 
gether and cohabited as such, until he (soldier) entered the Army in 

isoa.'^ 

Mr. John T. Massey filed an affidavit December 11, 1888, which is of 
special value to this claim. He swears that he " became acquainted with 
the soldier before the war; soldier was a slave of affiaut's mother. The 
claimant was a slave of George Massey, affiant's brother, and they lived 
on adjoining farms. Soldier and claimant cohabited together and had 
children together, and were considered in the community a>s man and wife^ 
the same as slaves were in those days. They lived together as sach 
until soldier enlisted.'' 

The foregoing testimony is evidently trustworthy, derived as it is firom 
reliable sources. It seems to establish every fact that enters, as a nec- 
essary ingredient, into the claim of a colored soldier's widow, as described 
in section 4705, B. S. It proves the existence of the relation of husband 
and wife between claimant and the late soldier prior to and at the date 
of the latter's enlistment, and shows that, after his enlistment, while on 
furlough, he visited claimant as his wife at the house of Mrs. James 
Arrott, where claimant was employed as a servant. It shows, further- 
more, that this relation of husband and wife between the two was " rec- 
ognized by their neighbors " to the date of the soldier's enlistment in the 
service. There is no evidence in these papers tending to show that 
claimant ever had any other husband than the soldier prior to and at the 
date of his enlistment; no evidence that the late soldier ever claimed 
or ever had any other wife than claimant; no evidence tending to show 
that claimant has ever remarried since the death of the soldier; and the 
alleged continual widowhood of claimant is accepted as a fact. 



From the foregoing testimony the following conclusions necessarily 
result : 

1. Claimant and the late soldier were joined in marriage by "some 
ceremony deemed by them obligatory," and "habitually recognized each 
other as man and wife." 

2. The relation of husband and wife existed between claimant and 
soldier, and was " so recognized by their neighbors," at the date of the 
soldier's enlistment. 

3. The claimant and soldier were husband and wife at the date of the 
soldier's death in the service, and cVaunaut, \i^V\\i^ \i^x<£t \^\s^^xYV5wiL^\a 
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now his lawtiil widow and entitled to widow's pension under section 
4705, R S. 

4. The disallowance by the Treasury, March 18, 1888, of the widow's 
claim for her late husband's bounty on the ground that ^^ claimant has 
been guilty of laches, not having filed her claim within a reasonable 
period," is a matter that lies within the jurisdiction of the Treasury 
Department solely, and with which, therefore, I decline to interfere. 

For the reasons thus set forth, I overrule the adverse action, and re- 
si)ectfully direct that the name of claimant be put on the pension roll 
in conformity with the law and with the established regulations of your 
Bureau. 



MOTHER^S PENSION— RESTORATION. 

Caroline Enappekbebger. 

(DtpcaiimimUd detigion of Fd>ruary 17^ 1888 [vol, 2^ P. JD., p. 66] reconaidertd and overruled.) 

1. The act of August 7, 1882, relating to forfeiture of widovfi pension, has no application 

to the case of a dependent mother. 
2« The departmental ruling in the case of Sarah E. West (vol. 3, P. D.)» decided July 6, 

1889, reaffirmed. The act of August 7, 1882, is not retroactive. 

Assistant Secretary Biissey to the Commissioner of Pensions, Nov, 27, 1889. 

I have carefully considered the accompanying motion^ filed Ai)ril 19, 
1889, requesting that the departmental decision of February 17, 1888 
(vol. 2, P. D., p. 56), affirming on appeal the action of your Bureau 
refusing to restore the name of Caroline Knappenberger, mother of 
Charles Kjiappeuberger, late private, Company N, Twenty-eighth Penn- 
sylvania Volunteers (Certificate No. 123,925) to the pension rolls, be 
reconsidered by this Department. 

The facts appearing from the record in the above-entitled case are as 
follows: 

The soldier died in the service, and in 1869 a pension was granted to 
the claimant as dependent mother, to date from the soldier's death. Her 
pension was stopped, and she was dropped from the rolls on August 14, 
1872, upon the ground that since the death of the soldier she had lived 
and cohabited as his wife with one Philip C. Dotter, by whom she had 
one child. 

In October, 1882, an application for restoration to the rolls was filed 
by her attorney in behalf of the claimant, accompanied by testimony 
to prove that the aforesaid action was not warranted by the facts in the 
case. After consideration of the additional evidence filed in support 
of said application, your Bareau adhered to said action and refused to 
restore the claimant to the rolls. 
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From said action an appeal was taken to the Department November 
11, 1887, and, February 17, 1888, the Department rendered a decision 
on said appeal affirming the foregoing adverse action upon the groond 
that the proof with regard to the relations sustained by the claimant to 
said Dotter rendered the presumption conclusive that at the date of her 
son's death she was living in ^< open and notorious adulterous cohabita- 
tion,'' and that such conduct on her part precluded the idea of dqfend- 
ence ui)on the soldier within the meaning of the law. 

A reconsideration of said decision is urged by this motion for the 
reasons, viz., that the Department erred in basing said decision upon 
the ground that the relation of claimant with her alleged paramour was 
one of <^ open and notorious adulterous cohabitation," thus applying to 
her case the act of August 7, 1882, which has no bearing upon the claim 
of a dependent mother for i)ension, and, further, that even if said act 
did apply to such a claim it has no retroactive effect, and could not be 
held to cause a forfeiture of the claimant's pension for acts or condact 
on her part occurring many years |>r{or to the date of its passage. 

The facts appearing in evidence in said claim, and concerning whidi 
there appears to be no controversy, are these: The soldier's father died 
in 1857, and shortly thereafter, about the year 1859, the claimant (his 
widow) was employed by one Dotter as a servant or housekeeper. She 
was residing with said Dotter in this capacity and supporting herself 
by her labor at the date of her son's enlistment and death. She con- 
tinued so to live with Dotter under the same circumstances and condi- 
tions until the year 1872. In 1860, prior to the soldier's enlistment^ she 
gave birth to an illegitimate child of which Dotter was the father. 
There was no other evidence of improper relations with Dotter than the 
foregoing, and the claimant has never remarried. 

It was held by said departmental decision that while the birth of said 
illegitimate child would not be sufficient of itself to Justify dropping 
her name from the rolls, yet it was sufficient to characterize her relations 
with Dotter as immoral, and to render her subsequent long-continned 
residence in his house, from 1860 to 1872, under the same conditions 
that had previously existed, ^< open and notorious adulterous cohabita- 
tion "; that such a condition of things, existing at the date of the sol- 
dier's death, precluded the idea of her dependence upon him within the 
meaning of the law, and defeated her title to pension. 



Were this a claim for restoration of pension to the widow of a soldier, 
and did the evidence show such an association existing as that between 
this claimant and Dotter, subsequent to the passage of the act of 
August 7, 1882, there could be no doubt that the conclusions reached 
in said decision would be perfectly just and proper, and the judgment 
of the Department affirming a refusal on the part of your Bureau to 
restore such widow to the pension rolls for said reason would be sound 



I 
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in law. The force of the arguments aud the correctness of the concla- 
sions in said decision may be conceded, but it is believed they have 
been applied in this instance to a case to which such reasoning has no 
application, and iti which such questions are wholly inunaterial. 

It is evident that said decision is based wholly upon the theory that 
the provisions of the act of August 7y 1882, may be applied to the case 
of a depeudent mother who is a pensioner. It can have no other founda- 
tion upon which to rest in this case, for the following reasons : 

The question of the dependence of the claimant upon her son at the 
date of his death, within the meaning of section 4707, B. S., was adju- 
dicated and determined in her favor upon the original grant of pension 
to her. It has never since been questioned. She was dropped from the 
rolls solely on account of her relations with Dotter. It is obvious from 
the admitted facts that her association with Dotter was not such as to 
constitute a remarriagej either under the laws of the State of their resi- 
dence or at common law. She is shown to have resided with Dotter in 
the nominal capacity of servant or housekeeper, and received a support 
and wages for her services. She was not recognized by Dotter as his 
wife, nor was she so regarded by others. But more than all this, her 
relations and residence with Dotter were not continuousj having ceased 
in 1872. This latter condition is absolutely necessary to constitute a 
marriage by cohabitation and recognition under any circumstances ; so 
that, even if the conduct of these parties to each other and to others 
had been such as to show an intention on their part to live together as 
man and wile, and thereby constitute a marriage at common law, their 
abandonment of each other iu 1872 is proof that they did not intend to 
consummate a marriage, and renders their past association vicious and 
immoral. AH these facts are admitted in said decision, nor is it con- 
tended therein that the claimant's association with Dotter constituted a 
remarriage, but that it was simply '^open and notorious adulterous 
cohabitation," and sufficient to deprive her of her pension as a depend- 
ent mother. 

The only warrant given by the pension laws for depriving any woman 
who is a pensioner of her pension for immoral conduct, such as the 
statute describes by the words ^'open and notorious adulterous cohabi- 
tation," is to be found iu the provision contained in the last clause of 
section 2 of the act of August 7, 1882, in the following terms: "And 
the open and notorious adulterous cohabitation of a widow who is a 
I>ensioner shall operate to terminate her pension from the commence- 
ment of such cohabitation." 

The preceding portion of said section and the first section of said act, 
as well as tlie language of section 4702, B. S., which it amends, show 
beyond question that the provision of the law already quoted was in- 
tended to refer to only the widoics of soldiers who were pensioTierSy and 
had no application to any other class of pensioners. Section 4702, B. 
S., which said act amends, makes provision fox \\i^^^\v^\Q'KvsL%^^'^^ 
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widows and iniaor children under sixteen years of age of soldiers, but 
lias no reference to any other persons. The act of August 7, 1882, le- 
enacts said section with certain amendments, one of which is the clause 
declaring that certain condnct on the part of a widow shall operate to 
terminate the pension which is therein provided for her. 

The only classes of persons for whose benefit Congress was legislating 
in said act are expressly stated to l>e the widows and minor children of 
soldiers. It would be considered a palpable absurdity for a dependent 
mother of a soldier to present a claim asserting title to pension under 
the provisions of said act simply for the reason that she happened also 
to be a widow. Is it not equally as absurd to attempt to apply to a 
dependent mother j who is a pensioner, the terms of sk forfeiture provided 
in said act for those only who are pensionable thereunder for no better 
reason t 

As a matter of fact the term widow is invariably used, wherever it 
occurs throughout the whole body of the pension laws and the legisla- 
tion of Congress pertaining to pensions, to designate only the widoics of 
soldiers and no other class of peqsioners. In no instance is a dependent 
mother of a soldier mentioned distinctively as a widow in any statute, 
act, or resolution of Congress relating to either her pension or to her 
pensionable status, but that term is applied exclusively to those entitled 
to pension as the widows of soldiers. 

It is too obvious for argument, therefore, that the clause of the act . 
of August 7, 1882, already quoted, has no application to the case of a 
dependent mother who is a pensioner. It could not be extended by im- 
plication or construction to apply to such a case without doing violence 
to every known principle of legal construction as well as to sound 
reason. As expressed by this Department in a recent decision constru- 
ing this identical clause of section 2 of the act of August 7, 1882: 

The law under which the claim is adjudicated is somewhat akin to a penal statute, and 
as such its terms must be literally enforced. The operation of penal laws can not be safelj 
enlarged by interpretation. New penalties can not be created by construction without 
endangering the whole system of statutory punishments. And, therefore, if provision be 
made for the forfeiture of a widow's pension the conditions of the forfeiture can not be 
applied to a class for which the law was not made, but must be restricted to those alone of 
whom its specific conditions may be truly affirmed. (See case of Sarah £., widow of Westlj 
West, vol. 3, P. D., decided July 6, 1889.) 

Since the provisions of law which prescribe under what conditions 
and limitations the mother of a soldier shall be entitled to pension con- 
tain no provision forfeiting such pension by reason of the ^- open and 
notorious adulterous cohabitation ^ of such mother pensioner, it follows 
that the aforesaid departmental decision in this case was reached by an 
erroneous and unwarrantable construction of the law. The reasons 
given therein afforded no valid ground, under the law, for refusing to 
restore this claimant to the rolls in the first instance nor for afiSrming 
such action by the Department. 
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Bat granting, for the sake of the argument, that said clanse of sec- 
tion 2 of tbe act of August 7, 1882, did apply to this case, and that the 
I>ension of a dependent mother was forfeitable thereunder by her " open 
and notorious adulterous cohabitation," still, said departmental decision 
would be clearly erroneous aud unsound on the second ground urged in 
this motion. It appears from the admitted facts in this case that all 
association of the claimant with said Dotter ceased in 1872, and that 
since said year she has led a virtuous and irreproachable life. 

It was held by the Department in the case of Sarah E., widow of 
Westly West, already cited, that the provisions of the act of August 
7, 1882, relating to adulterous cohabitation have no retroactive effect, 
and can not be held to operate to deprive a widow of her pension, */ the 
adulterous coluibitation had ceased before the passage of the act. The de- 
cision rendered by the Department in said case discusses the subject 
very fully, distinctly overrules the decisions and rulings holding an 
opposite view, and reaf&rms a former ruling of the Department as fully 
expressing its present views. 

The departmental decision in this claim is, therefore, in direct conflict 
with the present views of the Department, since it is admitted that the 
<^open and notorious adulterous cohabitation" of this claimant had 
ceased ten years before the passage of said act of August 7, 1882. 
Clearly, then, said decision should not stand, even if this were a case 
to which the provisions of said act could be applied. 

For the foregoing reasons the aforesaid departmental decision of Feb- 
ruary 17, 1888, is overruled. The action of your Bureau refusing to 
restore the claimant to the pension rolls is reversed, and you are hereby 
directed to restore claimant's name to the pension rolls in accordance 
with the law and the rules and regulations of your Bureau. 



POWEK OP ATTORNEY— REVOCATION. 

Charles W. Fitts, administrator. 

1. The interest which makes a power of attorney irrevocable is not merely an interest in 

that which is to be obtained by its exercise, but an interest in the matter to which the 
power of attorney relates, independent of its exercise. 

2. An agreement by an applicant to pay an attorney in a pension claim a fee upon the 

successful prosecution of the claim, does not give to the attorney such an interest in 
the claim as to prevent the applicant from revoking the power of attorney. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Dec, 2^ 1889. 

Herewith are returned the papers which accompanied your report of 
the 6th of July, 1889, upon the appeal of Charles W. Fitts, adminis- 
trator of the estate of O. P. G. Clark from the action of your Bureau 
ceasing to recognize O. P. G. Clark & Co. as attorneys^ irv tliek ^^>xws«k. 
claim of Myron 8. Town, Certificate 'So. 32&,501. 
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The said Myron S. Town filed his original application for pensiou on 
the 11th of December, 187G. He alleged disability from varicose veins 
of his right leg and piles. The claim was not prosecuted to a success 
ful issue before the Bureau of Pensions. The pension was allowed by a 
special act approved May 7, 1886. 

Mr. Town, however, declined to accept the pension under the special 
act. On the 21st of March, 1887, a power of attorney from him to 0. 
P. G. Clark, and articles of agreement between them as to a fee of $25 
were filed. In December, 1887, the copartnership of O. P. 6. Clark & 
Co. was formed, and the claims filed by Mr. Clark were thereafter prose- 
cuted by said firm. Mr. Clark died on the 4th of February, 1888. On 
the 25th of February, 1888, the Bureau of Pensions issued an order that 
O. P. G. Clark & Co. should be recognized as attorneys in claims in 
which Mr. Clark was attorney. This order was made with the consent 
and approval of Charles W. Fitts, the appellant, adminiatrator of 0. 
P. G. Clark, and was made subject to any right of protest that migbt 
be vested in the claimant under the law and rules of practice. 

On the 12th of September, 1888, a power of attorney from Mr. Town 
to Lee T. Robinson, of Unionville, Mo., was filed. Mr. Robinson is now 
recognized by your Bureau as attorney in the claim. From this action 
the appeal is taken. 

The report of your Bureau upon the appeal sets forth that '^ inasmuch 
as the record fails to show that O. P. G. Clark & Co. have ever filed any 
evidence in the case or in any way secured the recognition of the clahn- 
ant, and as the claimant, subsequent to the death of Mr. Clark, whom 
he had individually appointed to prosecute his case appointed another 
attorney, which appointment was held to operate as a protest against 
the recognition of O. P. G. Clark & Co., the action denying them recog- 
nition was in accordance with the order of recognition above referred 
to, and the recognizing of the new attorney is not error." 

It is held by the appellant — 

1. That the power of attorney filed in this case by O. P. G. Clark on 
the 17th of March, 1887, was by virtue of existing law coupled with an 
interest and could not be revoked by claimant. 

2. That by virtue of said power of attorney containing express power 
of substitution, and being coupled with an interest the substitution of 
the firm of O. P. G. Clark & Co. on December 16, 1887, was legal and 
valid and binding upon claimant. 

3. That claimant. Town, is not vested with any right of protest under 
the law in this claim. 

The position of the appellant that a i)ower of attorney given for the 
prosecution of a claim for pension is not revocable, for the reason that 
it is " coupled with an interest," is not tenable. The interest which 
makes a power of attorney irrevocable is not merely an interest in that 
which is to be obtained by its exercise, but an interest in the matter to 
which the power of attorney re\at«», mOLe;]^^i[i<^^\i\» oil \X& ^^.^^xa^sa. No 
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person other than the pensioner can have any interest in a pension. 
The law provides that any transfer of an interest in a pension shall be 
void and of no effect. An agreement, therefore, by an applicant to pay 
to an attorney in a pension daim a fee npon the saccessful prosecution 
of the claim, does not give to the attorney such an interest in the claim 
as to prevent the applicant from revoking the power of attorney. The 
law confers npon the Secretary of the Interior power to make mles and 
regulations concerning the recognition of attorneys in pension claims. 
One of these rules is that the written consent of the claimant is essen- 
tial to a valid assignment of an attorneyship or agency from one attx)r- 
ney or agent to another. In the case to which this appeal relates, the 
applicant appointed O. P. G. Clark, in his individual capacity, to prose- 
cnte the claim for pension. He did not assent to the substitution of O. 
P. G. Clark & Co. as his attorneys, but on the contrary, after the death 
of O. P. G. Clark, appointed Lee T. Robinson his attorney. The claim- 
ant had a right under the rules to refuse to recognize any person or 
persons substituted by O. P. G. Clark to prosecute his claim, and his 
action appointing Mr. Robinson was properly recognized by your Bureau. 
The action from which the appeal is taken is, tiierefore, approved. 



widow's pension-special act. 
Caboline M. McDougal. 

1 . When the rate, commencement, and duration of a pension allowed by special act are 

fixed hy such act, they shall not be varied by the provisions and limitations of the 
general pension law. (Section 4720, R. 8.) 

2. A pensioner, under and by reason of a special act of Congress, may prosecute a claim 

for pension under the ffenerai law, and, upon proof of same, may elect to take the pen- 
sion provided by general law, or retain that which is provided by the special act. But 
the pensioner can not hold under the general law and also under a special act, at the 
same time. 

Assistant Secretary Bussey to the Commissioner of Pensions, Bee. 6, 1889, 

Herewith are retnmed the papers which accompanied your report of 
Jane 4, 1889, upon the appeal of Caroline M. McDougal, widow of David 
8. McDougal, late rear admiral, U. S. Navy, from the action of your 
Bureau refusing to grant her arrears of pension. 

The appellant was originally pensioned June 7, 1884, at the rate of 
$50 per month in pursuance of a special act of Congress passed for her 
benefit, and approved April 28, 1884, payment to be made from the date 
of the approval of said act. Said special act reads as follows : 

Be it enacted by the Senate and House of Bepresentatives of the United States of America in 
Congress assembledy That the Secretary of the Interior be, and \\e\aVeT^\i^,^\iNX^wvuii^'asv^ 
directed to place on tbepeimon roll, subject to the pToViaioiis Mi'\\vTn\V».V\w» ^^ NJaa V^^* 
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sion laws, the name of Caroline M. McDougal, widow of Bear Admiral David 8. McDoogal, 
late of the U. S. Navy, and pa/ her a pension of $dO per month from and after the pasa^ 
of this act 
Approved April 28, 1884. 

Subsequently, the appellant's pension wa^ increased to $100 per 
month by virtue of the provisions of another special act of Congress 
passed and approved December 24, 1888, and the increased pension 
therein granted was made to commence from said date. Said act is in 
the following terms : 

Be it enacUd by the Senate and Houae of RqtreaenUUineB of the United Stata cf Amm»h 
Oongreu assembUdf That the Secretary of the Interior be, and he is hereby, authoriied and 
directed to place on the pension roll, subject to the provbions and limitations of the peosioD 
laws, the name of Caroline M. McDougal, widow of the late Admiral David P. McDoag4 
U. S. Navy, at the rate of $100 per month on account of her total blindness, and theneov- 
gity of constant personal attendance and aasistanoe. 

Approved December 24, 1888. 

Prom the foregoing action of your Bureau, making the pension of the 
appellant and the increase of the same, under said special acts, to com 
mence from the res])ective dates of their approval, claimant appealed 
to the Dei)artment May 1, 1889, contending that pension should have 
been allowed her from the date of the death of her husband Augost I, 
1882. 

The action of your Bure&iu appealed from was in strict accordance 
with law, and it affords no just ground of complaint. 

Section 4720, R. S., provides that — 

When the rate, commencement, and duration of a pension allowed by special act are 
fixed by such act they shall not be subject to be varied by the provisions and limitations 
of the general pension law ; but when not thus fixed the rate and continuance of the pen- 
sion shall be subject to variation in accordance with the general laws, and its commence- 
ment shall date from the passage of the special act. 

In the first of the foregoing special acts granting pension to this appel- 
lant, it will be observed that the commencement of said pension is fiied 
by the express terms of the law to date from and after its passage. 

In the second of said acts, increasing claimant's pension to $100 p^ 
month, the date of the commencement of the increase is not fixed and^ 
consequently, it must be made to date from the passage of said act in 
accordance with the provisions of section 4720, R. S., already quoted. 
Your Bureau could not have taken any other action than that com- 
plained of in this appeal. You could not make the appellant's pension 
under. said special acts commence from the date of the death of her 
husband without proceeding in direct and flagrant violation of the plain \ 
provisions of the law. 

The claimant has never made application for pension as the widow 
of said deceased officer under the general law. Under the present views 
of the Department, as expressed in the recent departmental decision in 
tb^ cas^ of OUi© M., widow of JeffexaQtv A., i'cencb, decided June H? 
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1889 (vol. 3, P. D.); oveiToling and setting aside the former depart- 
mental ruling in the leading case of Edwin E. Tucker (vol. 1, P. D., p. 
l)y in which the contrary position was maintained^ this claimant is not 
deprived of any pensionable right under the general law by reason of 
having been granted a pension by special act of Congress, nor is she 
thereby debarred from prosecuting under the general law her claim in 
your Bureau, 

If, therefore, she should file a claim for pension as widow of the de- 
ceased officer under the general law, and prosecute the same to a suc- 
cessful issue in your Bureau, she would, undoubtedly, be entitled to such 
pension as the general law provides, from the date of the death of her 
husband to the date of the commencement of her present pension, irre- 
6i>ectiveof the fact that she had been pensioned by special act; and 
thereafter she would have the right to elect whether she would retain 
the i>ension she at present receives by special aetj or surrender her cer- 
tificate and take the pension provided by the general law. 

Until the appellant makes her claim under the general law and proves 
it just as any other applicant for widow's pension is required to do, she 
has no cause of complaint that she does not receive the benefits therein 
provided. Her pensionable rights under the general law are neither 
increased nor diminished, and are in no way affected by the fact that 
she has been pensioned by special act of Congress, and in order to obtain 
them p/he must proceed as provided by law in any ordinary case. 

It is very evident, therefore, that there was no ground whatever for 
this appeal, and that the action of your Bureau in fixing the date of 
the conmiencement of the appellant's pension, and the subsequent in- 
crease thereof granted by the foregoing special acts of Congress was in 
strict accordance with law, was absolutely correct, and it is affirmed 
accordingly. 

TOTAL. DEAFNESS-ACT OF AUGUST 87, 1888. 

Chbistopheb H. Moobe. 

A pensioner who, being totally deaf, is pensioned at $30 per month under the act of August 
27, 1888, can not be given the next higher rate of $50 on account of some other disa- 
bility which fails to produce total and permanent helplessness. The law does not 
authorize any rate intermediate between the two grades, viz, $30 and $50 per month. 

Assistant Secretary Bussey to the Commissioner ofPensionSy Dec. P, 1889. 

Herewith are returned the papers accompanying your report of No- 
vember 11, 1889, upon the appeal of Christopher H. Moore, late private, 
Company I, One Hundred and Sixteenth Pennsylvania Volunteer In^ 
fantry (Certificate No. 321,926), from the action of your Bureau in rela» 
tion to his claim for increase and rerating of pension. It ap^^ax^ t\^a»^ 
be was pensioned in 1886 on account of neaiVy to\»\ ^^vsSassft <^\*Cix<6\^ 
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ear and disease of the heart at the rate of $7 per month, commenciog 
May 29, 1883, the date of flliDg his applicatioo, and $8 i>er month from 
April 3, 1884, 

III June, 1888, the pensioner's certificate was reissned to allow increase 
and also to allow additional pension for impaired hearing of the right 
ear. Under the new certificate he took, for all of said disabilities, $8 
per mouth from May 29, 1883, to April 3, 1884; |12 from April 3, 1884, 
to July 16, 1886; 1 18 per month from July 16, 1886, to February 8, 
1888 ; and (30 per month thereafter. 

The pensioner's appeal is from your refusal to further increase his 
pension under the act of Congress approved August 27, 1888, increasing 
the rates for deafness. He also claims that his pension has been un- 
justly low from the beginning. 

At the time Mr. Moore's pension was granted the rate of pension pro- 
vided by law for total deafness of both ears was (13 per month. The 
proportional rate fixed iu the practice of your Bureau for total or nearly 
total deafness of one ear was (1 per month prior to April 3, 1884, and 
after that $2 per month. The rate for total deafness of one ear and 
slight deafness of the other (the degree of impairment of hearing in tlie 
apx)ellant's case in 1885) was $2 per month prior to April 3, 1884, and 
$6 per month after that date. 

The TJ. S. surgeon who examined the pensioner in September, 1883, 
rated the disability resulting from heart disease at one-half ($4 per 
month). A board of three surgeons which examined him in November, 
1885, rated it at three-fourths ($6 per month), which was allowed. He 
received, therefore, for the period prior to April 3, 1884, $6 for heart 
disease and (2 for deafness, making $8 in all, and after that date (6 for 
heart disease and $6 for deafness, making $12 iu aH. 

At an examination made July 16, 1886, the disability from heart dis- 
ease was rated at total ($8 per month) and so it was at a board exam- 
ination made March 23, 1887. He was allowed^ however, $12 instead of 
$8 for heart disease from the date of the former examination. In Feb- 
ruary, 1888, a board of three surgeons recommended, for both causes of 
disability, only $18 (the deafness of right ear having become more 
severe) but he was allowed $30. 

It will be perceived from the foregoing, that the appellant has at no 
time received a smaller rate of pension than was recommended by the 
surgeons who had personally examined him, and that during most of 
the time his rating has been considerably in excess of what they thought 
him entitled to. 

An examination of the medical evidence outside of the examining 
surgeons' certificates discloses nothing that tends to show that the rates 
of pension allowed during the period from 1883 to 1888 were " unjust '^ 
or "unfair." On the contrary they seem to have been very liberal 
That portion of the appeal which contends for a "rerating'' may, there- 
fore, be diamiased from further coiis\&etaV\o\i« 
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By the act of Augast 27, 1888, Congress increased the rate of pension 
for total deafness from (13 i>er month to (30, and authorized the Sec- 
retary of the Interior to allow such proportion thereof as he might deem 
equitable in cases of partial deafness. Under that authority a schedule 
of rates was prepared in which the rate for nearly total deafness of one 
ear and severe of the other (that being the extent to which the appel- 
lant's hearing is now impaired) was fixed at (25 per month. 

The appellant feels, not unnaturally, that he ought to receive an in- 
crease equal to the difference between the rate formerly allowed for the 
degree of deafness from which he suffers, and the rate allowed under 
the act of August 27, 1888. But this feeling, however reasonable it 
may scppear from one point of view, does not find support in the law. 

The new statute must be construed with reference to pre-existing 
statutes. 

Under the laws now in force the standard of rates is the old third 
g^rade pension of $18 per month which was originally provided for the 
loss of a hand or a foot or its equivalent. 

All degrees of disability not equivalent to the loss of a hand or of a 
foot are rated in fractions of 18, and where there are several causes of 
disability each may be mted separately, and the sum of the fractional 
ratings will represent the total pension to be allowed, provided it does 
not exceed i|. In other words, although, under existing law, there is no 
snchrateas $18 per month, that rate constitutes the standard upon 
which fractional ratings are based, and in this sense it may be said to rep- 
resent at the present time a sort of ideal total pension, just as under the 
old law $8 per month was the actual <^ total pension." There have been 
provided, however, several higher or extra grades of pension for certain 
defined degrees or kinds of disability, as $30 per month for deafness 
and for incapacity to i)erform any manual labor, $50 for total and 
permanent helpnessness, requiring the regular aid and attendance of 
another person, etc.; but these rates are not divisible nor addible. If a 
pensioner is totally deaf he is entitled to $30 per month. If he has lost 
a foot he is entitled to $30 per month. But if he is both totally deaf 
and minus a foot he is not entitled to $60 but only to $30. This may 
seem unjust, but would it not also be unjust to give him $60 when others 
who are totally and permanently helpless in a degree requiring regular 
aid and attendance receive only $50 f 

The api>ellaut is now receiving $30 per month upon the ground that 
he is, by the combined effects of his disabilities, wholly incapacitated 
for performing manual labor. He can not get more than $30 because 
he does not belong to the ^< totally and permanently helpless " class for 
whom the next higher grade is provided. The law does not authorize 
the allowance of any rate intermediate between these two grades. 

The action of your Bureau was, therefore, correct in all respects and 
is affirmed. 

23044— VOL. 3 18 
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MOTin&R'S D£PJBKI>£NC£, 

Martha Gill. 

( Motion for rteontidertUum denied,) 

Where the evidence shows that diiimant and her husband owned a farm that yielded ''a 
cornfortable support'' for the family so long as the hucband livedo and that the 
adequacy of that support was not appreciably affected by the death of the soldier, it 
is held that pensionable dependence does not exist 

« 

Assistant Secretary Bussey to the Commissioner of Pensions^ Dec, 14 j 1889. 

The papers in the claim of Martha GiU, mother of Samuel James 
Gill, private, Company B, Stxtj-third Pennsylvania Volunteers, are 
herewith returned. It appears that this case was before the Depart- 
ment on appeal November 3, 1887, and that the action of your Bureau 
was then, after due consideration, affirmed. The appeal filed April 17, 
1889, by George E. Lemon, attorney, of this city, is, therefore, iu tlie 
nature of a motion fbr reconsideration. 

The appellant seeks pension on accoant of the death of her sou, who 
was killed at the battle of Nelson's Farm, Va., June 30, 1802. 

Her claim was rejected on the ground that, at the date of her son's 
death, she was comfortably supported by heir husband, and was, there- 
fore, not dependent upon the son. 

In considering the case on appeal, in November, 1887, the Depart- 
ment held that the evidence established the following state of facts: 

Husband, though not in good health, yet was able to manage his farm, and owned prop- 
erty, real and personal, worth over $7,000, and Lis income, during the fatal year, was 
$800, and it affirmatively appears that claimant and family had a comfortable snppoii 
from the proceeds of farm, though they could not lay up anything. 

Upon this state of facts the Department decided that the appellant 
was not dependent upon the soldier within the meaning of the law. 

The soundness of that conclusion, admitting the facts to be as stated, 
is believed, upon reconsideration, to be beyond question. It only re- 
mains, therefore, to examine the evidence with a view to ascertaining 
whether any portion of it has been overlooked or misconstrued. 

There can be no dispute as to the fact that the appellant's husband, 
in 1862, owned a farm of 75 acres in Allegheny County, Pa., together 
with the necessary buildings and implements, two horses, seven cows, 
and some hogs and sheep. 

There is considerable dit^ergeuce of opinion as to the actual value of 
this property, and as to the net amount of annual income derived froui 
the products of the farm. 

The estimate of the Department, in 1887, was based largely upon the 
testimony of the appellant's son-in-law, William Swindell, and upon that 
of his brother^ Joshua Swindell^ who appear to be honesty reliable men. 
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William Swindell worked the farm for a year after the soldier's death, 
and is, therefore, pecaliarly well qualified to state the annual value of 
the proceeds. He says: ''I think, after deducting my share, that re- 
duced to money value the income of the iiarm that year was about $800." 
Other persons, who did not have so good opportunities to know the 
facts, think that the farm did not yield more than $200 or $300 per year. 
They admit, however, that it gave the family a comfortable support 
The appellant is sure that their income could not have been $800, but 
will not undertake to say how much it was. 

As to the value of the farm, William Swindell puts it at $6,100, and 
Joshua Swiudell at $7,000. John C. Prager gays $100 per acre. Others 
firom $50 to $75 per acre. 

That the estimate of Prager and of the Swindell brothers is more 
nearly correct is shown by the fact that the assessment for taxes, in 
1874, was $5,950, and, in 1877, $6,800, although it is stated that the 
farm ^' ran down" alter the death of the soldier. The assessments in 
Allegheny County prior to 1874 were made on a mere nominal instead 
of a cash valuation. 

The attorney speaks of the farm as ^^ incumbered with debt and tilled 
by employed labor at war times prices." 

The evidence shows, however, that there was no incumbrance upon 
the property in 1862, nor until after the death of the appellant's hus- 
band, in 1873, and that it was then mortgaged to raise money "to set 
up one of the girls in business." There was no indebtedness of any 
importance in 1862. 

K labor was at "war pricee" it is to be remembered that farm pro- 
duce was also at war prices, and the increased value of the one may 
fairly be held to have offset the increased cost of the other. 

The attorney further says : " It is a good farm that will rent for $2 
per acre, cash." 

However that may be, it is in evidence that this farm was rented for 
$300 a year a few years ago, aft^ it had " run down." 

It is now urged in support of the motion for reconsideration that, 
under rulings of the Department, an annual income of $300 for a man 
and his wife, and $100 additional for each minor child, has been held 
not to preclude dependence within the provisions of the statutes, and 
that, as there were three minor children of the apx>ellant at home in 
1862, dependence must be admitted, unless their income exceeded $600. 
Circumstances alter cases, and no fixed general rule as to the amount of 
income that would preclude dependence can be adopted. A family 
living in a large city would require a much larger income for comforta- 
ble maintenance than a family living in a village or on a farm. Many 
farmers who do not see $500 in money during a year ei\joy more of the 
comforts of life than artisans or mechanics in the cities who receive 
twice that (itQOunt. 
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If the testimony of William Swindell is true, then, the income of the 
appellants family in this case was considerably above what was con- 
* sidered, in the ruling of the Department referred to, as a reasonable 
and liberal allowance. Bat the essential point, after all, is that there 
is a general concurrence of testimony that the farm yielded "a comfort- 
able support" for the family so long as the appellant's husband lived, 
and that the adequacy of that support was not nppreciably affected by 
the loss of the soldier. There may have been fewer luxuries, but there 
was no lack of necessaries. 

Some light is thrown upon the general condition of the family by the 
fact that when the api)ellant, at a time subsequent to the soldier's death, 
received some money from her father's estate, she expended a portiou 
of it for a piano. 

After careful consideration, the Department sees no reason to either 
reverse or modify its decision of November 3, 1887, and the pending 
motion is, therefore, overruled. 



INCREASE— ACTS OF JUNE 18, 1874, AND JUNK 16, 1880. 

Abbah Dubyee. 

1. Any increase of pension is, in one sense, a rerating, substituting a new rate for a former 

one, but, in practice, "reratlng'' has, and should have, a meaning difierent from "in- 
crease/' A rerating, in the proper sense, carries the increase backfcard as well u 
forward. 

2. If under the act of June, 18, 1874, a claimant is entitled to |50 per month, he must be 

receiving said rate, June 16, 1880, in order to be, under the act of the latter date, en- 
titled to increase from $50 to $72 per month. 

3. There is no general law authorizing more than $50 per month for any pensioner unless 

he was receiving a pension of $50 per month June 16, 1880, or unless he has lost both 
hands, or both feet, or the sight of both eyes. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Dec. 20^ 1889. 

The papers which accompanied your report of December 5, 1889, in 
the case of Abram Duryee, brigadier general of volunteers, Certificate 
No. 178,124, are herewith returned. 

General Duryee is now in receipt of a pension of $50 a month. The 
appeal says : 

His case was rerated, granting htm a pension of $50 per month instead of the previoos 
rate of $80, but, as the papers on file will show, he is by law entitled to $72 per month, 
and we therefore appeal from the rate made by the Bureau of Pensions and ask that he 
be allowed the full amount to which he is legally entitled. 

This appeal, as will be seen, does not designate any particular act nor 
any particular section of the Revised Statutes under which the rate of 
$72 is claimed. It does not point out the supposed error by showing 
where and how the law provides a rate higher than that already allowed, 
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The author of the appeal evidently misapprehends one or both of the 
two provisions of law which authorize the rate of $72. 

While any increase of a pension already allowed is, in one sense, a re- 
rating, in that it does substitute a new rate for a former one, yet in 
practice the term << rerating " has, and should have^ a meaning very dif- 
ferent from the term " increase." This i>ension was once " increased " — 
that is the rate was advanced from $30 to $50, in accordance with sec- 
tion 4698J, R. S. A " rerating,'' in the proper sense, would have been 
to carry that increase backward and to make it cover a time prior to the 
date of the medical certificate which shows a degree of disability com- 
mensurate with the new rate, or prior to the date of the medical cer- 
tificate made under the claim for increase. This should be done only to 
correct a palpable and unquestionable error, but it was never done in 
this case, for no error was made. The appellant, therefore, misunder- 
stands the history of the case, or else misunderstands the necessary 
distinction between the two words quoted above. 

The original claim was filed in 1879. It was allowed in October, 1880. 
The declaration alleged, prior to July 1, 1880, a hernia and two slight 
wounds. The claimant's rank was that of brigadier general. The rate 
for a hernia when the claim was allowed was "total." The "total" 
rate for that rank was $30 a month. Excepting as explained below, $30 
a month was the highest rate known to the general law. Therefore, 
unless the case belonged to one of the two classes to be presently dis- 
cussed, it did not matter how many the disabilities were nor how great 
they were, so long as one of them was adjudged to bo "total." The 
claimant was pensioned for the hernia alone, and no account was then 
taken of any other disability, because that alone gave him the highest 
rate known to the law. And this rate was allowed him from the date 
of his discharge from service. 

The first general law that provided a greater pension than $30 a month 
was approved on the 8th of June, 1872, but this provided only $31.26 
as the highest rate ; and this increase to $31.25 was provided for those 
claimants only who had lost in service the sight of both eyes, or lost 
both hands, or lost both feet, or had been permanently and totally disa- 
bled in the same, or had been otherwise so permanently and totally 
disabled as to render them utterly helpless, or so nearly so as to require 
the constant personal aid and attendance of another person. 

The next increase in the maximum rate was provided by the act of 
June 18, 1874, which authorized an allowance of $50 instead of $31.25, 
but declared that " the increase of pension shall not be granted by 
reason of any of the inj uries herein specified, unless the same have resulted 
in permanent total helplessness, requiring the regular personal aid and 
attendance of another person." The injuries "herein specified" were 
" the loss of the sight of both eyes, or the loss of the sight of one eye, 
the sight of the other having been previously lost, or the loss of both 
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hands, or the loss of both feet, or any other injury resolting in total and 
permanent helplessness.'' 

On the 17th of June, 1878, tiie maximnm rate was again advftnoed 
to (72, where, excepting that (109 a month w^e reoentiy provided for 
the loss of both hands, it has since remained. But the conditions are. 
not the same as in the act of June 18, 1874. The law of 1878 whieh 
provides $72 eliminates the condition of helplessness, tite results of gea- 
eral disabilities, and allows the new rate for (miy three specifically named 
disabilities — the loss of both hands, or of both feet, or of the sight of 
both eyes. 

None of the disabilities in the case of General Dnryee are specific, 
that is, he did not lose in the service the sight of both eyes, nor lose 
both hands, nor both feet. His disabilities M*e general, and any increase 
beyond $30 conid, therefore, be made only on a showing that total suid 
permanent helplessness had resulted. Such a condition did not exist 
when the rate of $30 was fixed, in Oetober, 1880 ; and anything less than 
such utter helplessness would not add anything to the rate then fixed. 
The disabled condition necessary to authorize an increase of peusioB 
was not shown as required by law until the 5th of April, 1888. On that 
date a medical certificate was made whose statements were finally a^ 
cepted as showing that the necessary condition of total and permanent 
helplessness existed as a result of the military service, and $50 instead 
of $30 was therefore allowed from April 5, 1888, in accordance with sec- 
tion 4698^, B. S., which requires that the date of the proper medical 
certificate shall mark the beginning of the increase. 

Before the disability which warranted $50 was accepted as a duly cer- 
tified fact, other disabilities than the hernia and the slight wounds were 
alleged by claimant and accepted by the Bureau, but they need not be 
discussed in detail because, as before said, no greater pension than $38 
could be allowed, whatever the degree of these new disabilities, until, as 
a result of one or of all of the disabilities, the condition of total and per- 
manent helplessness had been reached. The new disabilities of rheu- 
matism and injury of back, though of no additional pensionable valae 
in themselves, were, in due time, the parents of a paralysis which, with 
all the other service disability that attended it, brought the claimant to 
the utterly helpless condition which, under the act of 1874, entitled him 
to $50; and when this condition was satisfactorily established theio- 
crease was allowed and dated according to law. On the 16th of June, 
1880, it was enacted that all invalid pensioners then receiving $50 a 
month under the act of 1874, should, in lieu of such x>6nsion, receive 
$72 a month. The act of 1880 does not provide $72 for any other claim- 
ants. Had General Duryee, on the 16th o^ June, 1880, been receiving 
$50 a month under the act of 1874, he would have been forthwith allowed 
$72, although his disabilities were general and not specific. But in 
June, 1880, he was not a pensioner at any rate, and his right to $50 did 
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not appear till after 1880. There is no general law authorizing more 
than $60 a month for an}' pensioner unless he was receiving a pension 
of $50 a month on the 16th of June, 1880, or unless he lost both hands 
or both feet, or the sight of both eyes. 

In the opinion of the Department this clnimant has received all the 
l^ension the law provides for him, and your denial of farther increase is 
therefore approved. 

DEP£NI>£KC£-TH£ SI-AVE MOTIFER. 

Ruth Jones (colored). 

1. The existence of dependence at the date of the son's death is explicitly required. 

2. Application of sedion 4707, B. S., to the statas of a colored mother in slavery as related 

to pensionable dependence. 

Assistant Secretary Bus9ey to the Commiseianer of Penstans^ Dec. 20, 1889, 

Herewith are returned the papers which accompanied your report of 
Jnue 22, 1889, upon the appeal of Buth Jones from the action of your 
Bureau rejecting her claim for pension as tbe de[)endent mother of 
Samuel Jones (deceased), late private, Company G, One-hundredth 
XTnlted States Colored Troops. 

The records of the War Department show that the above-named de- 
ceased soldier, upon whose services and death this claim for pension is 
predicated, enlisted in the aforesaid command June 1, 1864, and died 
of remittent fever in hospital at Nashville, Tenn., on July 12, following. 

The claimant filed her declaration for pension as dependent mother 
of said deceased soldier, February 23, 1884, alleging therein his death 
in the service, as aforesaid ] that he left neither wife nor child surviving 
him, and that she was dependent, in part, upon him for support at the 
date of his death. Her claim, as aforesaid, was rejected December 17^ 

1888, upon the ground that, "at the date of the soldier's death, the 
claimant was not dependent on him for support within the meaning of 
the law granting pensions to dependent mothers." 

From said action the claimant appealed to the Department May 2, 

1889, contending that the evidence shows that her son was a minor at 
the date of his enlistment and at his death ; that he had been a slave, 
belonging to the same master with herself^ and living upon the same 
plantation. 

There is no dispute about the facts in this case. There is no conflict 
in the evidence, which is all to the same effect and shows that the 
appellant and her son, the soldier, were both slaves of the same master 
in the State of Kentucky ; that both resided, up to the date of the 
soldier's enlistment^ upon the same pVantaWoii^ ^xA \^^\^ ^\):^^^\Xfi^ 
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thereon by their master, as were his other slaves; that the soldier was 
about eighteen years of age at the date of his enlistment ; that the 
appellant continued to reside upon the plantation as the slave of her 
master, and received the same support from him that she formerly had 
done, until freed by the adoption of the Thirteenth Amendment to the 
Constitution of the United States, December 18, 1865, and for some 
time thereafter. 

The only question presented upon this appeal is whether a dave 
mother, situated as this appellant was, could be considered dependent 
upon her son for support, in whole or in part, at the date of his death, 
within the meaning of section 4707, B. S. 

The State of Kentucky, where these parties resided, not being one of 
the portions of the country included within the operation of the Eman- 
cipation Proclamation of January 1, 1863, the institution of slavery 
legally existed therein at the date of this soldier's death, nor was it 
abolished until December 18, 1865, by the adoption of the Thirteenth 
Amendment to the Constitution of the United States. 

At the date of this soldier's enlistment, therefore, and, also, at the 
date of his death, both he and this appellant were, in law, slaves ; and 
the proceeds of his labor, as well as of hers, legally belonged to the 
master, who was legally bound for their support; so that, although the 
soldier was a minor at the time of his enlistment and death, he was not 
bound in law for his mother's support, nor did the proceeds of his labor 
belong to her, under the law as it then existed. It is not contended 
that the soldier ever recognized an obligation to aid in the support of 
the appellant, or that he contributed thereto, after his enlistment, as a 
matter of fact. 

The question of the pensionable status of the appellant, under the 
foregoing state of facts, has been recently careftilly considered and fiilly 
discussed by the Department in a decision rendered June 13, 1889, in 
the case of Elizabeth (colored), mother of Henry Small (vol. 3, P. D.), 
in which the facts are similar to, and the principles involved identical 
with, those found in the case now under consideration. It was held by 
the Department in said decision, as a rule to be followed in adjudicating 
all similar cases, that the condition of dependence, as defined by the 
statute (section 4707, E. S.), did not exist in the case of a slave mother 
situated as this claimant was at the date of her sou's death ; and the 
following propositions were announced therein as the judgment of the 
Department : 

1. In defining a mother's pensionable dependence the law (section 4707, R. S.) makes 
no discrimination between races, whether white and free, or black and slave; nor does it 
contain anj expression that would warrant the inference that the '4abor" of a slave, due 
by reason of law to his master, may be construed as a '^ contribution" to the support of 
his mother, also a slave and supported by her master. 

2. It is the part neither of duty nor of wisdom for. this Department to strain the statute 
to accomplish a purpose which Congress has fully considered, but has failed to ezpresB by 
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language applicable to the facts or to the conditions of slavery, a subject the Oovernment 
has dealt with too plainly, where it intended to speak, to require any one to help it out by 
construction. 

3. The statute (section 4707, R. S.) does not provide for the contingent dependence of a 
mother arising years subsequent to the death of the son. The existence of dependence 
"at the date of the son's death'' is explicitly required. 

It is manifest that the foregoing departmental raling covers this case 
completely. As a fall discussion of the subject, embracing the reasons 
upon which the conclusions of the Department were based, will be 
found in the decision, further discussion in this case is unnecessary. 

The action of your Bureau in this case was in accordance with said 
departmental ruling, was not error, and is, therefore, affirmed. 



ACCIDENTAX WOtJNIHNG-L,TNE OF DUTY. 

Samuel Emmett. 

1. An accidental wound, incurred while handling a weapon that did not belong to the 

branch of service in which claimant was enlisted, furnishes, in the absence of proof 
to the contrary, conclusive ground for the presumption of contributory negligence. 

2. Injuries, accidental or otherwise, that result from claimant's contributory negligence, 

are not pensionable because not attributable to the line of duty. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Dec. 31^ 1889. 

The papers in the claim of Samuel Emmett, Company K, Twentieth 
Ohio Volunteers, No. 220,328, are herewith returned, they hiiviug been 
considered in connection with an appeal from the rejection of his claim 
for invalid pension. 

In a declaration filed June 2, 1876, claimant alleges that, while cleaning 
his gun, it was accidentally discharged, wounding his right hand. 

This claim was rejected, it being found by the examining surgeons 
that no pensionable degree of disability existed on account of the alleged 
cause. 

The case was subsequently reopened and considered in connection 
with an additional statement of claimant that the party who wrote his 
former application for him was mistaken when claimant was made to say 
that *'the injury was received while cleaning his gun," inasmuch as the 
facts were that he was " accidentally wounded with a revolver while in 
his tent;" that he called attention to this error when he signed the 
application, but was told it could make no difference. 

To determine the truth and definitely ascertain the facts and circum- 
stances under which the injury was incurred, the ca«e was submitted to 
a special examination. And the claim was finally rejected in April, 1887, 
on the ground that "the wound was not incurred in the line of dat^J' 
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From this action an appeal is taken, and the attorney contends that, 
^as claimant was in his own tent at his headquarters ready to be called 
at any moment, he should be regarded as having l^een in the line of 
duty." 

The material facts as to the alleged incurrence are not in dispute. 
The claimant with other comrades was in his tent, and, while examining 
a revolver, possibly his own, it was accidentally discharged in his own 
hands, wounding his right hand. These circumstances raise the decisive 
question, was he in the line of duty f There is no attempt to show, nor 
do the conditions of his service indicate, that it was customary or nec- 
essary that soldiers of his regiment should be provided with revolvers, 
which were not warranted nor supplied under the Army regulations. 
An eye-witness testifies that the revolver was of a peculiar pattern, 
owned and brought into the service by the claimant, and that it was the 
only one in the company, while others testify that it belonged to some 
other comrade, and that, through curiosity, it was examined by the com- 
rades and was discharged while in the hands of the claimant. At all 
events there are no indications that the possession of such a weapon 
was necessary, or had any connection whatever with the performance 
of claimant's duties as a soldier. 

For many years and through successive administrations, it has been 
repeatedly held that an infantry soldier was not in line of duty if injured 
by the accidental discharge of a revolver in his possession. This ruling 
has been modified somewhat^ when it has appeared, as perhaps in the 
case of recruits, that the soldiers were in the face of the enemy, but were 
not yet in possession of arms and accoutrements provided by Army rega- 
lations, or, under other circumstances, when, by direction and authority 
of superior oflScers, they availed themselves temporarily of other means 
of defense. But no such circumstances enter into the consideration of 
this claim. There was no necessity for the use of a revolver, nor of any 
other weapon of defense than those provided by proper authority, a8 
requisite to the armament of the infantry branch of the service. 

To assume, therefore, as does the attorney in the case, that, because 
the claimant was in his tent at his quarters ready to be called to duty, 
he should be regarded as in the line of duty does not cover the pertinent 
and material facts of the case. How was he employed in his tent! 
Was he engaged in an act which had no connection with his service 
and for which he alone was responsible and which placed him outside 
of the line of duty f If so, the Government must be relieved of all 
responsibility as to the results, and the consequences regarded non- 
pensionable. 

The fact that claimant's disability was incurred accidentally while 
handling a weapon that did not properly belong to the branch of the 
service in which he was enlisted, and which, therefore, was not ordi- 
narily used, under Army regulations, by the organization of which he 
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was a member, furnishes, in the absence of proof to the contrary, con- 
elusive ground for the presumption that said disability was the result 
of his own negligence* The Department has consistently held that in- 
jaries^ accidental or otherwise, that result from claimant's contributory 
negligence, are not pensionable, because not attributable to the line of 
duty in the service. 

The rejection of the claim on the ground stated was proper and is 
affirmed. 



BEMARRIAGE-TITLJE TO PENSION. 

Hannah Wilson (Mexican War widow.) 

1. Bemarriage, before January 29. 1887, of the widow of a soldier of the Mexican War bars 

her right to pension under the act of that date. 

2. Remarriage, before March 9, 1878, of the widow of a soldier of the War of 1812, bars her 

right under the act of said date. 

3. Decision of April 26, 1888, pensioning Ellen Morrison, the remarried widow of Daniel 

Milliken, under act of March 9, 1878, reversed. 

4. Widows of Revolutionary soldiers, who remarried before right accrued, pensioned only 

by supplemental acts, and not by the initial acts providing for widows. 

5. Similar provision for remarried widows of soldiers of the Mexican War and War of 1812 

would discriminate now against those of the War of the Rebellion. 

6. Opinions of Attorney General that, in absence of express provision to the contrary, the 

first marriage after soldier's death extinguishes the right of his widow under the revo- 
lutionary laws. 

Assistant Secretary Bussey to the Commissioner of Pensions ^ Jan, 6^ 1890. 

The papers which accompanied your report of June 8, 1889, in the 
case of Hannah Wilson, widow of William Wilson, Mexican war, i^o. 
7,541, are herewith returned. 

The soldier died in 1802, leaving this claimant his widow. She remar- 
ried j and she was divorced from her second husband in 1874. She 
applied as the widow of the soldier, under the act of January 29, 1887. 
Her claim was rejected on the 12th of January, 1889, on the ground that 
she " remarried after the death of the soldier and prior to the passage 
of the Mexican service pension act." 

The appeal cites the case of Ellen Milliken-Morrison, who was allowed 
a pension under the act of March 9, 1878, by reason of the service of 
her first husband in the war of 1812, and by this citation contends that 
Mrs. Wilson's remarriage, in view of her divorce before the passage of 
the pension law under which she claims, did not destroy her right as 
tlie soldier's widow. The facts appear to be substantially the same in 
both cases. The Milliken-Morrison case has been so fully discussed in 
the second volume of the Pension Decisions of the Department that 
nothing more remains to be said in support of it ; and what was \)ixh- 
lished in that case is supposed to be known to ^ike^ ?iXXic>Y^<^^ \\\.\^^^*d»^^ 
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If the facts in the two cases are substantially the same, and if a pen- 
sion was hiwfully allowed to Mrs. Milliken-Morrison, then, it follows that 
the difference in the laugaage of the two laws on the point of widow- 
hood is all that remains for consideration. The present claimant must 
be entitled to a pension if the conditions relating to remarriage in the 
act of 1878 and the act of 1887 are the same in meaning, and if the 
former one has been correctly interpreted. It is not reasonable to sup- 
))ose that Congress meant to give the women claiming under one of 
these acts any greater rights in this respect than those claiming under 
the other. It is absurd, on general principles, to say that a woman is 
the widow of a man who served in the war of 1812, but, under like cir- 
cumstances, would not be his widow had his service been in the war with 
Mexico. While Congress has the power to so discriminate in the be- 
stowal of these pensions as to make that absurdity a lawfiil fact, yet 
we can not presume that it meant to do so. Our conclusion must be 
that the two laws mean the same thing unless their language clearly 
reveals that they do not. 

In the Milliken-Morrison case (vol. 2, P. D., p. 103), the Department 
has said : 

A widow who married a second husband and whose second marriage was dissolved bj 
either death or divorce prior to the passage of the act, is none the less the '* surviving 
widow'* of her first husband. 

The law of 1887 provides for the "surviving widows^ of Mexican war 
soldiers '^Providedj That such 'widows have not remarried." In dis- 
cussing the Milliken-Morrison case we will find the definition of the 
word '* remarried ^ as it is use<l in the act of 1887. 

But was the pension to Mrs. Milliken-Morrison lawfully allowed t If 
not, the rejection of Mrs. Wilson's claim was proper. The contention in 
the ajipeal is that the two claimants should be treated alike ; and to this 
the Department assents. 

Turning to the published decision of the Milliken-Morrison case we 
see, first, that according to the attorney the doctrine of that decision 
is correct where property rights are concerned, and that a woman may 
be allowed dower in the property of two deceased husbands. Admit- 
ting all this, the rights to these service pensions are sodifferent from those 
property rights that any reasoning here from analogy would be value- 
less. Here are no common law rights. These pensions are gratuities, 
bestowed by Congress on any terms it sees fit to exact. In the printed 
discussion of this case we see, on page 275 of the volume before men- 
tioned, that in 1864 a pension is bestowed under the explicit declaration 
that a second widowhood of the pensioner shall not revive the right 
which grew out of the former widowhood ; and on the next page we see 
that in 1837 a pension is bestowed under the equally explicit declara- 
tion that the second or other subsequent widowhood does revive the 
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right which grew out of the former widowhood. This inconsistency 
continues to the end, and alone silences any argument based on analogy. 



After introducing the irrelevant subject of property rights and dower, 
the decision under review truly says that the right to pension is not a 
vested right, and that ^< Congress may, if it see fit, legislate with regard 
to pensions so as to affect them retrospectively as well as prospectively." 
Then it logically proceeds : 

The statute under oonsj^ention is one granting and creating in the widows of soldiers 
therein designated an original right to pension—a right which never existed at any pre- 
▼ious time and which is carved out bj this statute alone. Consequentlj the act must be 
construed with reference to its own provisions and without reference to those of any other 
statute. 

This is well said. But, in the light of it, and of such a flat contra- 
diction in legislation as that of 1837 and 1836, what becomes of all the 
arguments drawn from ^^ other statutes " by which this decision was 
bolstered f Take away from consideration every act but that of March 
9, 1878, as we are here told to do, and what is left to sustain the position 
taken f If our object be to find the meaning of the law instead of ob- 
scuring it, we may brush aside these '^ other statutes" and the opinions 
drawn from them, however good they may be in their proper places, by 
whose refracted lights this simple matter has been made to appear 
abstruse, and bring a single statute under the single light of common 
sense. 

But so much space has been given in the decision to a disregard of 
its own injunction that a few words concerning prior legislation is per- 
missible, whether really necessary or not. The women whose husbands 
died by reason of service in the war of the rebellion were provided for 
on the 14th of July, 1862. But about sixteen mouths had then elapsed 
during which they could have become widows, and then wives, and then 
widows again, and thus put themselves in the matrimonial position of 
the two claimants now before us. At the end of that short time there 
was passed the law which, in clear terms, was retroactive till the 4th of 
March, 1861, and which thus stood in effect as if enacted when the war 
began. The mere statement of these facts will show how useless is any 
attempt to argue that the legislation of 1878 is entirely prospective be- 
cause that of 1862 was prospective. The latter was necessarily so. 
Although the act of 1862 provided that the pensions of the widows if 
included should ^^ continue during their widowhood," and although the 
first amendment which that act received, in 1864, declared that ^' On the 
remarriage of any widow receiving a pension such pension shall ter- 
minate, and shall not be renewed should she again become a widow," 
yet the conditions under which the two classes are pensioned are so dis- 
similar that the legislation relating to widoYT^ ot \Xx^>?i^y ^iNJa^x^S^^j^vs^ 
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offers little room for argameut either for or against the decision tkat 
Mrs. MillikenMorrison is provided for by the act of 1878. The effect 
of marriage after the right to pension accrues is not in qnestion, aud 
the only question before us now is that of the survival of a claimant's 
widowhood who remarries between the death of the soldier and the date 
when her pension would begin. 

A rebellion widow is granted a pension, obtainable at any time, what- 
ever the number of her remarriages, payable during the interval between 
the death of the soldier and her fliBt subsequent marriage, and then a 
revival of the pensionable widowhood is utterly prohibited and her right 
completely extinguished by the most explicit statutory declaration. The 
1812 widow is not pensioned from the date of the soldier's death, and, 
although she was formerly his lawful widow, the question is whether 
she can be pensioned at all. While the legislation of 1862 and 1864 
affords little or no argument for either excluding or including any woman 
under the act of 1878, yet it may answer much of that which is intended 
to take the plaoe of argument in the published decision. Suppose that 
in 1837, and again in 1854, Congress did place on the pension roll the 
class represented on the point of remarriage by Mrs. Milliken-Morrison ; 
admit that Congress was then actuated by the feeling that pervades the 
words of the Court of Claims in the Poacher decision; concede that Con- 
gress did so venerate the women who had been wives to the men of the 
revolution that, if they were widows in their old age, it would pension 
them notwithstanding an intervening remarriage. The law-makers of 
those times were naturally governed by the conditions of those times. 
They certainly did not foresee the tremendous change that confronted 
them on the 4th of July, 1864, which was the darkest hour of the rebel- 
lion. It is the thought, the feeling, the intent of Congress, that we are 
now searching for. Did not the inhibition of 1864, declaring that widow- 
hood should not survive remarriage, express the thought of that hour! 
Though placed in an act of such different character that it is not a pre- 
cedent for construing the act of 1878, yet it is the latest unquestionable 
expression of intent, and we should respect it so far as we can under- 
stand it. Facing the uncertainty of the future, the enormous growth of 
an unprecedented pension roll, and a financial problem scarcely less 
difficult than the military problem. Congress might well think and say, 
as it did say when providing for the widows then coming before it : The 
generosity that has been but natural for a number of years past would 
be injustice now. Still more might this thought prevail in 1878, and 
still more now, when the appropriation is nearing a hundred million a 
year. The vastness of this sum is no reason for excluding from the roll 
a single name which the law provides for, but is it not, with all the death 
and disability it represents, unseen and undreamed of in 1837 and 1854, 
a reason for believing that Congress would not now repeat, for the widows 
of the war of 1812, quite all it did before the rebellion^ for the widows 
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of the revolution — when the appropriation was small, when the pen- 
sioners were few, and when the soldiers commanded by Washington, 
fast receding into an exalting twilight or beyond it, were already saints 
or demigods. Their retiring figures were given a proportion which the 
more crowded canvas of today may well deny, and the statute book 
reflects the picture of the time. If the action here contested be simply 
a matter of tenderness toward present widowhood, regardless of the 
legal eftect of remarriage, if it be but a renewal of the sentiment that 
dictated the acts of 1837 and 1854, then it recognizes marriage rights 
in favor of those whose husbands served scathless which are emphat- 
ically extinguished by Gongi*ess for those whose husbands died in battle. 



Let us see what the other legislation mentioned amounts to. It is 
stated in the decision that the law in the Timberlake case was retro- 
active, and provided the pension from the date of the purser's death. 
The act and the decision under it are therefore of no more value in 
judging the case before us than is the legislation of 18G2 and 1864, and 
should be dismissed, for that reason, after what has been said of the 
latter. 

In 1836 an act was passed providing that, if a revolutionary soldier 
had died leaving a widow who had married him before his revolutionary 
service ended, she should be pensioned <^ during the time she may re- 
main unmarried,^ But, even under such language as this, those who 
bad remarried before the passage of the act were denied a pension, and 
the denial was sustained by the Attorney General. On the 3d of March, 
1837, another act was passed, whose character has been misstated in the 
Milliken-Morrison decision. Said decision contends that the act of 1837 
was explanatory of the act of 1836, and was not intended to pension a 
new class or give a new right. It was not explanatory of the part of 
the act of 1836 in question, and may be paraphrased thus : Without 
denying that the act of July 4, 1836, excluded all widows who married 
between the soldier's death and the passage of the act, yet those who 
did so marry will nevertheless be included now if they were again 
widows on the 4th of July, 1836. This act of 1837, instead of showing 
by Congressional interpretation that the act of 1836 had been miscon- 
strued, and that it had been unlawful to reject the claims of those widows 
who had remarried before the date of the act, showed that such action 
had been lawful, and that a new act of Congress was necessary to extend 
a x>ension to this new class of remarried claimants. This construction 
of these two acts is the Attorney General's. He decided, in speaking 
of the act of 1836 : ^' This act gave the pension of the revolutionary 
officer or soldier to the widow, but her second marriage barred the claim, 
it being the intention of Congress only to provide for her while she re- 
mained the widow of the officer or soldier." Th«iv, \A\«c ^v3{^\5L^'<58v'5k 
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provision of the act of 1837 which had brought the new class under the 
law, he adds: ^<This annuls the disability to claim produced by the 
second marriage, which existed under the former law.'' The most amaz- 
ing thing in the Milliken-Morrison argument is not that it should mis- 
represent the character of the act of 1837, but that, having done so, it 
should allude to this decision of Attorney-General Grundy, and even 
quote just so much as was likely to mislead the reader. October 2, 1S39, 
instead of August 2, is the trae date of the Attorney General's decision. 
The legislation prior to 1871 is contradictory in principle; and, there- 
fore, any reasoning based on it is to be accepted with care ; but in the 
adjustment of two conflicting purposes it proceeds by a regular and in- 
structive method — one act establishes what another extinguishes, and 
in the manner of doing this lies the only lesson contained in that legis- 
latiou. We learn little legally from the retroactive laws, from the 
Timberlake case or the inhibition of 1864 ; and the clear language of 
the Attorney General, affirming the previous action of the Bureau of 
Pensions, sustains absolutely the foregoing proposition as to the contra- 
dictory character of the old acts. Here, then, is an answer to snch 
argument as is founded on the fact that a revival of widowhood was 
ever present in the minds of the legislators. Admit that they continued 
to insert inhibitions that would be ^^ meaningfess appendages" to the 
various acts if the significance of the word " widow " were always clear. 
They made it doubtful if it was doubtful. It was natural and nec- 
essary to insert those inhibitions because they were legislating both 
ways; because they chose to give at one time what they denied at an- 
other; because the various acts could not be interpreted by an unvary- 
ing theory; because they excluded remarried women in 1836 and included 
them in 1837. The presence in their minds of the thought of a revived 
widowhood was due to a cause which supports the present and not the 
former decision. It shows that on this point each act was a law unto 
itself, as we hold the act of 1878 to be, unless it be modified by that of 
1871. 



As the significance of the word "widow" in the act of 1878 is the 
only thing in controversy, let us pause here to see how the Attorney 
General, in the very decision cited in the Milliken-Morrison argument, 
defines the word. He says of the act of 1836 : 

This act gave the pension of the revolutionary officer or soldier to the widow, but her 
second marriage barred the claim, it being the intention of Congress only to provide for 
her while she remaine<l the widow of the officer or soldier. 

Could an Attorney General say in plainer language that she was not 
the soldier's widow after she remarried f 

While the laws which pensioned revolutionary widows, as has been 
clearly shown, are not uniform, and while an argument drawn from 
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tbem would be incomplete, yet these laws, introduced in support of the 
Milliken-Morrisou decision are a much stronger argument against that 
decision than they can be in support of it. If there he any value in 
analogy, then this applicant should have received her peiision as they 
received theirs. This she has not done, and she can not receive one 
in the way they received theirs uutil there shall have been such legis- 
lation as admitted them to the roll. When auy such words shall sup- 
plement the act of 1878 as are contained in that of 1837, no one will 
deny her the pension. Though claiming, iu 1836, under an act which 
provided that she should be a pensioner while ^^ unmarried,'^ yet the 
X)ension to the revolutionary claimant was denied, by authority of the 
Attorney (reneral, till Congress came forward and said that the pension 
^^ shall not be withheld from any widow in consequence of her having 
married after the decease of the husband for whose services she may 
claim to be allowed a pension or annuity under said act ; Provided, that 
she was a widow at the time it was passed." The other two acts, of 1853 
and 1854 respectively, mentioned in the Milliken-Morrison decision, 
yield nothing more to either side of the case than has been already set 
forth. In view of former legislation and its interpretation by the Attor- 
ney General, and the manner in which the provisions of the act of 1836 
had been extended to the class in question, remarriage before the act of 
1853 was evidently held by the Bureau of Pensions to be a bar under that 
act until supplemental legislation should again grant relief. This was 
done on the 5tb of August, 1854, the new act saying that the former one 
should " not be so construed as to deprive any widow from the benefits 
therein granted for the services of her husband though she may have 
married again ; Provided^ however^ that the applicant is a widow at the 
time of making her claim, provided such party shall not receive pension 
during coverture.'' Before the rebellion, remarried women who had been 
wives of revolutionary soldiers were pensioned by these specific pro- 
visions, and were denied pensions without them ; therefore remarried 
women who were once wives of soldiers of 1812 must now be pensioned 
under an act whose provision is only for the " surviving widows" of these 
soldiers. In those days, a general provision for widows was each time 
supplemented by a particular enactment; therefore in these days a gen- 
eral provision for widows is sufficient. Such is the reasoning of the 
former decision. And let us again say that if the presumed poverty of 
a widow, regardless of the legal eflfect of remarriage, is the governing 
factor, then women whose husbands served a few days unharmed are 
given what is explicitly and intentionally denied to those whose hus- 
bands laid down their lives in service. So do the conditions ditier be- 
tween the days of revolutionary legislation and these days. 

One more illustration from the old acts and opinions, since the Mil- 
liken-Morrisou decision has invoked their aid, must suffice. On the 7tli 
of July, 1838, Congress passed an act providing pevv9»vo\v& t'^v \5cLQ^<s;i.^^3^^- 
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lutiouary widows who had married the soldiers after the close of their 
military service, aud had thus failed to meet one of the conditionB of 
the act of 1836. The question of the effect of the remarriage of these 
claimants before the date of the act providing for them arose at once, 
and was settled in the usual way. The inhibition in the act of 1838 
said : ^^ Provided^ that in the event of the marriage of the widow said 
annuity or pension shall be discontinued." The question was referred 
to the Attorney General, as had been done with the acts of 1836 and 
1837, and on the 18th of September, 1838, he decided as follows: 

It can not be bdieved that CongresB intended to, and did,proyide for a disoontiniiance 
of a pension already granted, upon the event of the widow's second marriage, and still 
that such marriage should not prevent the allowance of the pension in the first instance, 
when the second marriage took place before the pension was granted. I am, therefore, of 
opinion that the Commissioner of Pensions decided correctly in rejecting this dass of 
claims. (Mayo and Moulton, p. 439.) 

This decision was a year and a half after the ^^ explanatory ^ act of 
1837. A supplementary act was necessary, as will be necessary for the 
similar class now claiming under the act of 1878; and on the 23d of 
August, 1842, Congress provided — 

That the marriage of the widow, after the death of her husband, for whose services she 
claims a pension under the act of the 7th of July, 1 838, shall be no bar to the claim of 
such widow to the benefit of that act, she being a widow at the time she makes applica- 
tion for a pension. 

Certainly, if this old legislation has any bearing on the case before us 
it tells us that another act of Congress is needed to pension this claimant. 

Whether the law-makers be or be not influenced by varying dates 
and conditions, whether or not they would now do for later women^ 
through such additional legislation as was always necessary, quite every- 
thing they once did for certain women of the revolution, the decision 
last quoted is independent of time and condition. It rests itself on a 
general principle; and that princii)le is necessarily as applicable to-day 
as it ever was. Were this same Milliken-Morrison case referred to the 
present Attorney General, he could not give a decision more pertinent 
and timely, one that more exactly fits the occasion, than was done by 
the Attorney General on the 18th of September, 1838. Stating the 
meaning of the law of July 7, 1838, aud also the reason of the mean- 
ing, he tells us, in the absence of any especial provision to the contrary, 
that Congress can not be supposed to grant a pension in disregard of 
the only thing for which it stops the pension. 



Eeturning to the act of March 9, 1878, only two things are found that 
claim attention. One is a i)roviso which says : " The pension to widows 
provided for in this act shall cease when they shall marry again.^ This 
proviso does not concern us. We need not discuss the ending of a pen- 
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sion which can not begiu. All that part of the Milliken-Morrisou argu- 
ment which is drawn from this proviso, discussing, however well, the 
prospective character of the inhibition, is irrelevant. That a pension 
can not cease till after it has begun is true ; but a pension in this case 
never lawfully began. If the law does not name as beneficiaries the 
class of women to which Mrs. Milliken-Morrison belongs, then in con- 
sidering her case the proviso which declares only how such pensions as 
it does provide for shall end is of no moment. The objection to the 
allowance of a pension to her is found not in the proviso but in the fact 
that, having remarried to Morrison, she was not the ^^ widow " of the sol- 
dier, and therefore is not included in the act and is not provided for. 

All there is in this act for consideration is the simple statement in the 
first section that these pensions are for the ^* surviving widows" of the 
soldiers of 1812. That is all it says and all it needs to say. Not only 
the women who were the wives of these soldiers, but their widowhood 
also, must have survived till the date of the act, or they can not be pen- 
sioned. The decision under review holds that the widowhood created 
by the soldier's death did survive, although the widow did "marry 
again" after the soldier's death, and defends its position, with what 
success we have just seen, by referring to other acts and decisions under 
other acts, after asserting the inapplicability of "any other statutes." 

It is seen, from all the laws and all the arguments, that Congress 
never pensions the first man's widow for the time she is the second man's 
wife. She must, while a pensioner, be a widow, either the soldier's or 
else another man's. The second marriage must be dissolved before the 
date of the law conferring the right to pension. The acts of 1837, 1842 
and 1854 so declare, and the advocates of a pension to Mrs. Morrison 
must so admit. Her remarriage to Morrison before the passage of the 
act of 1878 was fatal to her claim or it was not. If it was, of course 
that ends her case. If it was not, the fatality was averted by a timely 
dissolution of this marriage. It is not the remarriage, then, but the 
destruction of the ensuing relationship, the ending of the contract, which 
is the vital thing. The remarriage was not destroyed, and could not be 
liidthout a decree of nullity ab initio. If the remarriage was not fatal, 
why is it necessary to dissolve itf If the logic of the case is good, why 
not pension another man's wife! If the law explicitly forbids pension- 
ing another man's wife, it must do so because she is not the soldier's 
widow. This woman was another man's wife after she had been the 
soldier's widow, and the decision is that another man's widow or divorced 
wife is the soldier's widow. If so, why is not another man's undivorced 
wife the soldier's widow ? Eemarriage always ends a pension already 
granted, and remarriage prevents obtaining one if the contract continue 
till the date of the act, but a remamage is nevertheless nullified by 
the date of its dissolution ! Suppose this remarriage had been dissolved 
by Morrison's death instead of divorce, and he too had b^ftsx ^ ^^^V^^b^ 
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in the war of 1812, woald we then reject her claim on his acconnt and 
compel her, if pensioned, to apply on account of Milliken t 



The word ^^widow" is a plain one, and the simple definition of it in 
Webster's dictionary can not be distorted by special pleading ; and I fail 
to see that Congress has attempted to give it any other definition : ^^A 
woman who lost her husband by death and has not taken another." One 
would expect the Millikeu-Morrison decision to fortify itself by the 
definition of the word given heretofore by this Department Why this 
was not attempted is obvious. Secretary Schurz, in 1878, settled ex- 
actly this question, which had arisen under the 6ame act; and between 
that date and the date of the decision here reviewed the Department 
had taken no other ground. The Department then said : 

Herewith are returned the papers * * * rejecting the claim of Elizabeth Lillititon 
for pension, No. 14,940, under the act of March 9, 1878. The said Elizabeth Lilliston i» 
the widow of James Lilliston, and was the widow of Asa Hickman, who was a soldier of 
the War of 1812. Her claim for pension on account of the service of the said Asa Hick- 
man has been rejected bj your Office for the reason that she married after his death. 
The Department concurs with you in the opinion that the phrase " surviving widows" con- 
tained in the first section of the act of March 9, 1878, should not be construed to include 
those who have again married after the death of the person who rendered the service on 
account of which the pension is provided. The construction given by you to the phnuie 
referred to is in accord with the construction uniformly given by the Department to the 
same words occurring in former acts relating to pension and bounty land. Your decision 
rejecting the claim is affirmed for the reason stated. 

The act of February 14, 1871, provides service pensions for certain 
soldiers of 1812, and for such of their " surviving widows'' as had mar- 
ried them before the end of that war and ^^ shall not have remarried." 
It does not exclude those who shall remarry, but does explicitly exclnde 
those who, at the date of the act, shall have remarried. The act of 1878 
provides also for *^ surviving widows," and adds that if they marry again 
their pensions shall cease. It is but an amendment of the former act, 
and is made to include soldiers whose service was shorter, and widows 
who married later, than those provided for in 1871. It is unreasonable to 
suppose that any change aflfecting widows was intended except by includ- 
ing those who had married the soldiers after the war closed* The act 
of 1871, it it does not absolutely compel the interpretation now put upon 
that of 1878, is certainly in the clearest harmony with it, and not in har- 
mony with the departmental decision of April 26, 1888, by which Mrs. 
Milliken-Morrison was pensioned. Had she married the soldier before 
the end of the war, and thus applied under the original act of 1871, she 
would be excluded by the terms of that act ; yet she would then have 
belonged to a class preferred by Congress, and favored for seven years, 
am} placed before the class she does beloug to. 
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The proviBion in the act of Jauuary 29, 1887, the act under which 
Mrs. Haonah Wilson applies, is the same in meauing and almost exactly 
the same in phrase as in the act of 1871. The ^^ surviving widows " of 
certain Mexican war soldiers shall be pensioned '^ Providedy that such 
widows have not remarried." For reasons that apply equally to both 
cases, the decision of April 26, 1888, is reversed, and the rejection of 
Mrs. Wilson's case is affirmed. 

VAXIDITY OF SECOND MABRIAOE. 

Amy p. Sheets. 

Where the yalidity of a second marriage is questioned upon the presumption that th^ first 
wife is Hying, but there exists a reasonable and unrebutted probability of the death 
of said first wife, the Department applies the rule laid down by Bishop, viz: "If by 
the law of the place where parties dwell a mere present mutual consent constitutes 
marriage, then, if they are living in a connection which both desire should be matri- 
monial, but an impediment renders the marriage void, valid marriage will instantly 
arise on the removal of the impediment while the mutual wish for marriage continues. 
It is immaterial to this result whether the impediment was known to the parties or 
not, nor is this a mere rule of emdenee; the law makes them husband and wife." 
(I Bishop on Marriage and Divorce, sec. 505.) 

Assistant Secretary Bussey to the Commissioner ofPensionSy Jan. 8, 1890. 

Herewith are returned the papers accompanying your report of De- 
cember 27, 1889, upon the appeal filed in the case of Amy P. Sheets, 
applicant for pension as widow of Martin Sheets, late a soldier in Com- 
l)any H, Seveuteenth Ohio Volunteers. 

The said Martin Sheets enlisted September 23, 1861, and was dis- 
charged March 2, 1863. In 1875 he filed a claim for pension, on account 
of disease of the left arm and shoulder and resulting disease of the 
lungs, which was allowed. He died ^November 15, 1881. The cause of 
his death is said to have been phthisis pulmonalis. 

The appellant filed her claim December 3, 1881. It was rejected, on 
the ground of her inability to establish the legality of her marriage to 
the soldier. 

From that action the appeal is entered. 

The sole question presented for consideration is whether the appellant 
is the lawful widow of the soldier. The facts may be briefly stated : 
The soldier, Martin Sheets, was married to one Mary Ann Wilson, July 
14, 1856. They had several children, and lived together until about 
1872, when she deserted him. At the May term, 1873, of court-of Lewis 
County, Mo., the husband applied for a divorce, but the court records 
show that his petition was dismissed at the March term, 1874:--cause 
not stated. So far as can be learned, the parties were never divorced. 
Tlie appellant was married to the soldier by a justice oC t^^ ^^^f^Sx^ 
the State of OliiOj September 24, 1876. SVie> can tvo\* \itON^ >Qft58X»\a^ ^"^ 
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wife was not tbcii living, and her insibilit^' to do so constitutes the cloud 
upon her title to pension. The case has been very thoroughly investi- 
gated by your Bureau, atid all probable sources of evidence seem to 
have been exhausted. It is shown that the first wife, Mar}^ Ann Sheets, 
after leaving her family, entered upon a disreputable course of life, 
roving about from place to place. Within the next two years she was 
seen at Columbus, Ohio, and on one of the packet boats plying on the 
Muskingum River, in the neighborhood of McGonnellsville, Morgan 
County, Ohio, where her husband then lived. When last seen, she was 
far advanced in pregnancy, and there is evidence that she was subject to 
fits of dementia. It is reported that she was afterwards heard from at a 
hospital in East Philadelphia, Pa., where she had been confined and had 
given birth to a boy which had died. According to the best obtainable 
evidence, she had not been seen nor heard from by any of her relations 
or friends since 1874, and they are unanimously of the belief that she 
is dead, her death occurring in or about the year 1874. 

On the 9th of November, 1882, a claim for pension was filed by one, 
A. J. Scott, as guardian, on behalf of Cjirrie Sheets, a minor of Martin 
Sheets by his first wife. This claim was rejected on the ground that 
the death or the divorce of the claimant's mother, who had a prior right 
to pension, was not proved. There is also one other minor child of the 
soldier by his first wife, whose whereabouts is unknown. There were 
no children by the second marriage. 

Your report states: 

The vital question at issue raised by the appeal is contained in the presumption of fact 
deduced from the evidence which tends to show that the former wife, not divorced, was 
living at the date of the marriage of the appellant to the soldier and has legal status as 
widow of the soldier and right to a pension, and that the marriage of the soldier to the 
appellant on September 24, 1876, was not valid bj reason of the legal inability of the 
soldier to contract such second marriage. 

This statement does not seem to be consistent with your subsequent 
allegation that ^^It is not shown by the evidence, and probably can not 
be shown, what became of Mary Ann Sheets, the soldier's first wife, 
but a strong presumption of fact is raised that she came to her death 
in or about 1874." 

If there is a presumption that she died in 1874, there can not be a 
presumption that she was alive in 1876. 

Looking only at the isolated fact that the woman was alive in 1874, it 
may be said that there is a presumption that life continued until the 
contrary is proved, or is inferable from the lapse of time, or from other 
circumstances. But there is also a presumption in favor of the legality 
of the appellant's marriage in 1876 — a presumption which, after thorough 
investigation, has not been overcome. Not a particle of testimony has 
been a<ldnced to show that Mary Ann Sheets was alive at thetime of 
said marriage or that any impediment to a lawful union between the 
appellant and the soldier then ex\»t«i(V. It e«ii \i^\» \^^s«^^^\J^»»fore^ 
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that the ceremony of mamage performed Septeitiber 24, 1876, was void^ 
but only tbatatt^re is some reason to doubt its validity. Is tbe doubt 
serious enough To justify your Bureau in withholding the pension 
claimed! As before stated, the only element of uncertainty is the 
absence of direct and positive proof of the death of wife number one 
before the espousal by the soldier of wife number two. On the other 
hand, there are the following reasons for believing that the first wife 
wa8 dead: 

1. She has not been seen nor heard from since 1874. 

2. When last seen she was in delicate health. 

3. It is in evidence that she was much embittered against her hus- 
band and made many threats to do him injury. It is not likely that he 
would have dared to put such a weapon into her hands as the commis- 
sion of bigamy on his part would have been. 

4. The appellant swears that the soldier told her, before their mar- 
riage, that his first wife had died at a lying-in hospital in Philadelphia, 
in 1874. This is entirely consistent with all the facts developed by 
special examination. 

The Department is of the opinion that it would be quite safe to act 
upon the reasonable probability of the death of the first wife in 1874, 
established by the foregoing facts, and admit the validity of the appel- 
lant's marriage without further question. 

The same conclusion may be arrived at in another way. 

Assiiming that no reasons existed for believing that Mary Ann Sheets 
died prior to 1876, there is a sufficient reason for believing that she is 
dead now to be found in the common law presumption of death after an 
absence of seven years. As she was last seen or heard from in 1874, 
this presumption became complete in 1881 — what time in 1881 can not 
be definitely determined, but probably prior to the soldier's death, which 
occurred very near the close of 1881. The margin here is very narrow, 
but it seems most reasonable to assume that the impediment to a lawful 
marriage between the appellant and the soldier was removed (by legal 
presumption of the death of the former wife) some months before the 
said soldier died. At the time of the removal of the impediment he 
and the appellant were living together in a relation which they mani- 
festly intended and desired to be matrimonial, and which continued 
until dissolved by the death of the soldier. They were residing, more- 
over, in a state in which common law marriages are valid and binding. 
The rule laid down by Bishop (1 Bishop on Marriage and Divorce, sec. 
505) as applicable to such cases is as follows: 

If, by the law of the place where parties dwell, a mere present mutual consent consti- 
tutes marriage, then, if they are living together in a connection which both desire should 
be matrimonial, but an impediment renders the marriage void, valid marriage will in- 
stantly arise on the removal of the impediment while the mutual wish for marriage con- 
tinues. It is immaterial to this result whether the impediment was kcvovYw tx^ ^W -^"^xSKjes^ 
or not, nor is this a mere rule of evidence; the law m&Vea W\^m\wx^^\A^\i\^\V^. 
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Even where this role doea not prevail the courts have held that cohab- 
itation under the circumstances above described raised^ prima facie 
presumption from which juries might infer that a marrhge was solemn- 
ized after the removal of the impediment 

JX is immaterial, in this case, whether the continued cohabitation of 
the appellant and the soldier, after the lai>se of seven years from the 
date at which his first wife was last heard from, constituted marriage, 
or is only evidence from which marriage may be presumed. In either 
event the appellant is entitled to recognition as the legal widow of the 
soldier. 

The rejection of her claim upon the ground heretofore stated is tiiere- 
fore overruled, and, if no other objection to its allowance exists, it may 
be allowed. 

The claim on behalf of the minor child by the first marriage will also 
be readjudicated in accordance with this decision. 



SERVICE— FEE. 

Orpheus H. Budlong, attorney. 

The fee in a claim for pension is to be allowed only in case some necessary senrioe is ren- 
dered by an attorney. The law governing articles of agreement sets forth that the 
fee agreed upon is " for and in consideration of services done and to be done." The 
rule is, no service, no fee. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Jan. lOj 1890, 

• •• 

Herewith are returned the papers which accompauied your report of 
the 18th of November, 1889, upon the appeal of Orpheus H. Budlong, 
of this city, from the action of your Bureau refusing to allow him a fee 
in the pension claim of Hosea Chase, Certificate No. 371,383. 

The application of the said Hosea Chase for pension was filed on the 
31st of December, 1879. 

On the 22d of September, 1884, Orpheus H. Bndlong, the appellant, 
filed a power of attorney authorizing him to prosecute the claim. By 
letter from the Bureau of Pensions dated August 31, 1885, Mr. Budlong 
was advised of the evidence required to sustain the claim. No evidence 
was filed by Mr. Budlong. 

In the early part of May, 1887, the applicant was informed as to the 
evidence required in his claim, and in the latter part of that month he 
filed such evidence. 

On the 10th of August, 1887, the certificate for the pension was issued. 
No fee was certified. 

Mr. Budlong appeals from the action refusing to allow him the fee m 
the case. 
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The report of your Bureau upon the appeal sets forth that uo fee was 
3ertified to Mr. Budlong for the reason that he rendered no service in 
(;he prosecution of the claim. 

It appears from the appeal of Mr. Budlong that he does not claim to 
Liave performed any service in the prosecution of the case. His claim 
x> the fee is based upon the fact that he was regularl}' appointed attor- 
ley in the case, and the allegation that his failure to i)erform any service 
ivas due to delay of the Bureau of Pensions in informing him whatevi- 
lenee was necessary in the case and the faiUire afterwards of the appli- 
cant to reply to his letters. 

It must be conceded that Mr. Budlong was entitled to earlier infer- 
nation from the Bureau of Pensions concerning the case, but the only 
question now to be determined is whether, under the circumstances as 
[-hey existed, the appellant is entitled to the fee prescribed by law for 
Ihe prosecution of the claim. 

A i>ower of attorney in a claim for pension is not such a contract as, 
in the absence of any service rendered thereunder, entitles the attorney 
bo a fee. The whole tenor of the law upon the subject is that the fee 
ill a claim for pension is to be allowed only in case some necessary serv- 
ice is rendered by an attorney. Section 4785, R. S., refers to the fee as 
compensation ^^ for services in prosecuting a claim." The form prescribed 
in the law for articles of agreement as to a fee sets forth that the fee 
agreed upon is ^^for and in consideration of services done and to be 
done." The provisions of former laws upon the subject set forth specifi- 
cally the character of the services for which the fee should be paid. 

As Mr. Budlong performed no service in the prosecution of this claim, 
there is no authority for the payment of the fee claimed. 

The action from which the appeal is taken is approved. 



NO PENSION, NO FEB. 

W. p. Leonard, attorney. 

The payment of an attorney's fee must be made out of the pension required by the law to 
be paid. If there be no pension due, no fee will be paid. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Jan. lOj 1890, 

Herewith are returned the papers which accompanied your report of 
the 20th of November, 1H89, upon the api^eal of W. P. Leonard, of 
Evansville, Ind., from the action of your Bureau refusing to certify to 
him a fee for the prosecution of the pension claim of Simeon Gleeson, 
Certificate No. 434,092. 

The appellant was duly appointed attorney in this claim and filed 
articles of agreement for a fee of $25. He prosecuted the claim to a 
successful issue. On the 28th of May, 1^8^, tti^ cft?c\5AL<c»\fe ^1 ^^Rs«i.^^w 
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W(is issued. After the issue of the certificate it was a^scertaiued that 
the said Simeon Gleeson died on the 11th of December, 1888, at the 
National MilitJiry Home, Leavenworth, Kaus. He left no widow, hot 
chihl under the age of sixteen years. 

Tlie report of your Bureau upon the appeal sets forth that " the con- 
tract fee of $25 was certified to Mr. Leonard, but was not paid for the 
reason that the claimant having died before the issue of the i)ensioQ 
certificate without leaving a widow, or child under sixteen years of age, 
and there being no reimbursement claim under section 4718, B. S., uo 
l)ension was paid." 

Tlie fee for the prosecution of a claim for pension is to be deducted 
from the amount of pension when the first payment is made. (Section 
4709, R, S). The agent for paying the pension is merely the agent of 
the pensioner for the payment of the attorney's fee out of the amount 
of the pension requireil by the law to be paid. If there is no pension 
due under the law, no fee can be paid. It appears that in this case 
there is no person entitled under the law to the pension, or to any part 
thereof. There is, therefore, no fund from which a fee can be paid. 

The action from which the api)eiil is taken is, therefore, approved. 



••TOTAL DISABILITY" RATINGS-STATUTORY DEFIXITIOKS, 

Andrew M. Luke. 

1. Constniction and application of the clauses proyiding for total disability and equira- 

lencies of total disability in a hand or a foot for the performance of manuallabor, in 
the acts of March 3, 1K83, and August 4, 1886. 

2. The differences shown between the disabilities defined in the acts of March 3, 1883, and 

August 4, 1886. 

3. The ruling of the Commissioner of Pensions^ dated April 22, 1889| defining total ina- 

bility to perform manual labor, in the case of John Nebb, late private, Company D, 
Indiana Cavalry, expressly overruled and rescinded, said ruling being regai'ded as 
an instance of departmental legislation equivalent to an amendment of the law fraught 
with fatal consequences to the integrity of the law itself. 

Assistant Secretary Bussey to the Commissioner ofPensumSj Jan, 10^ 1890, 

Herewith are returned to you the papers in the case of Andrew M. 
Luke, late ciiptiiiu, Company B, Seventh Indiana Yoluuteers, they hav- 
ing been considere<i by the Department on appeal from the actiou of 
your Bureau rejecting his claim for increase of pension. In your report 
on this appeal, under date of June 20, 1889, you say : 

• 

The appellant is a pensioner on account of a gunshot wound of the right sAon&ler and the 
right hipf and, during the i>eriod from March S, 1883, has been receiving $24 per month. 
* * * The pending appeal is based upon the action of this Bureau in refusing to 
advance the rate beyond the present limit, on the ground that the amount referred tola 
the highest rate for said wounds to wVvicVv he U \a,^i\)W7 «i\V\>\^, 
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The papers iti the pensioner's case, with the api)iicatioii for increane 
of rate, were submitted by you to the boartl of medical examiners of 
your Bureau, and, May 6, 1889, after a review of the medical and other 
evidence therein, the same were returned to the chief of agents' division 
with the following expression of opinion, approved by the Medical 
Beferee: 

Claimant now receives $24 per month for the eombmed dUabUiHa resulting from gun- 
shot wound of right Aouider and righi hip. As it is not shown by medical examinations, 
or by testimony on file, that he is totally dinabled for manual labor in right arm, or hand, 
or in right leg or foot, he is not entitled to increaae under recent rulings of the honorable 
Commissioner of Pensions. If he can file competent testimony showing that either hand 
or foot b totally dimJbied, or that he is disabled for the performance of ordinary manual 
labor, in consequence of the eamhitud diKtbilUiea he will be entitled to another examinaiion 
looking to increase, either under act of August 4, 1886, or the general law. 

The ground upon which the pensioner bases this appeal, filed in the 
Department May 3, 1889, is stated by himself in the following terms : 

The claimant appeals for a reconsideration of his claim because said rejection is based 
on an erroneous interpretation of the law as to what constitutes *^a total disability;" that 
he is in fact totally disabled in one arm and one foot for any purpose of manual labor, and 
.that his case comes within the ruling and interpretation of the law as laid down by the 
'Commissioner of Pensions in the ease of John Nfbby private, Company D, Indiana Cavalry, 
iliis arm and leg being "useless in the performance of any ordinary manual labor'' — ^such 
work as is crdinairUy d§me by day labereri" 



It apxiears that this pensioner is now rated under that clause in the 
act approved March 3, 1883, which provides that — 

All persons on the pension roll and all persons hereafter granted a pension who, while 
in the military or naval service of the United States, and in the line of duty, shall have 
lost one hand or one foot, or been totally, or permanently, disabled in the same, or otherwise 
so disabled as to render their incapacity to perform manual labor equivaUnt to the loss of 
a hand or a foot, shall receive a pension of $24 per month. 

It is obvious, therefore, that, inasmuch as the pensioner has not lost 
either a hand or a foot, he is rated upon the ground that he is " otJier- 
wise so disabled as to render his incapacity to perform manual labor 
equivalent to the loss of a hand or a foot." The rating which has been 
allowed the i)ensioner under the aforesaid clause of the act of March 3, 
1883, is based upon the doctrine of equitaUncy of disabilities for which 
that act provides ; and the clause is applicable to the pensioner not 
because of the degree of the general disabilities with which he may be 
afflicted, but because of the specified disabilities of "right shoulder and 
right hip^^ as alleged by him. The pensioner has not lost a limb, but 
the disabilities found to exist, by reason of "gunshot wound of the 
right shoulder and the right hip,'' are held as equivalent to the disability 
resulting from the loss of a hand, or a foot, " in the performance of 
manna] labor." 
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The i)ensiouer contends, however, that he is entitled to an incretueoi 
rating because, ^r«^y ^^he is, in fact, totally disabled in one arm and one 
foot for any parpose of manual labor " ; and, secofidj because ^' hu case 
comes within the ruling and interpretation of the law as laid down by 
the Commissioner of Pensions in the case of John Nehbj private. Com- 
pany D, Indiana Cavalry, his arm and leg being useless in the perform- 
ance of any ordinary manual labor ^ — ^^ such work as is ordinarily done 
by day laborers.^ But, in order that the pensioner's rating may be in- 
creased beyond $24 per month, it must appear that he is entitled to the 
benefits of the second clause in the act, approved March <?, 1883j which 
))rovide8, ^Hhat all persons now on the pension rolls, and all persons 
hereafter granted a pension who, in like manner, shall have lost either 
an arm at or above the elbow^ or a leg at or above the knecy or shall have 
been otherwise so disabled as to be incapacitated for performing any 
manual labor, but not so much as to require regular personal aid and 
attendance, shall receive a pension of f30 per month"; or, of the first 
clause of the act, approved August i, 1886^ which provider that '^all 
persons on the pension rolls and all persons hereafter granted a pension 
who, while in the military or naval service of the United States and in 
line of duty, shall have lost one handy or one footy or been totally disabled 
in the same, shall receive a pension of $30 per month" ; or of the second 
clause of the same act, which provides that '^all persons now on the 
pension rolls, and all persons hereafter granted a pension, who, in like 
manner, shall have lost either an arm at or above the elbow, or a leg at 
or above the knee, or been totally disabled in the same, shall receive a 
pension of $36 per month." 

The evidence, however, hi the accompanying papers does not show 
that the pensioner is '^ so disabled as to be incapacitated for performing 
any manual labor," the fact being that, notwithstanding his disabilities, 
he does perform some manual labor ; and, therefore, he is not entitled 
to the benefits of the aforesaid second clause in the act of March 3, 1883, 
The pensioner, having lost neither <<one hand," nor ^^one foot," and not 
being ^' totally disabled " in either one hand or one foot, is not entitled to 
the benefits of the aforesaid first clause in the act of August 4, 1886; 
audit furthermore appearing that the pensioner has lost neither ^^an 
arm at or above the elbow y^ nor "a leg at or above the hneCy^ nor been 
"totally disabled in the same," he can not, in view of the evidence, be 
rated at $36 per month, as provided by the second clause of the act of 
August 4, 1886. It is obvious from the terms of the act of August 4, 
1886y amending the act of March 3, 1883y that, while the ratings for the 
specific disabilities named therein are higher than the ratings in the act of 
March 3, 1883y it makes no provision for equivalencies of disability, or 
for disabilities resulting from sources otherwise than those si)ecifically 
described; and, therefore, under the act of August 4, 1886, those disabil* 
ities, for which provision is made in the afore-mentioned first and second 
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clauses, must be total in fJie limby or in the part expressly named, ¥o 
room is furinshed by either of these clauses for either analogies or etiuiv- 
alendes of pensionable disabilities having reference to the capacity for 
"performing manual labor." 



In his appeal from the adverse action of your Burciin refusing to 
allow him an increase of rating "because he is not totally and perma- 
nently disabled in one ann and one leg^^ as claimed, the pensioner con- 
tends, as already quoted, that "his case comes within the ruZin^ and 
interpretation of the law as laid down by the Commissioner of Pensions 
in the case of John Nehbj private, Company D, Indiana Cavalry," his 
arm and leg being " useless" in the performance of manual labor — "«ttcA 
work as is ordinarily done by day laborers,^ The " ruling and interpreta- 
tion of the law, as laid down by the Commissioner of Pensions in the 
case of John Kebb," were made April J22, 1889^ and were avowedly in- 
tended to define what constitutes total disability under the act of August 
4, 1886. Said "ruling and interpretation" were expressed in the follow- 
ing terms : 

1. Whenever a disabilitj exists by reason of wound, injury, or disease below the elbow 
or knee, in a degree sufficient to debar a claimant from using a hand or foot in the per- 
formance of ordinary manual labor, total disability in that hand or foot will be catumtd 
to exist. 

2. Whenever a disability exists by reason of wound, injury, or disease in any part of 
the affected members, in a degree sufficient to render that member useless in the perform- 
ance of ordinary manual labor, total ditahilUy of arm, or leg will be cusumed to exist. 

By '' ordinary manual labor,'' in the above ruling, is meant sucfi work as ts done by day 
laborers in the ordinary acceptance of the term. 

(Claim of John Nebb, late private, Company D, Fifth Indiana Cavalry, Certificate No. 
97,855.) 

A comparison of the act approveil August 4, 1886, with tlie terms of 
the foregoing "ruling and interpretation " will clearly disclose the incon- 
sistency between tliem. The act does not contain the expression ^^ ordi- 
nary manual labor j^ nor does it contain a^ty expression that would either 
anthorize, or justify the Department in assuming that inability in a hand 
or a foot, in an arm or a leg for the performance of "ordinary manual 
labor" is equivalent to total disability in the members affected. 8till 
further removed from an accurate interpretation of the statute is the 
ruling in its definition of "total disability'' as meaning, by "ordinary 
manual labor,'' "«i«cA work as is done by day laborers in the ordinary 
acceptance of the term." Total disability to perform ^^any manual 
labor" is intended by the statute to mean not inability to perform the 
"ordinary manual labor" done by "day laborers," wherein muscular 
power, if not other elements of physical endurance, is required, but it 
means inability to perform any manual Uibor wherein the element of 
usefulness^ or oi profit^ or of capacity for earning subsistence is involved. 
A man might be utterly incapacitated, by xea^w o^ \a& d.\AQ9D^\\K«^^\i^ 
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do the ^^ ordinary manual labor" required in chopping wood, or in plow- 
ing a field, or in carrying burdensome weiglits, and, yet, he might, with 
comparative ease, do the ^^ordinary manual labor" required, for instaooe, 
in writing, or in painting, or in artistic drawing — any one of which 
occupations might be, to the pensioner, a profitable and easy means of 
livelihood, and, yet, the necessary manual labor be comparatively light. 

The aforesaid ruling in the Nebb case has never been approved by 
the Department, and it is obvious that the adoption of it w^ouhl be an 
instance of departmental legislation, fraught with fatal consequences to 
the integrity of the law itself. *' Total disability " of hand or of foot, of 
arm or of leg, as expressed by the statute, needs no injection of such 
phrases as ''ordinary manual labor" and "such work as is commonly 
done by day laljorers, in the ordinary acceptance of the t^rm," to give 
it meaning or significance, nor is there any reason to infer that the 
Congress intended that the st-iitute should be so interpreted. Sucb a 
ruling, if allowed to become a precedent, to be followed in the enforce- 
ment of the act of August 4, 1886, would be equal, in its effect, to an 
amendment of the statute, erecting a new standard by which to determine 
the nature and degree of a disability — thus changing the original intent 
of the law-making power; and, hence, said ruling is hereby rescinded 
and declared null and void. It was authorized by neither the practice 
of your Bureau nor the established construction of the law. 

The question raised by the pensioner as to the adequacy of the rating 
allowed him, under the law, to the degree of his alleged disability ofters 
a large field for diversity of opinions, both lay and medical; but tbe 
discussion of such a question can not affect the judgment of the Depart- 
ment in interpreting the law itself. If the question be properly raised, 
it suggests only the need of additional legislation to remedy the defect 
in existing statutes. 

The Medical Referee indicates in his opinion, already quoted, that, 
while the pensioner is not entitled to a higher rating upon existing evi- 
dence, yet, he might be properly given another medical examination, 
with a view to ascertaining the present degree of his disability. In this 
suggestion I concur, but you can exercise your own discretion in tbe 
j>remises. 

The action of your Bureau in rejecting the application for increase is 
approved. 

XEW DISABILITY— FEE. 

William H. Dietz. 

The phrase, "a new disability," occurring in section 4, act of July 4, 1884, refers to a disa- 
bility alleged for the first time after the issue of a pension certificate. Where two 
or more causes of disability for which pension is granted were alleged in the original 
declaration they will be regarded as constituting one claim for* which but one fee 
can be allowed. 
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Asiiitant Secretary Buseey to the Commissioner of Pensions j Jan. 9^ 1890. 

Herewith are returoed the papers which accompanied your report of 
November 11, 1889, upon the appeal of William H. Dietz, of Kingston, 
Ten n., from the action of your Bureau refusing to allow him a fee upon 
the issue, dated September 28, 1880, of Certificate No. 173,203, in ftivor 
3f James B. Thompson. 

The said James K. Thompson Med his chiim for ))en8ion on the 16th 
)f May, 1872. He alleged disability from the results of typhoid fever, 
ind from a gunshot Afound of the left kidney. He appointed William 
3. Dietz, the appellant, attorney in the case. With the application, 
articles of agreement for a fee of $25 were filed. 

On the 8th of September, 1880, a certificate was issued for pension 
or the wound of the buck. A fee of $25 wa« paid to Mr. Dietz. 

On the 27th of February, 1885, another set of articles of agreement 
^tween the claimant and his attorney as to a fee of $25 were filed. Mr. 
>ietz continued the prosecntion of the claim. On the 26tli of Septem- 
ber, 1889, a certificate was issued granting additional pension on account 
f disability from disease of the chest, the result of typhoid fever. 
Jpon this issue no fee was certified. 

The appeal is from the action refusing to allow a fee on the second 
jsue of the certificate. The appelhuit contends that the claim upon 
rbich the certificate, dated September 26, 1889, was issued, was a claim 
' for increase of pension on account of a new disability,'' and one, there- 
ore, in which a fee is due. 

Both of the causes of disability on account of which pension was 
;ranted in this case were alleged in the original declaration. The por- 
ion of the claim based upon disability resulting from typhoid fever was, 
herefore, not such a claim as is referred to in the law as '*• a claim for 
iicrease of pension on account of a new disability." 

The Department holds that the phrase, "a new disability,'' occurring 
n the fourth section of the act of July 4, 1884, refers to a disability 
lleged for the first time after the issue of a pension certificate. In this 
ase, the original claim was made up of two portions. For the prose- 
ution of the whole claim, but one fee, not exceeding $25, was allowable, 
?he full amount of that fee was paid upon the issue of the. first certifi- 
ate which was for a portion only of the pension. There is no authority 
or the payment of any additional fee in the case. 

The action from which the appeal is taken is, therefore, affirmed. 



LINE OF DUTY'-RECORI> OF DESERTIOX. 

Jacob Bowersmith. 

. The Government can not be relieved of responsibility for the injuries incurred by the 
soldier in line of dut^ while it is faithfully pursued \ atid wWx^ ^ ^^\^\ \\:wNXi^^%v\* 
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ice incurred an injury as the accidental result of a scuffle, in which he was not a 
participant and tu which he did not contribute, he is held to have been in the line of 
duty for [lensionable purposes. 
2. Where a charge of desertion frtiQi the service in the War with Mexico remains on th« 
record of the War £>e|mrtment against a soldier who enlisted in the service in Ui« 
war for the Union, therein incurred pensionable disabilities in the line of duty and, 
thereafter, was formally discharged from the service, it is held that the old record 
of desertion can not be interposed to deny him pension for disabilities incurred bj 
reason of the latter service. Re-enlistment, without objection on the part of the Gov- 
ernment, and faithful service neutralized and condoned the old ofienae. 

AMistant Secretary Bussey to the Commissioner of Pensions, Jan. 30, 1890, 

The claim for invalid pension, filed March 7, 1885, by Jacob Bower- 
smith, late private, Company A, One Hundred and Fifty -fourth Regi- 
ment, Indiana Volunteers, having been rejected by your Bureau on the 
ground that " the alleged injury was not received in the line of duiy,^ 
wa<s appealed to the Department November ^0, 1888, and said rejection 
was theraupon affirmed, January 19, 1889. 

The basis of this claim (Ko. 534,148) was the allegation that — 

About April 1, 1865, while in the tunnel of the Baltimore and Ohio Railroad in West 
Virginia, he (claimant) was injured in the groin, hips, and kidneys^ bj reason of being 
jammed against the guards of the railway car on which he was being transported, hy some 
drunken soldiers — resulting in rheumatism and other complaints. Affidavit filed June 
12, 1885, alleges that he was injured by fellow soldiers, in rough play, throwing him 
against the end of a seat. 

The claimant enlisted March 20, 1865, in Company A, One Hundred 
and Fifty-fourth Regiment, Indiana Volunteers, and was discharged 
from the service August 4, 1865, by reason of "compliance witli Special 
Order No. 7, Middle Military Department, Baltimore, Md., July 28, 1865." 

Claimant's original declaration alleges that — 

While being transiiorted from Parkersburg, W. Va., towards Harper's Ferry, in a box-car, 
in compliance with orders of his superior officers, he was thrown from a small Ik>z, on 
which he was sitting, by some fellow soldiers engaged in a playful scuffle, who nished 
against him with great force, stepping u{)on him and permanently disabling him; that 
he was in no wise engaged in said scuffle, did not bring it about, nor participate therein, 
and that he could not have escaped from the car and thus avoid Lieing injured. 

In support of claimant's declaration as to the origin of his disabili- 
ties in the service, there appears in these papers the affidavit of Tillfurd 
Dagger, the first sergeant of claimant's company and an eye-witness to 
the circumstances that attended the incurrence of the alleged disabili- 
ties. Mr. Dagger, now a citizen of Fountain County, Indiana, swears, 
August 17, 1885, that— 

He was late first sergeant of Company A, One Hundred and Fifty-fourth Regiment 
Indiana Volunteers, and was in said company from its organization till the muster oat 
from service in August, 1865, and knew Jacob Bowersmith, as well as most of the men in 
said company and regiment. Affiant further says, while en route from Indianapolis, Ind^ 
to SteveDSon, Va., the boys of the company gol Vo «iv\Mv\i% lu the car in which the claim- 
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ant and affiant were, and they who were in the scuffle fell on Jacob BowerHmiih, piling 
over him and hurting him; and he was not one who was in the scuffle but was near by 
and in the part of the car where the scuffle took place. The day after getting to Steven- 
son, by order of Captain Ira Jones he was sent to one of the hospitals at that place from 
which he returned in a few days some improved, as the swelling was some reduced in his 
hip and testicle, in which he was hart. Affiant knows that claimant was hurt in the hip 
and testicle by teeing him examined by the doetort and frequently seeing the hurts which 
were much swollen and made him lame. He was unfit for duty and was excused by writ- 
ten orders of the doctors. Affiant further declares that claimant was nearly all the time 
confined to his tent ; and by exposure, having to lay on the ground in damp wet weather, 
he was afflicted with a severe cold and was noticeable by cough, with thick mucus expec- 
toration. These afflictions were continnoas op to discharge of the regiment in August* 
1865 — so much so that the claimant was excused, and unfit for duty. 

The foregoing affidavit stands unrefuted and unimpeaclied in these 
papers, but is corroborated by oth(»r testimony in support of claimant's 
declaration. Various witnesses, lay and medical, testify also to contin- 
uance of claimant's alleged disabilities of bip and testicle, and to the 
existence of varicocele, from discharge until May, 1885, at which date, 
two months subsequent to the filing of his declaration, he was residing 
at Brunswick, Mo., and was examined by tlie board of surgeons at 
Moberly, Mo., who made of said examination the following report: 

Touching the cause and degree of the disability for which he claims a pension, he 
(claimant) makes the following statement, viz : " I am disabled from performing manual 
labor from the above-named injuries (injury to groin, hips, and kidneys, and rheumatism), 
which 1 received in a tunnel on the Baltimore and Ohio Railroad, near Parkersburg, W. 
Va., on or abont lOth day of April, 1865." The examination reveals the following ob- 
jective facts in support of his statements : We find a very thin spare man with muscular 
system of lower extremities greatly atrophied. We find an extensive varicose condition of 
lower extremities, with small varicose ulcers extending from the hips downwards, with ^ 
large varicocele of the right spermatic cord, and large varicose veins in the scrotum, with 
an enlarged soft testicle. We find an evident pericarditis with mitral insufficiency ; there 
is an intermission of the heart's action abont the fourth beat. We find no evidence of 
any kidney trouble. We attribute the atrophy and varicose condition as due to the path- 
ological changes from rheumatism and injury to groin. Lungs and liver and all other 
organs In normal condition. No hemorrhoids. He is, in our opinion, entitled to \ rating 
for the disability caused by rheumatism and efiects; \ for that caused by varicose condi- 
tion—the sum of which aggregates |. 

The foregoing certificate of medical exasadnation, dated May 20, 1885, 
when considered in connection with the testimony in these papers relat- 
ing to the origin and to the character of claimant's disabilities, is con- 
firmatory of the conclusion that said disabilities were incurred in the 
service in the manner and at the time alleged by claimant, and that they 
existed in a pensionable degree from the date of his discharge to the 
date of filing his declaration for pension. This conclusion is not ques- 
tioned by the action of your Bureau, nor by that of the Department in 
its decision, January 19, 1889, affirming the rejection of the claim ; and 
the failure to question the statements of claimant and of his witnesses 
may be fairly construed into an admission of the facta s>e.tfeK:^\^\a.NJs^<^ 
23044— yoi.. 3 20 



3(>> DECISIONS RELATING TO PENSIONS. 

origiual application. The adverse departmental decision which I am 
asked to reconsider and to overrule is based not upon a denial of the 
facts alleged by claiinant, but upon the ground that, " assuming tlie 
case to be as stated by claimant," he was not in line of duty when bis 
disabilities were incurred. In support of this view, the decision quotes 
the rulings of the preceding administration in the cases of William Jones 
(vol. 1, P. D., p. 78); William M. Ammermau (vol. 1, P. D., p. 5); William 
Brokenshaw (vol. 1, P. D., p. 333) ; Alexander Gillespie (vol. 2, P. IX, p. 
15) ; and Jesse M. Stillwell (vol, U, P. D., p. 8^3), et«. Under the rulings 
made by my predecessor with reference to accidental injuries in the 
aforementioned cases, it might be now held that the disabilities alleged 
by the claimant in this motion for reconsideration were not incurred in the 
line of duty ; but said rulings have been rescinded by the presei^t admiu- 
istration of the Department, and, thereby, the definition of line of duty 
for pensionable purposes broadened, in harmony with the obvious spirit 
of the pension laws. In the decision made by me, March 25, 1889, on a 
motion for reconsideration, overruling the adverse departmental decision 
of June 25, 1886, in the case of William Ammerman, 1 held that, 'Mn 
order to give title to pension, the injury or disease which causet the 
disability for which pension is claimed must have had a connection with 
the service as a result; and, upon the facts set forth in the former decis- 
ion, it is held that the injury for which pension was claimed was con- 
nected as a result with the military service. Ammerman was ir his 
proper place, ready to perform such duty as might be required ^ and 
the alleged injury was incurred without fault or neglect on his partJ^ 
Again, in the decision rendered by me, April 27, 1889, overruling, on a 
motion for reconsideration, the adverse departmental opinion of ^ pril 
14, 1887, in the case of William Jones (No. 258,172), I held that-. 

1. A soldier, while under orders and obeying army regulations, is in the line of duty 
for pensionable purposes. The Government can not be relieved of responsibility for the 
injuries incurred by the soldier in line of duty while it is faithfully pursued. 

2. Where soldier, a member of the guard, wliile standing against a rail or balustrade, 
eating his rations at dinner time, immediately in front of his quarters, was pushed or 
thrown backward over said balustrade by two comrades who engaged in a sevffle to which 
the soldier did not eonirilmUf and tliereby incurred injuries: Heldj the injuries were re- 
ceived in the line of duty for pensionable purposes. 

In both of these cases — Ammerman and Jones — the soldier was thf' 
recipient of accidental injuries that were not due to contributory negli- 
gence on his own part; and the rulings made by me in said cases are 
plainly applicable to the case now under consideration. The same is 
also true of the rulings made. in each of the other cases to which refer, 
ence is made in the adverse decision which I am now examining. This 
conclusion is sustainc'd by the following statement of this case, as it 
appears in the pending motion for reconsideration, viz : 

Jacob Bowersmith, late of Company A, One Hundred and Fifty-fourth Regiment In? 
(Imim YoJufiieprsj claimant lor p^n^m wMex ^t^^Wc^Xvoivv \Nvx\scAi^r^ 534J48, in support 
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of his application for reconsideration and ap[)eu1 to which this ntateineiil is attached, states 
that the circumstances under which he received the disability for which he claims a pen- 
sion appear to have been inaccurately state<l, or else, were misunderstood by the examiners 
in the Bureau of Pensions, because he alleges that he was in the line of duty when the 
said injury was received, and secondly, tliat said injury was received without fault or con- 
tributory negligence on his part, and, so far as he was concerned, it was unavoidable on 
his part. He alleges that the facts were as follows : He enlisted the 20th of March, I860, 
and on the 18th or 19th day of April, 1865, ho was ordered to enter into a box car and 
was transported therein from Parkersburg, VV. Va., towaixls Harper's Ferry, Va., and, 
while in said car at the time the same was in rapid motion, he was sitting near the center 
of said car upon a small box, some of the men (most of whom were strangers to him, but, 
also, fellow soldiers) began to scuffle in a playful way and a number of them rushed against 
him with great force, kn(x:ked him off his scat, on the bottom or floor of the car, and 
stepped u[K)n him and fell upon him, and the heel of some one of this crowd stepped upon 
his left testicle, injuring it and, also, stepi^ed uptm and bruised other parts of his body, 
resulting in a permanent injury. This claimant further states that he wis in novfite engaged 
vn ioid icuffltf that he did not bring it about, did not participate therein, and the circum- 
stances were such that he could not have eKca|)ed from the car and thus avoid being injured. 

Accepting the foregoing statement as true, it becomes obvious tbat 
the claimant in this case was tht5 helpless victim of injuries which he 
did not cause and which be could not avert; and, in view of the facts, 
I sustain this motion upon the same principles on which rest the recent 
rulings rescinding the adverse opinions of my predecessor in the afore- 
said cases of Ammerman and Jones. Claimant was evidently not a 
voluntary participant in the said scuffle, but was in line of duty for pen- 
sionable purposes when his alleged disabilities were incurred. 



With reference to a diflFerent feature of this case, arising upon the 
records of the War Department, the adverse ruling of my predecessor, 
dated January 19, 1889, contains the following statement, viz : 

There is another reason why claimant is not entitled to pension. The Adjutant Gen- 
eral's report, as furnished under date of October 29, 1886, says: "This man, under the 
name of Jacob Bowersmith, deserted Company B, Third U. S. Infantry, July to^ 1847^ and 
enlisted in thU organization (Company A, One Hundred and Fitty-fourtb Indiana Volun- 
teers) in violation of the Twenty-second (now Fiftieth) Article of War. This office can 
not recognize the legality of this enlistment, nor any claim for services rendered there- 
under. The law views him as in a continuous state of desertion during the whole period 
of enlistment. Case is not covered by the act of May 7, 1886, as the man was absent in 
desertion over three mon(A«. Charge of desertion Jviy 10 , 1847 ^ from Company B, Third 
U. S. Infantry, can not be removed." 

It api>ears from the papers in this case, as well as from the foregoing 
quotiition from the report of the Adjutant General, that Jacob Bower- 
smith was marked July 10, 1847, as a deserter from Company B, Third 
Begiment, U. 8. Infantry, in which he served during the war with Mexico^ 
and that, at the date of his enlistment in the late war for the Union, 
March J20j 1865^ the old charge of "desertion'' still lingered »»^^\Vi^\\\\sv 
in tUe recpnl of th^ Wm Departm^jut \ m\d. \\\^ ^.(V^xxVvj^^yX ^vsvx^x*^ ^^^ 
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refiiijcs t<) expunge the charge from said record. In view of tliis record 
and. of tlie action of the Adjutant General, the questions arise, first, 
does the fact that chiimant deserted from the service in the trar icith 
Mexico affect or impair his chiim for pension on account of disabilities 
incurred by him in the line of duty while serving ns an enlisted man in 
the tear far the Union? And, secondly, did not tlio Grovernment, by 
accepting his services in the war for the Union, thereby neutralize and 
make null and void whatever legal effect might have oUierwise followed 
the record of desertion from a different and long anterior service? In con- 
sidering these inquirie^s, I am governed by the following considerations: 
1. The record of desertion, in this case, was mmle with reference to 
an entirely different service from that in which claimant alleges the in- 
cnrrence of the disabilities on account of which he now applies for pen- 
sion. If chiimant's application were based npon disiibiiities contracted 
by him in the Mexican War from which he deserted, July 10, 1847, the 
record, to which reference is now made, might be considered as tenable 
ground on which to rest the rejection of his claim; but the claim sus- 
tains no relation to service in the wai^with Mexiw, nor to any disabUittf 
incurred therein. Between the two services, there had elapsed a period 
of nearly eighteen years, and the military organization from which 
claimant deserted in the Mexican War, July 10, 1847, was relieved 
from, though not disbanded, at the close of tJiat service* The Gov- 
ernment neither tried, nor punished, nor even arrested claimant for 
the alleged desertion. It voluntarily waived the exercise of its right to 
arrest, to try, and to punish, not only permitting eighteen years to 
))ass away without asserting said right, but, at the exi)iration of that 
period, March 20, 18G5, accepting claimant, without objection^ as an 
enlisted soldier in the war for the Union. The Government, to which the 
service of loyalty is due from each and all of its citizens, has plenary 
power either to condone or to pardon any offense that a citizen may com- 
mit against its authority, and it did condone the offense of claimant 
in this appeal when, on the 20th of March, 1805, it accepttnl his services 
as a soldier, notwithstanding the aforesaid record of desertion from the 
war with Mexico. The Government can not now plead ignorance of the 
record, nor can that record be now so used against the soldier as to im- 
pair his status as an applic<aut for pension on account of disabilities 
incurred by him in the line of duty in tlie war for the Union. The Gov- 
ernment so far icaived its right to arraign and to punish the claimant 
upon the old record as to lose its remedy by reason of its own act; and 
said act may be fairly construed as equivalent to an intentional pardon 
of the alleged offense. If the record of desertion, now standing against 
claimant, appertained to claimant's service in the war for the Union, in- 
stead of that in the war with Mexico, it might be proper ground for the 
rejection of the present claim ; but these papers contain the original 
copy of claimant's honorable discharge from the Union service, whereby 
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his enlistment therein, without objection, was confirmed and ratified by 
the Oavemment itself. 

2. It is obvioas that the A<^utant General, in saying that his office 
^< can not recognize the legality of this enlistment (in the war for the 
Union) nor any claim for services rendered thereunder," has confounded 
the facts and misapp]je<l tlie law relating to desertion. The legality of 
claimant's enlistment as a soldier of the Union needs no recognition now 
from the Adjutant QeneraVs offi<ie to establish it, inasmuch as the enlist- 
ment was made good, March 20, 1865, and was so recognized by the Presi- 
dent of the United States as Commander-in-Ohief of the Armies and by 
aU others in authority; and, inasmuch, furthermore, as claimant, having 
actually served the Goveruniont in conformity with the terms of his enlist- 
ment, was formally and authoritatively discharged, August 4, 1865. 
Claimant had in fact ceased to be a deserter, the very day (March ^, 
1865) when he was again mustered into the military service ; and there 
is no i)Ower known to the law whereby that act can be now rendered 
nnll and void. The enlistment might have been averted at the time, 
but, after it was consummated and faithful service rendered thereunder 
and thereafter, it could be neither recalled nor impaired by any other 
process than jpromp^ dismissal from the service. But there was no dis- 
missal, and, therefore, claimant's enlistment became as legal a« that of 
any of his comrades. 

3. In this connection, I call your attention to section" 4 of the act of 
Congress approved March 2, 1889, chapter 390, Statutes at Large, as 
follows : 

Section 4. That whenever it shall appear from the official records in the office of the 
Adjutant General/U. S. Armyi that any regular or volunteer soldier of the late war wag 
formally restored to duty from desertion by the commander competent to order his trial 
for the offense, or, having deserted and being charged with desertion, was, on his return 
to the service, suffered, without such formal restoration, to resume hia place in the rankt of 
his eommcmd, Hrving faithfully thereafler until the expiration of his Icrm^ imch 8-Adier shall not 
be deemed to rest under any disability because of such desertion, in the prosecution of any 
claim for pension on account of disease contracted, or wounds or injuries received in the 
line of his duty as a soldier. 

The foregoing section of the act of March 2, 1889, was evidently in- 
tended, in addition to the ordinary considerations of justice already 
discussed as applicable to this case, to confer absolute amnesty upon all 
snch soldiers in the war for the Union as returned and were readmitted 
to their places in the service during the war for the Union ; and the 
amnesty would apply with increased force to such soldiers as the claim- 
ant in this appeal, against whom there remained on the records of the 
A(\jutant General's office a charge of desertion from a former service ; 
and, heucf^, as expressly provided by the aforesaid section, the charge 
of desertion in such an instance can be of no present efiect. The law 
establishes the fact that the soldier ceased to be a deserter, inasmuch as 
the restoration or readmission of him to the line of duty^ MarcK 20^ ie>^S^ 
necessarJJj followed his desertion from t\ie^exic«b\i\^^\^3u\^ lO^lftVi ^ 
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and is properly construeil as equivalent to the cancellation of the char^ 
The act of restoring claimant to the line of duty was done by as com- 
petent authority as that which umde the old record of desertioD. It 
consequently destroys the legal efiect of the antecedent record; and^ 
therefore, ^^such soldier shall not be deemed to rest under any disability 
because of such desertion, in the prosecution of any claim for pension 
on account of any disease contracted, or wounds or injuries received in 
the line of his duty as a soldier." 

4. Where a soldier deserts from one service, but the Government fails 
to arrest and punish him for the offense, and, after the lapse of years, 
the said soldier enlists, without objection, in another service and, after 
the faithful performance of duty, is discharged therefrom, the Depart- 
ment holds that his claim for pension, ou account of disabilities incurred 
ju the latter service, can not be impaired by the record of desertion from 
the/ormer service. The two services are wholly distinct from each otJier, 
and the legal rights derivable from one can not be destroyed nor less- 
ened by the record of an oifense that may have been committed in tbe 
other. The wrongs as well as the rights of the two are to be dealt with, 
not by linking together the distinctive services themselves, but by ad- 
judicating said wrongs and rights in connection with the merits of each 
service separately cofmdered under the law. Neither the Articles of 
War, nor the acts of Congress relating thereto, authorize the confound- 
ing of facts whfch appear in the aforementioned report from the Adju- 
tant General^ office; and the ruling enunciated in said report is held, 
therefore, as inapplicable io the case, by reason of its misappreheusiou 
of the relation sustained by the old record of desertion to the soldier's 
military service and its misconstruction of the claimanVs pensionable 
status before the Department. 

Governed by these views, I sustain this appeal and respectfully 
request that you admit claimant's name to the pension roll. 



HELPLEaSNESS-ACT OF JUNE 18, 1874. 

Daniel A. Wood. 

In construing and applying the act of June 18, 1874, the Department reaffirms the ruling 
in the case of Henry Schmidt, rendered February 11, 1876, and holds that the word 
"injury" in said act is used in the same sense as the word "disabiHty/' and, that in 
defining and rating " permanent total helplessness" in said act, Congress did not intend 
to discriminate between disabilities from wounds and disabilities from diaeaae. 

Assistant Secretary B^issey to the Commissioner of Pensions^ Feb. 6j 1890. 

Herewith are returned to you tbe papers wbich accompany your re- 
port dated January 20, 1890, on the appeal of Daniel A. Wood, late 
private, Company K, First Kegiment, West Virginia Cavalry (Certifi- 
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rate No. 404,155), siiid appeal having been tiikeii from the action of 
your Bareau dated, respectively, November 12, 1888, and July 5, 1889, 
rejecting his claim for rerating and for increase. 

The basis of the claimant's original declaration was the alleged in- 
currence of rheumatism in his hips and legs while in the service and 
line of dut}* in 1864, the said disease culminating in sciatica of the lower 
limbs, and general debility. 

Claimant having been discharged from the service, July 8, 1865, is a 
pensioner on account of sciatica^ in pursuance of his declaration filed 
July 6, 1887. He was pensioned originally' for sciatica from July 5, 1887, 
at $6 per month, which was the rate recommended by the board of sur- 
geons which examined him, September 4, 1887, and which rate was in 
accordance with the degree of disability shown in the medical certifi- 
cate of that date. 

On the 31st of July, 1888, claimant filed an application for increase and 
rerating from July 5, 1887, alleging that, since Deci^mber, 1887, lie had 
been confined to his bed and required regular ))erson<al aid and attend- 
ance. In pursuance of this appliciitiou, claimant was examined at his 
home November 12^ 1888^ by a member of the board of surgeons at 
Wheeling, and the report of said examination recommended a second 
grade rating ($30 per month), as provided by the second clause of the act 
of March 3, 1883; but, inasmuch as the nieilical certificate contained a 
doubt as to t\i^ pei-manency of the existing degree of dfsability, and in 
view of the apparent suddenness and rapidity of the increase of disability, 
the Medical Division of your Bureau, in the light of all the evidence, 
rated claimant for increase at third grade ($24 i>er month) — ^the ques- 
tion oi rerating backward not being submitted to nor acted upon by the 
Medical Division. 

Another ai)plication for increase was filed by claimant March 13, 1889, 
and, in pursuance of a medical examination dated July 5, 1889^ his rate 
was intireased Irom $24 to $30 per month under the act of March 3, 1883, 
there being no request for rerating. Claimant's rating now stands at $30 
per month, or second grade, under the act of March 3, 1883; and the 
contention of this appeal is that, inasmuch as he is bedridden and inca- 
pable of either walking about or doing ordinary manual labor, he is 
entitled to the first grade rating ($50 per month) under and in pursuance 
of t>ie act of June 18, 1874, wherein provision is made for "permanent, 
tot;il helplessness, requiring the regular personal aid and attendance of 
another person.'' The provision contained in the act of June 18, 1874, 
to which reference is made, is expressed in the following terms, viz : 

That section fonr of the act entitled, ^'An act to revise, consolidate, and amend the laws 
relating to pensions/' and approved March 3, 1873, be so amended that all persons who, 
while in the military or naval service of the United States, and in the line of duty, shall 
have lieen so permanently and totally disabled as to require the regular (>ersonal aid and 
attendance of another person, by the loss of the sight of both eyes or by the loss of sl^cibLt 
of one eye, the sight of the other having been previouaVy \ob\^ otXi'j >\\^\aB& ^^\s«fOck>aa:^a^ 
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or by the lof$8 of both feet, or by any other injury resulting in total and permanent help- 
lessnetis Hhall be entitled to a pension of fifty dollars per month ; and this shall be in lieu 
of a pension of thirty-one dollars and twenty-five cents per month granted to such person 
by said section : Provided, That the increase of pension shall not be granted by reason of 
any of the injuries herein specified, unless the same shall have resulted in permanent, 
total helplessness, requiring the regular personal aid and attendance of another person. 

In the foregoing act the standard by which to determine the detfree 
of disability for which the rate of $50 per month is provided is the fact 
that ^' the regular personal aid and attendance of another person " is 
required. 

With reference to the application of the aforementioned act of Jnne 
18, 1874, to cases of ^^ permanent and total helplessness," resulting from 
disease, rather than injuries^ the late Secretary Chandler, responding to 
an inquiry addressed to him by the Commissioner of Pensions in con* 
neetioii with the claim of Henry Schmidt (Certificate No. 35,234), ex 
pressed, in the decision rendered by him February 11, 1870, the foUoMriiig 
opinion : 

The act of March 3, 1873, allows the rate of $31.25 for a disability, resulting from nifvrji 
or diaeoMj permanent and total, which renders the subject utterly helpless, or so nearly sou 
to require the regular personal aid and attendance of another person; while the act of 
June 18, 1874, provides the rate, fixed thereby, for disability by reason of injury onlv, 
which resulted in total and permanent helplessness, requiring the regular personal aid 
and attendance of another person. 

I am unable to concur in this interpretation of the law. The fourth section of the act 
of March 3, 1873, does not specify whether the disabilities, provided for therein, must 
have resulted from injury or from diaeoMe, It provides for those disabilities without refer- 
ence to their origin or cause, and the words ''or otherwise disabled" have always been 
justly construed to include any disability, whether it resulted from injury or disease, which 
might be equivalent in degree to the disability previously specified. The words ''or by 
any other injury resulting in total and permanent helplessness," in the act of June 18, 
1874, admit of an equally broad and just interpretation. 

The word " injury," as used in said act, appears to be construed by your Bureau in the 
sense of a cause rather than that of its effect, i. e., that a disability, in order to entitle the 
subject thereof to the benefits of the act, must have resulted from a casualty of some kind, 
or, in other words, from outward and visible agencies. Such a construction of the word 
works manifest injustice in those cases wherein either of the disabilities named in the act, 
or any other disability, which results in '' permanent total helplessness," was caused bj 
disease, and I do not, therefore, believe that Congress intended, by the language of said 
act, to so discriminate between disability from wounds, etc., and disability from disease. 

In addition to these considerations, I am of opinion that the word " injury," as used in 
the act, can not properly be construed as synonymous with the word *' wound." A soldier 
is not allowed a |>ension for a wound received by him in battle, unless such wound result^ 
in a disability or injury, so that the pension is granted, if at all, for the injury, and not 
for its cause, the wound. The word " injury " is, consequently, used, in the act, in the 
same sense as the word "disability," and the conclusion is strengthened by the language 
of the act, which does not specify whether the loss of eyesight, the loss of both hands,.or 
the loss of both feet, must have resulted from wounds or disease, and which refers in the 
same proviso to these disabilities as "injuries." I am fully of the opinion, therefore, that 
the fact of a disability or injury — having been caused by disease, would not, of itself, be 
held to exclude any person from the benefits of said act^ provided always, that such disease 
was incident to the service. 
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The rule of construction, as laid down in llie foregoing quotation from 
Secretary Chandler's decision in the Schmidt case, seems to have been 
uniformly adopted and followed by the Department in the adjudication 
of cases of '^ permanent, totnl helplessness," and in the application 
thereto of the aforesaid act of June 18, 1874. The rule is iu keeping 
with the spirit, if not with the strict technical phraseology of the act; 
and, accepting it as not only a long-established, but reasonable and 
equitable, interpretation of the law, I believed it should be maint^iined. 
I find, too, upon an examination of the evidence, lay and medical, in these 
papers, that the Chandler ruling is applicable to the facts upon which 
is based the appeal now under consideration. The report of the last 
medical examination to which the claimant wus subjected, viz, that of 
July 5, 1889, contains this statement : 

There is evident total diaabilUy of both the lower extremilieSf and in this climate, the disa- 
bilityy having already existed so long, is likely to become permanent. 

Since this medical rex>ort was made there have been filed in these papers 
other satisfactory evidence tending to show that claimant's disabilities 
have been increasing rather than diminishing, since the last medical 
examination was made. It is conclusively apparent that his condition 
is that of permanent helplessness for all practical purposes relating to 
the maintenance of himself, and that, since that date, he has been m con- 
stant need of '' personal aid and attendcince." In view of this fact, I 
so far overrule the iiction of your Bureau as to direct that you cause to 
l)e issued to him a certificate of pension allowing him f50 per month 
from July 5, 1889, the date of the last medical examination, instead of 
fSO per month, as shown by his present certificate, paying him, mean- 
time, the difference between said sums. The modification thus directed 
to be made iu the action of your Bureau is based upon a manifest error 
in the application of the law to the clearly established facts in the case. 
But the rate of $50 per month is the highest to which claimant is legally 
entitled, the act of Juno 16, 1S80, being inapplicable to his case, inas- 
mucli as claimant was not receiving $50 per month at the date of the 
passage of said act, his application for pension having been filed subse- 
quent to said date. 

That portion of claimant's application having reference to rerating for 
any period anterior to the last medical examination, dated July 6, 1889, 
is deniedj because it is expressly forbidden by section 4698^, Revised 
Statutes. 



CAUSE OF I>BATn— WIDOWS d-ArM. 

Maby a. Oox. 

Where the evidence, lay and medical, goes to show that the cause for which ^naioa ^«& 
granted to a soldier waif complicated with a diaeai&e viVucVv ^?c& \X\^\vMsvftft^»Nfc^»»afc 
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ot the soldier's death, the Department will sustain the widow's claim for penraonoa 
account oi the soldier's death from said complication of causes^ holding the same, foe 
pensionable purposes, to be due to the line of dutj in the service. 

Aasuitant Secretary Bussey to the Commissioner of Pensions, Jan. 11^ 1890. 

Herewith are returned the papers accompanyiDg yoar report of Jane 
8, 1889, in the cane of Mary A. Cox, widow of John F. Cox, Company 
E, Fourteenth Regiment, Illinois Volunteers, on appeal from the action 
of your Bureau rejecting her claim for widow's pension. 

The records of the War Department show that the late soldier en- 
listed May 25, 18G1, and was discharged on surgeon's certificate of disa- 
bility, Januaiy 29, 1862. He re-enlisted in Company A, Eighty-fifth 
Illinois Volunteers, July 18, 1862, and was again discharged on surgeon's 
certificate of disability, October 23, 1862. The first certificate shows 
that he was discharged for ^^nguinal hernia received in the service,'' 
accompanied by the statement of Frederick Mead, captain of Company 
E, Fourteenth Illinois Volunteers, that ^Hhe said John Cox was, to the 
best ot my knowledge, a sound man when mustered into service." 

The second certificate of disability shows that he was discharged 
^< because of inguinal hernia of the left side — ^it existed for fifteen 
months — made worse six weeks ago." There is no record of treatment, 
nor of any other disability in service. 

Claimant, in her declaration filed August 14, 1879, alleges that the 
soldier died November 27, 1874, of inguinal hernia incurred in service. 
Marriage to soldier, birth of two childi*en, and continued widowhood 
have been accepted as facts. 

The claim was submitted for a special examination and, on December 
17, 1888, was rejected on the ground that ''the cause of soldier's death 
(cerebro spinal meningitis), was not due to left inguinal hernia and vari- 
cocele, for which he was pensioned, nor otherwise chargeable to his 
military service." (See report ot special examiners.) From this action 
of your Bureiiu, the claimant now appeals, contending that soldier's 
death was due to consumption and hernia of left side^ incurred in the 
service. 

SPECIAL EXAMINATION. 

Claimant, in her sworn statement, says: 

Soldier was sound and free from any ailment or disability at and prior to enlistment; 
when he returned from the Army, he was in bad health, had a bad cough and was sptttiDg 
blood. After he got better, he re-enlisted and in a few months came home in a still worse 
condition, and did not work until the next spring. From that time, until he went to Cali- 
fornia, in August, 1872, he complained of rupture, and often had to quit his work and lay 
down on accoinit of his rupture. He had no other sickness after the war, except rupture. 
He never wore a truss. 

Daniel Havens testifies that "he was first lieutenant, Company A, 
Eighty fifth Illinois Volunteers; that, when soldier joined his company 
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Ju 1862^ he was appareutly in good iiealth, but he was taken sick and 
sent to the hospital at Loaisville, Ky., and there discharged. Knew 
soldier after the war until he went to California. When affiant first 
saw him after the war, he complained of a cough and looked pale and 
thin. He also complained of his lungs hurting him. Soldier drank 
some — sometimes to excess — but was not an habitual drinker. Do not 
remember ever hearing him complain of rupture at any time.'' 

William Maloney testifies that '^ soldier was sound prior to enlistment. 
In 1884, when affiant returned from the Army, soldier was in poor health ; 
had a bad cough and seemed to be troubled with some lung disease 
which seemed to grow worse upon him, until he went west. Never 
heard the soldier complain of his inipture giving him any trouble." 

Matthew Langston testifies that '^ he was captain, Company A, Eighty- 
fifth Ulinois Volunteers. Remembers that soldier was in his company 
and was discharged for disability, but can not remember the nature of 
his disability. He was troubled with lung disease for two or three years 
betbre he went west, and it was understood he went to California for 
his health. He also had rupture, but affiant does not know whether 
it bothered him any after the war ; never heard him complain of his 
rupture." 

Kogers Ide testifies that << soldier was sound prior to his enlistment; 
that, when he returned from the Army, he was in poor health; had some- 
thing like asthma with a cough; and he complained of his lungs; once 
or twice affiant saw him spit blood. He went west on account of his 
health. Soldier also complained of being ruptured, but affiant does not 
think the rupture bothered him very much. He drank to excess at 
times, but not enough so to endanger his health.'^ 

Mrs. Mary E. Cox, sister-in-law of the soldier, testifies that she '^ first 
knew soldier in August, 1872, when he came to California and came to 
her house. He was then in delicate health and, she understood, came 
to California on that account. He was then suffering from a hernia^ 
and his lungs were affected, which, he claimed, came from a cold con- 
tracted in the Army. He remained at affiant's house until December 
following, and then went to Kevada where he remained two or three 
years. When he returned from Nevada, he came back to affiant's house, 
where he remained until some time in November following, when Dr. 
Coleman (now dead) sent him to the county infirmary, where he died 
the next day. Affiant understood that he died from hernia and spinal 
meningitis. Dr. Coleman told affiant that meningitis did not set in until 
a few hours before his death. Does not think lung disease had anything 
to do with his death." 

Daniel W. Proctor testifies that he " first knew the soldier when he 
came to California. He was then in very bad health and appeared to 
have consumption, with but a short time to live. He went to Nevada 
for a time, finally came back here, was sent to the infirmary, and died 
there. Affiant took him to the infirmary and \iuOl^t^\0o^ >i\!L^V \fcfe ^'i^ 
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of consumption. Was quite intimate with soldier. Kever heard him 
complain of anything but consumption. Soldier said he contracted 
consumption in the Army. Has no recollection of ever hearing soldier 
complain of a rupture. Is quite positive soldier did not die from efifi^ts 
of rupture,'* 

The transcript of record of Alameda county infirmary shows: << John 
F. Cox^ entered November 26, 1874. Died November 27, 1874. Cause 
of death '^cerebro spinal meningitiiJ* 

Dr. Fred Gerstenberg, in an affidavit filed February 23, 1884, testifies 
that, in 1874, he was resident physician at tlie Alameda county infirmary. 
Remembers that soldier was admitted to the infirmary November 26, 
1874, and died the next day. He gave his disease as ^< hernia." ^^The 
cause of his death was hemiaj complicated with cerebro spinal meningiiisP* 

In original declaration, dated August 12, 1862, soldier applied for 
pension on account of varicose veins, varicocele, and hernia of left groin 
and scrotum, which, he alleged, were incurred by a blow from themasket 
of a comrade while on picket duty, July 17, 1861, near Canton, Mo. This 
declaration was executed at Bpringfleld, Mo., while the soldier was a 
member of Company A, Eighty-fifth Illinois Volunteers^ in which he had 
re-enlisted July 18, 1862. 

The joint affidavit of Drs. Bufos S. Lord and T. S. Hening, dated at 
Spring^eld, 111., August 12, 1862, alleges that they ^^have examined 
the soldier and find him suffering from varicose veins^ left side of scrotam, 
and oblique inguinal hemiaP 

This claim was rejected April 13, 1863, and no further action taken in 
it until August, 1879, when the widow took it up and completed the 
case. To her the arrears were paid, in certificate issued February 12, 
1886, at $6 per month, from soldier's discharge to date of his death. 



The rejection of the claim upon which this appeal is based rests upoD 
the ground that ^* the cause of soldier's death— cere&ro spinal meningitis— 
was not due to left inguinal hernia and varicocele^ for which he was pen- 
sioned, nor otherwise chargeable to his military service.'^ This ground 
of rejection is the result of the theory that cerebro spinal meningitis is 
not related, pathologically, to hernia, nor to varicocele. The theory is 
doubtlessly correct, and will not be disputed in this ox^inion ; but a 
review of all the evidence in the accompanying papers leads me to the 
conclusion that said theory does not contain the real gist of the case^ 
and is not, therefore, the true basis on which to rest the departmental 
decision. While it may be true that no relation of necessary patho* 



* Note. — This affiant (Greretenberg) became, subsequent to giving his affidavit, an inmate 
of an insane asylum at Stockton, Cal. The special examiner, September 27, 1888, reports 
that he was informed that he was always regarded as a " crank,'' but his affidavit is neve^ 
thelesa oonsiBtent with the infirmary's recoxA a?. \« c^m^^ o^ \.\v^ Wv.<e^ ^(^Idver's death. 
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logical sequence exists between hernia^ or varicocele^ and cerebro spinal 
meninffitis^ yet, the latter malady may be superinduced by other physical 
conditions that may be directly related to it ; and this fact was obviously 
tnie of the late soldier. 

The record of the infirmary in Alameda county, California, in which 
the soldier died, November 27, 1874, shows cerebro ^inal meningitis as 
the immediate cause of death ; but the evidence in these papers shows 
that the soldier had been an inmate of the infirmary only about forty- 
eight hours, and that, for years, he had been a confirmed invalid. His 
disability did not originate, therefore, in the infirmary. lie had evi- 
dently been conveyed to the infirmary in expectation of early death as 
the result of his prolonged ill health, datin<|i: from the period of his dis- 
charge from the service. In fact, he had been, from the date of his 
discharge, a suflerer, more or less, on account of hernia, varicocele^ varicose 
vdnsj and lung disease^a combination of maladies that bad broken 
down his physical organization and rendered bim incapable of either 
performing manual labor or attending to business. It <appears that he 
had gone to California from Illinois, in the hope and for the purpose of 
receiving benefit from the climate of the former state. But, the fore- 
shadowing of death impelled him to seek refuge in the Alameda infirmary. 
The origin of soldier's disabilities, otber than hernia and varicocele, 
does not appear in the certificate of his discharge from the service; but 
the testimony of the captain, first lieutenant, and sergeant of his com- 
X>any, both prior and subsequent to his discharge, goes to show that his 
health had become seriously enfeebled, and that he was addicted to a 
cough and to spitting of blood. While diverse opinions are expressed 
as to w^at ailed him most between the date of his discharge and the 
date of his death, there is ample testimony to establish the fact that, 
resulting from his disabilities, due to the service, he was a chronic and 
hopeless invalid before he entered the infirmary, November 2G, 1874; 
but, at the time of his entrance, he was not afiiicted with cerebro spinal 
meningitis. This affliction developed in a few hours after the admission 
of him to the infirmary, preceding his death, and it necessarily originated 
in pre-existing conditions. Hence, while cerebro spinal meningitis may 
have been and evidently was the immediate, it was not the primary cause 
of the soldier's death. The conditions resulting from the prolonged effects 
of lung disease, impure blood in varicose veins, hernia, and varicocele 
can not be properly ignored in determining the whole cause of death, 
for, without these disabilities, the soldier could not have been compelled 
to enter the infirmary as the very gateway to his tomb. In view of 
these facts, the significance of Surgeon Gerstenberg's affidavit, filed 
February 23, 1884, appears to explain the situation. Dr. Gerstenberg 
who, as the resident physician at the infirmary, was the soldier's attend- 
ing physician, says that ^^ the cause of his death was hernia, complicated 
with cerebro spinal meningitis^ The preponderance of both medical and 
lay evidence in these papers sustains this &\gii\&^^\iV> ^\jdXi^\s^^\!i^^ ^s^ 
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goes to establish the fact that the soldier's death was the legitimate end 
of a long period of shattered health, the beginning of which is directly 
traceable to the service which he had entered, after a thorough exam- 
ination, as a stent and healthy man. 

The disability — inguinal hernia — ^for which the soldier was pensioned, 
was certainly present, in a severe form, at the time of his death, and it 
was obviously associated most intimately with all the causes of death 
itself, being complicated with cerebro spinal meningitis. In view of the 
history of the case, and of the coiToborative and satisfactory testimony 
adduced, I see, therefore, no good reason to deny the gronnds upon 
which the widow's claim is based. In reaching this conclusion, it is not 
my purpose to discredit the record as to cause of death. The accuracy 
of the record may be granted. But, I am required to consider oilier facte 
that throw upon the case the light which is necessary to an understand- 
ing of it. To deny the widow's clain), in this instance, because of the 
meagerness of a record which does not tell all that is true, would 1)o a 
resort to a technicality, or to a mere pretext behind which the greatest 
injustice might be done the claimant. There seems to be but little room 
for doubt that the soldier died of disabilities which originated by reason 
of the service, and that the hernia for which he was pensioned entered 
materially into the cause of death. You are respectfully requested, 
therefore, to admit the claimant to the roll of pensioners, in accordance 
with the rules and regulations of your Bureau. 



MINOBS' PENSION— THE 98 INCREASE. 

MiNOBS OF John A. MgAlisteb. 

The pension which is allowed the minors of a deceased soldier cannot be divided except 
in the distribation of the sum total thereof among the minors themselves, and wbeo 
one dies the whole original pension goes to the living; bat the $2 additional for each 
child, the 'increase,'' as it is generally called, first provided in the act of July 25, 
1866, is not a part of the original pension aforesaid, inherited (rom the soldier, ami, 
consequently, lapses whenever the child, named for it, dies without receiving the 
same, it being granted exclusively to said child, and no one else having an interest 
therein. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Jan. 16j 1S90. 

The papers which accompanied your report of June 22, 1889, in the 
case of the pensioned children of John A. McAlister, Certificate No. 
170,889, are herewith returned. 

The facts seem to be these: The three children of this soldier, Francis, 
James, and George, were lawfully pensioned. Trouble arose with their 
guardian, by reason of which, in 1878, the payment of the pension was 
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diecl. He had lived but eleven years, and of course left no widow nor 
child. Ill 1888, the two surviving brothers, having reached their major- 
Ity, 8ecai*ed a resumption of the payment. In closing the account, the 
[>eusion agent, acting, it is supposed, in accoi*dance with the opinion of 
Dommissioner Black, withheld all tbe pension that had accrued for 
Greorge between the date of last payment and the date of his death. 
The appeal is that this sum be now paid to the survivors, Francis and 
James, under the act of March 1, 1889. 

The act of March 1, 1889, passed many years after the death of 
Greorge, makes no provision for paying this accrued |)en8ion. After 
[>roviding for the. payment of the accrued pension of a dead pensioner 
nrho is a husband, and then providing for the payment of the accrued 
[>en8ion of a pensioner who is a widow, the law says: 

Pnmdedf further^ That hereafter when a pension certificate shall have been issued and 
.he pensioner mentioned therein dies before payment shall have been made, leaving no 
iridow and no surviving minor children, the accrued pension due on said certificate to the 
late of the death of such pensioner may in the discretion of the Secretary of the Interior 
>e paid to the legal representatives of said pensioner. 

As these children were pensioned in 1875, and as the one whose accrued 
[>eii8ion is in question died in 1880, and as the act of March 1, 1889, 
provides for the payment of the accrued pensions of only those pen- 
rioners not husbands nor widows whose certificates issue and whose 
leiiths occur ^^ hereafter," this law has no bearing on this case. 

If, however, the facts be as stated in the beginning, the settlement of 
the case was not made in accordance with the former laws, and a i)art 
>f the dead child's pension is still due to his surviving brothers, Francis 
rind James. The Department holds to the principle expressed in tbe 
A^ttorney General's decision of April 28, 1882, epitomized on page 294 
[>f your Digest of 1885. The "pension" there meant, which is the $8 
per month pension, can not be divided except as it be necessarily diviiled 
in distributing it. It must all be paid so long as any of it is p;iid. 
W hen George died, both the other pensioners were minors, ami the whole 
of the $8 jointly, or 94 apiece, belonged to them from the date of last 
payment They succeetled jointly to all of this pension which, at the 
date of his death, belonged to George. Tlie $2 a month, however, which 
attached to the portion of George, was exclusively his, and the right to 
it died with him. It is an "increase" granted to him as an individual 
to which the others have no lawful right. 

Such a settlement as appears to have been made, a settlement with- 
holding the original pension of the dead minor from the survivors, was 
never approved by the Department, and, so far as known, by but one 
Commissioner of Pensions. On page 298 of the 2d volume of Depart- 
mental Decisions, in the case of the children of John S. Shults, will be 
found an example of the action ot the Department in cases of this kind. 

The soldier's pension, at tlie rate of total, is what the law fi^tat ^\\'^% 
bis beira, Qn 4 i^JUi^z*^ death^ hw wWonv 01c Vv\^ <^\v^Oi\<^w ^^ \^^\s^ 
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what he would receive were he peiisioiiecl for the fatal disability at the 
ra U^ of total. On that basis rest all these ^^ original " x)ensions to widows 
and children, exc43pt as the act of March 19, 1886, has now advanced 
the rate for most of tne widows and children of enlisted men to $12 
instead of $8. But the $2 additional, the ^Mncrease" as it is generally 
called, first provided on the 25th of July, 1866, was not the soldiers 
pension. I^ot as a pension of his, but as their own, individually, it u 
given to each of the children, or to the widow on account of each child. 
The pension inherited from the soldier, at the total rate, goes on ^ 
before, and is not afiected by this additional pension of $2 a mouth. 
The Attorney General was asked concerning a division of the soldier's 
])ension. That is the pension whose payment he decided. While tkit 
pension, which belongs to all the minor children, and entirely to om 
when one only retnaimj must be all paid if any of it is paid, the addi- 
tional fiension of $2 a month lapses whenever the child named for it dies 
without receiving it, because it is granted exclusively to said child, and 
the law gives no one else any interest in it. 

Ton will, therefore, instruct the pension agent to pay to the surviving 
brothers, if he has not done so, George's third of $S from the date of 
its last payment till the date of his death. The additional $2 a month 
for the same period has lax)sed to the Government. 



INCREASE— MEDICAIi EVIDENCE. 

Philip T. Gbeely. 

(Motion for reeonsideration denied,) 

Where there is conflict between the report of a board of examining surgeons and the tes- 
timony of a claimant's physician, the Department will, as a rale, be guided bj the 
former, It being presumed that the examining surgeons are not only competent, boi 
entirely unbiased, disinterested, and free from the peculiar influences which froquently 
warp (perhaps unconsciously) the testimony of the family or attending physician. 

Assistajit Secretary Bussey to the Commissioner of Pensions^ Jan, 18 j 1890> 

I have carefully considered the motion filed by Philip T. Greely, a 
pensioner under Certificate No. 74,198, requesting that the departmenUl 
decision of Ap il 16, 1887, af&rming the action of your Bureau rejectiug 
his claim for additional pension be reconsidered and overruled. 

It appears from the papers in the case (which are herewith returned) 
\hat Mr. Greely served as a member of Company D, Twenty -fourtli 
Massachusetts Volunteers, from January 2, 1864, to January 20, 1866. 
On the 21st of July, 1866, lie filed an application for pension on acconnt 
of a gunshot wound of the right heel, received while in the service as 
aforesaid and in the line of duty, whicli application was promptly (flowed) 
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the rate of ]>eiision granted being |4 per month. Under an application 
iiled March 29, 1879, the rate was increased to $6 per month from June 
18, 1879, and, in 1884, it was farther increased to $8 per month from 
December 6, 1882. 

These increased rates were allowed for the disability due to the wound 
of heel alone. Ko claim for increase on account of other disabilities was 
made until June 1, 1881, whon a declaration was filed by the pensioner 
stating that he believed himself entitled to an increase of pension on 
account of continued debility resulting from a rheumatic fever with 
which he was seized in June, 1880, and which was occiisioned by the 
gunshot wound for which he received his i)en8ion. 

On the 19th of November, 1881, the pensioner filed another declara- 
tion, alleging that, during the year 18H5, near Richmond, Ya., he con- 
tracted malignant erysipelas which settled in his head, and ultimately 
in his left arm and hand, completely disabling said hand. In a paper 
filed March 3, 1884, he asked leave to amend his declaration filed in 
1866, so as to include chronic rheumatism and malarial disease and its 
results, including, as one of the results, the total loss of use of his left 
hand and arm for maniml labor. 

The claim for chronic rheumatism does not seem to have been pressed, 
and I can not find that it has ever been formally decided. The claim 
based upon malarial disease and the disability of the left hand was 
rejected on the grounds — 

1. That there has been no disability from malarial poisoning since 
June 1, 1881 ; and, 

2. That the condition of left hand can not be accepted as the result 
of malarial poisoning. 

On appeal tlfe action of your Bureau was affirmed by the Department 
in the <lecision of April 16, 1887, on the ground that the questions in- 
volved were medical ones, upon which the opinion of the Medical Referee 
should be accepted as final. 

The motion for reconsideration sets forth "error" in the former deci- 
sion under five heads or counts, which, however, are all contiiined, 
substantially, in the following : 

4. Error in giving undue weight to the opinion of the Medical Referee and failing to 
consider the force and effect of the medical evidence of claimant's medical witnesses who 
had the advantage and opportunity of personal inspection and whose medical ability and 
reputation has not been questioned. 

It is proper to add that there has been some new testimony tiled since 
1887, which, in the opinion of your Bureau, is not sufficient to warrant 
any change of action. 

There are only two points to be considered : 

1. Has the claimant been disabled by malarial poisoning since the 
date of filing his application for j)ension on account of that disease t 
If he has not, there is no period for wbicU Uc cau b^ pcnslon^Hli 
S3044— yoL, ;5 31 
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2. la the conditioD of his left hand a result of disease contracted in 
the service and line of duty t 



Application for pension on account of malarial poisoniug was fint 
tiled March 3, 1884. It need only be inquired, therefore, whether there 
has been a pensionable degree of disability from said cause since that 
date. 

The pensioner was examined May 6, 1885, by a board of three sur- 
geons at Lowell, Mass., who reported: ''Liver and spleen normal, 
abdomen full, muscular system good, tongue clean, skin normal." A 
prior examination, made December G, 1882, by the Boston board, had 
given the same results, the board finding the '' tongue clean (except 
from tobacco), complexion clear, and body well nourished." 

The only evidence tending to show that the pensioner has been disa- 
bled by malarial disease since March 3, 1884, is to be found in the sev- 
eral affidavits of Dr. Augustus P. Chirke. In an affidavit filed February 
13, 1886, he says: *'The soldier's system has been greatly reduced by 
reason of malaiial intermittent fever fcom which he has sufifered ever 
since his discharge." In an affidavit filed March 2, 1885, he testifies to 
treating the pensioner for attacks of malarial fever February 18, and 
February 20, 1885, and that he had seen him several times since and 
found him debilitated. It was less than three months from that time 
when the Lowell board examined him. They found no debility, nor did 
they find his system reduced. 

Where there is a conflict between the report of a board of examining 
surgeons and the testimony of a claimant's physicians, it is the general 
practice of the Depaitment to be guided by the former. *rhe reason for 
this is obvious. It is not because the examining surgeons are regarded 
as possessing greater skill or su])erior knowledge or as being more 
truthful, but because they are presumed to be entirely unbiased, disin- 
terested and free from the peculiar influences which frequently warp 
(perhaps unconsciously) the testimony of the family or attending physi- 
cian. It is for this reason that these surgeons are employed and paid 
by the Government. If their findings are to be lightly set aside upon 
the testimony of physicians unknown to and .sustaining no official rela- 
tions with the Bureau of Pensions or the Department, their employment 
becomes simply a waste of money, and should be abolished. It is true 
there are some cases of obscure diseases, such as neuralgia or angina 
pectorisj in regard to which the report of a board of examining surgeons 
is not considered final. This is because such diseases do not exhibit 
any objective symptoms, and neither their presence nor absence can be 
determined by physical examination. But malarial poisoniug is not 
deemed to be a disease of that character. It may be possible for a man 
to siifier from malarial poisoning for twenty years and, yet, show no 
effects of it in tongue, or skin, or liver, or spleen^ or nutritive, or mu8- 
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colar system, bat it is so very improbable as to require much stronger 
evidence to make it credible than has been produced in this case. 

The faith or credit attached to the testimony of Dr. Clarke is further- 
more impaired by the fact that he has, in nt least one affidavit, testified 
loosely, not to say falsely. In an affidavit filed April 12, 1889, he said : 
^^I have been called upon to treat said soldier (Greely) for malarial 
poisoning from time to time since I first became acquainted with him." 
The same Dr. Clarke testified before a special examiner, in 1883, that 
he ^^ had known the claimant since the beginning of 1866, but only as a 
neighbor, and had never treated him professionally.'^ 

After careful consideration the Department is of the opinion that the 
evidence is not sufficient to show that there has been a pensionable 
degree of disability from malarial fever, since March 3, 1884. 



The other question to be considered is whether the condition of the 
{pensioner's left hand is due to disease contracted in the service. 

This disability is said to have developed about 1868. In his first appli- 
cation for pension on that account it was alleged to have been caused' by 
malignant erysipelas, which attacked first his head and subsequently 
his hand and arm. In a later statement, the pensioner says that he 
never understood that the disability was the resnlt of erysipelas, but 
only that, during the formation of pus, the swelling resembled, in some 
respects, an attack of erysipelas. 

Dr. C. H. Allen, however, who attended claimant, states, in a letter 
written December 10, 1882 : ^^ In 1863 he came home on a furlough. I 
treated him. He had malarial fever of a malignant type. In 1868 he. 
had erysipelas, also of a malignant type." 

A gentleman, writing on behalf of the pensioner in January, 1883, 
gave the following alleged extract from the records of a hospital in 
Boston where the said pensioner was under treatment from June 3 to 
July 3, 1880, which records purport to give the patient's previous his- 
tory as related by himself. • • • *• He also had malignant erysipelas 
in his entire system, settling in his left arm and hand, rendering said 
hand almost useless to him from an operation and contraction of the 
mascles of the band." 

A special examiner of your Bureau, in Febrnary, 1884, obtained a 
properly certified copy of the record of tbe aforesaid hospital, relating 
to the x>ensioner, from which it apx)ears that the foregoing alleged extract 
is utterly and entirely false. The true record is as follows : ^' He has 
also had a bullet wound of left hand, followed by gangrene, and he now 
has permanent contraction of all the fingers and entire loss of move- 
ment of the two internal ones." 

There is a record of treatment while in service for a " felon." The 
claimant, after swearing positively that he never had^ a felon whil^ vw. 
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the service, tiles an affidavit by Dr. George W. Jones, testifying as fol- 
lows: 

While in the line of duly in the IT. S. Army, in ]8()2, he had a severe attack of makrlal 
fever from which he has Huffered ever since; in 1803 he had a felon on his left hand, from 
which he recovered in due time; still the hand troubled him more or less from time to 
time. 

It is sufficiently evident from the foregoing that no reliance can be 
placed upon the pensionei^'s statements, and that he has, for reasons best 
known to himself, chosen to conceal or to misrepresent the facts relative 
to the origin of the disability of left hand. It is reasonable to conclude 
that he has done so l)ecanse the truth, if known, would not be favor- 
able to his claim for additional pension. It is unnecessary to enter into 
any discussion of the testimony filed to show that the swelling of the 
arm and hand in 1868, which necessitated a surgical operation, was due 
to malarial poisoning, because it is evident that the witnesses who have 
testified upon that point have done so with only a partial knowledge of 
the faets, and their testimony is therefore of no practical value. One 
extract, however, may be made from this testimony as bearing upon the 
other branch of the claim — that relating to disability from malarial 
fever since March 3, 1884. Dr. Richard H. Salter, in an affidavit filed 
May 27, 1889, says : p 

This affection of the hand (in 1868) seems to have been the critical or semi-critical period 
of the malarial fever, as said Greely has not experienced any severe attack of this fever since 
his recovery from this above-mentioned affection, but only occasional paroxysms and these 
in a comparatively light form. 

It is believed, that the claim for additional pension in this case is with- 
out merit, being inadmissible from a legal standpoint, indpendent of 
the opinion of the Medical Referee upon the medical questions involved. 
The motion for reconsideration is, therefore, overruled and the former 
departmental decision will be adhered to. 



DATE OF PENSION— MEXICAN WAR. 

Isaac S. Wabmoth. 

(Motion for reconnderation sustained.) 

1. Where the cause of disability originated in the service prior to March 4, 1861, and claim 

for pension is not filed within three years from date of discharge, under provisions of 
section 4713, R. 8., the [)en8ion must begin at the date of filing the last evidenoe nec- 
essary to establish the claim. 

2. The pensioner having died the widow, although she has no right to set up any mm 

claim on behalf of the husband, may apply for the correction of an error in theadjn- 
dication of a claim made by the husband during his lifetime. Sb^ has tb^ ssime right 
that he would have, if living, 
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Assuftant Secretary Bussey to the Commissioner of Pensions^ Jan, 29 ^ 1890, 

Herewith are returned the papers which aceompauied your report of 
the 20tb of January, 1890, upon the appeal from the action of your 
Bureau fixing the date of the commencement of the pension of Isaac 8. 
Warmoth, who was a sergeant Company F, Third Illinois Volunteers, 
in the war with Mexico (Certificate No. 337,813.) 

The said Isaac S. Warmoth was enrolled on the Ist of July, 1846, at 
Alton, 111. On the roll to October 31, 1846, he is reported present. On 
the roll for November and December, 1846, he is reported ^^ sick at Mata- 
moras." He wns discharged on the 12th of January, 1847, at general 
hospital, Matanioras, Mexico, on a surgeon's certificate of disability 
which sets fortli that lie was incapable of performing the duties of a 
soldier because of '* general debility from an attack of typhoid fever 
and no prospect of a speedy restoration." 

In 1857, Mr. Waimoth filed a declaration for pension in which he 
alleged that, about the 1st of December, 1846, at Camargo, Mexico, he 
had an attack of fever which continued until January following, leaving 
him at the date of his discharge in a state of general debility. With 
the declaration was filed the testimony of John A. Campbell, who was 
captain of Company F, Third Illinois Volunteers, which sets forth that 
Isaac S. Warmoth '^ was honorably discharged on surgeon's certificate 
at the hospit^il at Matamoras on the 12th of January, 1847, in conse- 
quence of physical disability; that the said Isaac S. Warmoth became 
disabled from doing duty as a soldier on or about the 1st of December, 
1846, while he was actually in the service of the United States and in 
the line of his duty, in the manner and at the place as follows : He had 
Hii attiick of fever in Camargo, in Mexico; that said disability a£fected 
him while in the service after it was contracted and until his discharge 
as follows, by prostration and continued debility." 

With the applicant's declaration was also filed the joint affidavit of 
Austin Organ, who was first sergeant, and Nathan Crews, who was a 
private in the company in which applicant served, in which they state 
that— 

While in the service of the United States and in the line of duty the said Isaac S. War- 
moth became disabled at the time, in the manner, and at the place as follows, viz : He had 
an attack of fever about the 1st of December, 1846, at Camargo, Mexico; that, in conse- 
quence of the disability above described, the said Isaac 8. Warmoth was, at the time of 
his discharge and still is, disabled from performing the duties of a soldier; that they have 
known him since the date of his discharge and testify that the disability above describecl 
has affected him since his discharge up to the present time in the manner following: By 
continued physical debility and prostration. 

On the 25th of January, 1857, Mr. Warmoth was examined by Dra. 
J. S- Hallam and J. H. McCord who, in their affidavit of that date, stated : 

It is hereby certified that Isaac S. Warmoth, late a sergeant in CaytAvw I<^\3kXw ^..Qi'^xccs^ 
bell's company of lUinoia Volunteers in the service ot XW \ivi\V«\ %\a.V«s Na x«cv^Kt«^ 
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incapable of performing the duty of a soldier by reason of physical disability oontracted 
while he was actually in the service aforesaid and in the line of his duty, viz: By siitJs- 
factory evidence and accurate examination, it appears that, on or about the 1st of Decem- 
ber, 1846, at a place called Camai^go, in Mexico, he was disabled in the manner following, 
vis: He had a violent attack of fever at the time and place above mentioned; thai, in 
consequence, he is now disabled, and the following is an accurate description of the dis- 
ease and the manner in which it now affects him and in what manner his present condition 
and diaability are connected therewith, viz: He is now afflicted with dyspepsia, functional 
derangement of the liver, and fistula in ano, associated with hemorrhoids. There is gen- 
eral prostration of the vital energies, perversion of the functions of the secretory organS) 
inability to endure physical or mental labor. The continual drain from the fistolons 
opening increases the susceptibility of the system to other diseases and renders him unfit 
for any occupation. 

In 1857, an affidavit of Dr. R. L. Boggs was filed in which he stated 
that, in February, 1847 — 

Isaac S. Warmoth returned from Mexico in bad health and requested me to examine 
him and ascertain what his trouble was. I did so and found that he was laboring under 
a torpid liver and an enlarged spleen and an anasaroons appearance of the lower ex- 
tremities. 

After the filing of the evidence hereinbefore referred to, the applicant 
was required to produce evidence to show that the state of his health 
at that time was the result of his Army service. 

The applicant appealed to the Department from the action of the 
Commissioner requiring further evidence. By a decision, dated June 
25, 1857, the actioaof the Pension Office in the matter was approved. 
This decision can not be regarded as an opinion upon the sufficiency of 
the evidence. It appears to have been based upon the established rule 
that the best evidence of which a case admits should be produced. The 
fact that further evidence is called for, to sustain a claim for pension, 
does not carry with it a decision as to the inadmissibility of the claim 
upon the evidence on file, in case better evidence can not be produced. 

After 1857, the claim was not further prosecuted until the commence- 
ment of the year 1885. On the 15th of January, 1885, Mr. Warmoth 
filed a declaration in which he stated that ^^ the nature of the disease 
for which he claims pension* is the result of a violent and protracted 
fever, culminating in the inflammation and swelling of the lower intes- 
tines and a gathering and separating from the inner surface forming a 
permanent ulcer from which there is and has been for about thirty-five 
years a regular discharge." The evidence filed since January, 1885, to 
sustain the claim is as follows : 

Dr. E. L. Boggs testified. May 27, 1886, that "he was well and per- 
sonally acquainted with Isaac S. Warmoth for ten years prior to his 
enlistment in the Mexican war and that he returned home after his 
discharge from service convalescing from typhoid fever. This was aboat 
the year 1847; that from this time until the year 1857, affiant was the 
family physician of claimant and frequently prescribed for him ; that 
be was suffering all this time from a cAixoiiVft w\cfc\^^«\v ^1 >3si^6\^^e^ 
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the result of typhoid fever and that there was a constant discharge from 
the bowels which was very troublesome. That in affiant's opinion the 
claimant was daring this time totally disabled from the performance of 
manual labor in consequence of his condition which in my opinion was 
the result of typhoid fever while in the service." 

J. H. Warmoth testified, May 28, 1885, that ^' he is well and i>erson- 
ally acquainted with Colonel Isaac S. Warmoth of Salem, 111.; that he 
worked in the saddler shop with him as an apprentice beginning about 
the year 1848 and continued for several years and that during my stay 
there said claimant was in feeble health a great portion of the time and 
frequently disabled entirely; that after leaving him affiant returned 
and worked for him during a portion of the year 1856, all of which work 
was done at Fairfield, III. ; that from the best of affiant's knowledge and 
belief his feeble condition during the time above referred to was the 
result of his service in the war with Mexico." 

Dr. John H. Williams testified, July 21, 1886, that " he was well and 
personally acquainted with Colonel Isaac S. Warmoth of Salem, lU., 
from 1857 to 1879; that during all this time he was afflicted with the 
results of typhoid fever; that at the close of the war, during the year 
1865, affiant resided in the town of Bolhi, in the State of Missouri, and 
claimant also resided there ; that claimant was taken down with a com- 
plication of diseases, one of which was the result of typhoid fever ; that 
affiant treated him during his sickness which lasted about two months 
and from time to time until affiant removed South, which was about the 
year 1880; that during the interim affiant has been acquainted with 
claimant he has been a sufferer from chronic ulceration of the rectum 
which, in affiant's opinion, is the result of typhoid fever which claimant 
informed him he ha<l while in the Mexican war and that affiant believes 
the same to be true." 

Dr. George S, Rainey, examining surgeon of the Bureau of Pensions, 
testified June 15, 1885, that ^^he had been the family physician of I. S. 
Warmoth since July, 1879, and has prescribetl for him from time to time 
for pruritis ani, the result of an ichorous discharge from the rectum and 
at times there was blood mixed with the discharge from the abscess in 
the rectum at the base of the bladder. The pruritus is very disagree- 
able and painful and renders him unfit for business or labor.'^ 

The medical examination of the claimant made on the 5th of August, 
1885, shows that he was disabled by the cause alleged. 

On the 28th of September, 1886, a certificate was issued to grant pen- 
sion at the rate of $8 per month from the 28th of July, 1886, on account 
of disability from disease of the rectum resulting from typhoid fever. 



The appeal is from the action of your Bureau fixing the date of com- 
mencement of pension. The claim for pension not having been filed 
within three years from the date of claioiaiit?^ ^\as^^T^<fe^>(Xi<^"^\v^>ssvi. 
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must, under the provisious of sectiou 4713, K. S., commence at the date 
of filing the la^t evidence necessary to establish tbe claim. The conten- 
tion of the appeal is that the claim was established by the evidence 
filed in 1857. 

It appears to the Department that the coutention of the appeal is 
well founded. The evidence filed in 1857 appears to be sufficieut to 
show that applicant was, at that time, suffering from a disability con- 
tracted in the liue of duty in the m^rvice. The declaration of applicant 
was indefinite in that he claime<l generaHy for the results of typhoid 
fever. It must, however, be regarded as sufficient to cover the disability 
for which the pension was allowed. 

It remains to inquire whether, the pensioner having died, there is any 
legal obstacle to the opening up of his claim to readjudicate the matter 
relating to the date of the commencement of his pension, upon the re- 
quest of the widow for such readjudication. The widow has no right 
to set up any new claim on behalf of the husband, but, in the matter of 
an application for the correction of an error in the adjudication of a 
claim made by the husband during his lifetime, she has the same right 
that he would have, if living. He would, if living, have a right, with- 
out a formal application, to have an error in an adjudication of anj 
claim filed made by him corrected. The widow has the same right in 
respect to this matter. 

There is no evidence to show the extent of Mr, Warmoth's disability 
for a period of many years after 1857, and prior to the medical exam- 
ination made in August, 1885. It appears that applicant served for a 
short time during the war of the Bebellion. In order to readjudicate 
the claim to allow pension from 1857, it will be necessary that evidence 
as to the extent of the applicant's disability during the period referred 
to be furnished. 

You will please readjudicate the claim upon the view that the right 
to pension was established at the date of filing the evidence presented 
in 1857. 

PENSIONABLE DEPENDENCE. 

Synthia Bates. 

1. The statement in the surgeon's certificate that the disability for which soldier was dis- 

charged existed prior to enlistment not onlj outweighs the presumption of prior 
soundness, but satisfactorily establishes the fact of prior unsoundness until the same 
is clearly disproved. 

2. To entitle a claimant to pension as a de[)endent mother, under the law, it must he ^tab- 

lished that the death of the soldier, her son, was in some way due to his Army service, 
and that her dependence existed at the date of the son's death. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Jan. 31^ 1889. 

Herewith are returned the papers which accompanied your report of 
January 27^ 1890, upon the appea\ oi ^^'\i\;\\vA. ^v\\Aa^«.lYom\\v^vwsx\«««^ 
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your Bureau rejecting her clmm for pension as the dependent mother of 
Azro M. Bates (deceased), late corporal, Compauy G, Tenth Michigan 
Cavalry. 

It is shown by the official records of the War Department, giving the 
military service of the aforesaid deceased soldier, that he enlisted and 
was mastered into the service as a corpoi*al of GompMny G, Tenth Mich- 
igan Calvary, on October 2, 1863, at Grand Rapids, Michigan, for a term 
of three years. He is reported on roll, dated December 31, 1863, 
^^ absent sick, left at home. Eagle, Cliuton county, Michigan, since Decem- 
ber 1, 1863." Same report on all subsequent rolls to August 31, 1864. 
He was discharged from the service ou certificate of disability, Angust 
10, 1864, at Camp Nelson, Kentucky. 

The certificate of disability, upon which the soldier was discharged 
from the service, as aforesaid, is dated ^^Camp Nelson, Kentucky, June 
20, 1864," and contains the following recitals: 

This man has not been fit for duty for four months past, has bad cough and is very much 
emaciated. His disease, according to his own statement, existed at the time of his enlist- 
ment. 

Daniel Meeker, 
Swgeon U, S, V., in charge. 

I certify that I have carefully examined the said Azro M. Bates, of Captain Roberts' 
company, and find him incapable of performing the duties of a soldier, because of phthisis 
pulmonalis, which exbted previous to enlistment. He is unfit for invalid corps. 

A. C. Rankin, 
A, A. Surgeorif U, S. A, 

It is shown by evidence that the soldier's wife died on Angust 23, 
1864, and that the soldier died on October 15, following, of pulmonary 
consumption, leaving no children surviving. 

The claimant filed her declaration Juuc 30, 1887, claiming a pension as 
the dei)endent mother of said deceased soldier, and alleging his death, 
upon the date aforesaid, of disease contracted during his military service 
and in line of duty, and that, at the date of his death, she was partially 
dependent upon said soldier for support. Her claim, as aforesaid, was 
rejected March 12, 1889, upon the ground that ^^the disease of lungs, 
from which the soldier died, existed prior to his eulistment, as shown by 
the certificate of disability upon which discharged." 

From said action of rejection, the claimant appealed to the Depart- 
ment, August 29, 1889, contending that said action of rejection is based 
upon a misapprehension of the facts in the case; that great injustice 
has been done her thereby, and praying tiiat she be allowed a rehearing 
and review, and permitted to show that the soldier was sound at enlist- 
ment. 

It will be unnecessary in determining this appeal to consider the 
evidence on file relative to the partial dependence of the appellaxLt tlv^vsv 
the soldier at the time of his lioath, or an to i'OutTW>wX\«\\%^\y3 >\v^ ^«\^«t 
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to her support. These facts may be admitted, for the purposes of this 
case, although the the evidence produced to establish them is very 
meager and unsatisfactory and far from conclusive. 

The material question to be considered is that upon which the daim 
was rejected by your Bureau. Does the evidence show t hat the soldiei's 
fatal disease originated in his Army service and in line of duty, or that 
it existed prior to his enlistment t 

Tlie foregoing statements contained in the certificate of disability upon 
which the soldier was discharged, are exceedingly explicit and uneqaiy- 
ocal in charocter. 

The surgeon in command or in charge of the hospital at Camp Ndson, 
Kentucky, from which the soldier was discharged, states, on June 20^ 
1864, not only that the disease from which the soldier was then soffer- 
ing, and which rendered him unfit for the service, existed at the time of 
his enlistment, but also that the source of his information was the 
9oldier^$ own $tatemenU. The surgeon who examined the soldier for dij» 
charge certifies, on the same date, that he found him afflicted witb 
phthisis pulmonalis, which ^< exists previous to enlistment." 

The recitals of the foregoing record are strongly corroborated by the 
military history of the soldier contained in the official record of hi8 
service in the office of the Adjutant General of the Army, as herein- 
before quoted. It is to be observed therefrom that the soldier appears 
never to have been with his command in the field at any time. He is 
reported on the rolls of his company as having been left at home, sick, 
from a period soon after his enlistment until after the date of his dis- 
charge. He must have necessarily, therefore, been taken sick before 
his command was ever ordered into the field, and never afterwards 
rejoined it. As to what was the the natnre of his sickness we have con- 
clusive proof, by reason of a medical examination made the June fol- 
lowing his enlistment. 

It has long been held by the Department, and has been reaffirmed by 
numerous recent decisions, that the statements of a cotemporaneoas 
official record as to the origin of a disease or injury, such as the fore- 
going certificate of disability uxx>n which the soldier was discharged, 
were entitled to very great weight as evidence, and that the statement 
in such a certificate that tlie disability, on account of which the soldier 
was discharged, existed prior to enlistmentj not only outweighs the pre- 
sumption of prior soundness, but satis&ctorily establishes the fact, nntfl 
the same is clearly disproved. 

It is to be presumed that the surgeons who examined the soldier and 
executed the foregoing certificate of disability properly performed their 
duty at the time, and, when they say that they obtained the information 
that the disease of the soldier existed prior to and at his enlistment, 
from his own statements, no motive on their part can be conceived for 
a misrepresentation of the facts. 
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When we find tbe statements of the certificate of disability strength- 
gued and borne oat by tbe official i*ecord of the soldier's military service, 
as in this instance, we have an adverse record which it would be well 
nigh impossible to controvert or overtarn by extraneous testimony. 

The testimony produced in this case, to show that the soldier was 
sound at enlistment, is exceedingly weak and wholly insufficient to rebut 
the foregoing record. It consists of an affidavit of Doctor David C. 
Spalding, late surgeon, Tenth Michigan Cavalry, who merely states that 
the soldier wns in sound bodily health at the time of his enlistment, ^^so 
far as deponent can now remember^^ but who does not pretend to have 
any positive or definite recollection upon the subject. In addition to 
the foregoing, the affidavits of the appellant and her daughter, a sister 
of the soldier, and an unsworn statement of her attorney, all filed with 
and in support of this appeal, constitute all the evidence in the case 
relative to the prior soundness of the soldier. This latter testimony, 
while not regularly before the Department, has been considered in con- 
nection with this appeal, and consists merely of tbe general statement 
on the part of said affiants that the soldier was free from disease of 
lungs at enlistment. 

In view of the conclusive nature of the record it would require 
evidence of the most convincing and positive character showing the 
prior soundness of the soldier and his freedom from lung disease at 
enlistment, in order to successfully rebut the positive statements to the 
contrary therein contained. No such evidence has been produced, nor 
is it t)elieved that it will be possible for the appellant to produce it 
in this case. 

To entitle the appellant to pension as a dependent mother, under the 
law, it must be established, primarily, that the death of the soldier, her 
son, was in some way due to his Army service. In this case the over- 
whelming weight of the evidence shows that the soldier's fatal disease 
existedprior to his enlistment, and, therefore, was not attributable to his 
military service. Sbe has fiiiled, tberefore, to establish her claim for 
pension, independently of tbe question of her alleged dependence upon 
the soldier at the date of his death, or of contributions on his part to 
her support, and, consequently, the said action rejecting her claim for 
the reasons stated was undoubtedly correct, and is affirmed accordingly. 



SERVICE PENSION— MEXICAN WAB. 

William D. Whiting (midshipman.) 

The phrase " in Mexico, on the coast or frontier thereof, or en route thereto, during the 
Mexican war/' interpreted and applied as intended by the act of January 29, 1887. 

Ageistant Secretary Bmsey to the Commissioner of Pensions^ Feb. 4j 1890. 

The papers which accompanied your Te\>OTtot 5\mfc'2»^>'V^^^>^*^^ 
case of WWmm IX Wliitiiig, midshipman, cAaimux^ \v ^^\i«vw^^«t ^'^^^^^ 
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in tbe Mexican war, nnder the act of Jamiary 29, 1887, are herewith 
returned. 

The claim was rejected on the ground that '' the claimant did not 
render any service in Mexico, on the coast or frontier thereof, or en 
route thereto, daring the Mexican war." It is not contended that the 
claimant actually participated iu that war ; aud, if the claim be lawful, 
it is so because he did serve en route to Mexico, its coasts or frontier, 
during sixty days of the war. He entered the naval service in 1841, 
and still remains there, being now a commodore on the retired list If 
he had unquestionably served in Mexican waters during the war with 
Mexico, his recall fh)m there would have been an houorable discharge 
from that service ; and his retention in the general naval service till the 
present time would be no bar to a service pension, as decided in the 
cases of Eckerson and Johns, pages 309 and 393 of the second volnme 
of departmental decisions. The case is, therefore, narrowed to the qnes- 
tion : Did he serve sixty days en route to the coasts or frontier of Mexico, 
between the 24th of April, 1846, and the end of the war f 

The records of the Navy Department, whatever they might do, haie 
not answered this question. All that is shown by them in the case is 
that when the war began, in April, 1846, claimant was serving on tbe 
steamer ^^ Columbus ; " that, in December, 1846, he was detached to the 
<^ Levant ; " and that he left the latter vessel on the 29th of April, 1847, 
by a leave of absence. All his service during the Mexican war was ou 
these two vessels. And, if he served sixty days en route to Mexico, it 
was during the year from April 24, 1846, to April 29, 1847. The records 
have not told us where he was, nor under what orders he was acting, 
during any part of that year. They have not told us where either the 
*' Columbus " or the ^^ Levant '' was at any time during the Mexican war, 
nor under what orders either vessel was sailing. 

The attorneys say they understand the facts to be that, ^^ during the 
Mexican war, the vessel on which the claimant was serving was onlered 
from China to this country, and that, after reaching San Francisco, he 
was ordered to Washington instead of to Mexico. It is respectfallj 
submitted that, when the vessel was on the way from China to San 
Francisco, it was directly en route to Mexico. If on arrival at San Fran- 
cisco other orders were issued to him and he was sent in a divergent 
direction, the fact of his having been en route to Mexico while crossing 
the Pacific is not thereby affected. The object of ordering the vessel 
home was that its officers and men might render duty at home in the 
Mexican war, and while they were on the way to this country they were 
all the time getting nearer to the seat of war." 

There is no evidence whatever on file affecting the vital point. We 
have really but a hypothetical case. It is presumed, however, for the 
present, that the foregoing quotation from the appeal correctly states 
tlie claimant's general movements. That he was approaching Mexico 
when crossing the Pacitic is oV>v\o\\^, \^ \w e\\\wfe ^vc^^vVj \\^\sv\\\t <»<Mist 
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of China; but so was he approaching Washington. And it was to 
Washington he went instead of to Mexico. If he had been actually 
onlered to proceed directly from China to Vera Cruz, and the order had 
coQiuianded him to take part in the warlike operations there, yet, if dif- 
ferent orders had met him at San Francisco, he was thereby discharged 
from the Mexican war service as soon as he received those orders. If 
lie was in a pensionable service at all, it was because he was, for sixty 
days, proceeding from China under orders for Mexico-— under orders 
w^hich defined Mexico as his destination. If the territory of Mexico 
then extended from the Gulf to Oregon, and thus lay directly between 
the coast of China and the United States, this accident need not affect 
the case, for the object, the end, the orders, the purpose of the voyage 
must detennine whether the vessel was en route to that which the law 
names. While claimant's movements have not at any time been shown, 
except by the statement quoted that he came from China to Washington, 
a fair inference, as the case stands, is that the claimant came as directly 
from China to Washington as he could come. It can not be believed, 
in the absence of proof, that the vessel left China with any definite 
orders for Mexico. That it was ordered << home" by reason of the war 
may be trne. Vessels in far quarters of the globe would naturally be 
brought within reach at such a time. If this was the case with the 
vessel which bore the claimant, he was not en route to the coasts or fron- 
tier of Mexico. A naval officer who sailed for sixty days under orders 
for Mexico, during the war, might thereby render such service as would 
entitle him under the act of 1887. If he was sailing for the United 
States, although his vessel may have been called home by reason of the 
war, he did not render the necessary service. It is not probable that 
this claimant comes within the law ; and for that reason the rejection of 
the claim is affirmed, in the absence of evidence in its favor. 



accidental. in.ruries- pistol. wouxd. 
Robert M. Dick. 

(lUotmaideration denied,) 

1. While the Government is responsible for injuries that occur to its soldiers by reason of 

the position in which it places them, the duties to which it assigns them, and the 
weapons or other implements it places in their hands; jet, it is not responsible for ac- 
cidents happening to them from causes which have no necessary relation to the service. 

2. It is presumed that the Government supplies its troops with all weapons needed for 

offense and for defense against the enemj ; and if they choose to carry other weapons 
they do so without authority, very oAen in contravention of authority, and always nt 
their own risk. Injuries so incurred are outside the line of duty, and not pensionable. 

Assistant Seci-etary Bussey to Ike Commissioner of Pensions^ Feb. 8, 1890. 
I return herewith the papers in the case of Robert M. Dvik^l'aXfc^^^t 
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in connection with a motion filed May 7, 1889, by John Conger, of Coid- 
ington, Ohio, attorney for the claimant, asking that the departmeotal 
decision of Jane 4, 1886, which affirmed the n>jection by your Bureau 
of Mr. Dick's claim for invalid pension, be reconsidered and overruled- 

The facts are these: Dick enlisted as a musician, in an infantry regi- 
ment, April 27, 1861, and was mustered out August 19, 1861. Wh^ 
he entered the service, he provided himself, at his own expense, with % 
revolver, which he carried in his hip pocket On or about the 5th of 
Jnly, 1861, having been detailed to assist in drawing clothing for a sqosd 
of men, he was engaged, with a comrade, in packing the clothing iu a 
knapsack, when the comrade asked him to show him his revolver. Claim- 
ant took the weapon out of his pocket and handed it to the comrade j 
who examined it and handed it back. In passing from one to the other 
it was in some manner discharged and the contents entered the daim- t^ 
ant's left groin, inflicting the wound for which he claims pension. Ac- 
cording to the evidence on file (which is entirely ex parte) the shooting 
was purely accidental. 

The claim for pension, which was filed July 21, 1879, was rejected by ^ 
the Bureau of Pensions in March, 1886, on the ground that ^^ the woundE 
was not received in the line of duty " and, on appeal, that action vagi 
sustained by the Department in the decision of June 4, 1886, which isl 
the subject of the pending motion for reconsideration. 1 

The question presented in this case has been frequently before the 
Department, and the decisions have not been altogether uniform. The 
earliest recorded decision that I have found is that of Secretary Delano, 
rendered April 23, 1874, in the case of Alexander H. Davis (claim ^o, 
180,085), in which it was held that an infantry soldier was not in the 
line of duty when wounded by the accidental discliarge of a revolver 
in his possession. It appears that the matter was also considered by 
the Adjutant General, U. S. Army, at that time, and his opinion is 
quoted by Secretary Delano as follows: 

Infantry soldiers were not armed with pistols, and an accidental wound received bj 
carrying sach weapon entitles to no consideration by this Office. 

The same doctrine was again affirmed in the case of Daniel Compton 
(claim "So. 186,723), April 5, 1877. It appeared from the evidence in 
said case that, while the applicant was engaged in the performance of his 
duties as a soldier, a small pistol which lie was carrying on his i>er8on 
fell and, striking a spade with which he was working, was discharged, 
the ball penetrating his left hip. The Secretary said : 

A pistol is not a part of the arras of the infantry branch of the service to which the 
applicant belonged ; the possession of it by him therefore had no connection with or ref- 
erence to the performance of any duty required of him as a soldier. The wound caused 
by the pistol ball has not, therefore, such necessary connection with the military service, 
as a result, as to justify the allowance of a pension on account of the disability resulting 
therefrom. 
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This view appears to have prevailed anrntermptedly until June 20, 
1882, when Secretary Teller made his decision in the case of William 
X. Kinnerson (No. 58,437). It was shown by the evidoDce in that case 
t^hat Kinnerson, with other recmits, arrived about April 15, 1862, at the 
camp of the regiment for which they were recruited, which was near 
lioe^ Mills, Va. It was expected that the Army would soon advanoe. 
Xhe recmits were without arms. On or about April 30, 1862, Kinnerson, 
^^hile cleaning a revolver, which was his own private property and the 
only weapon he then had, accidentally discharged it, wounding himself 
In the left thigh. The Secretary held that the soldier, <^ not acting under 
Rny order, neither acting in violation of any order, being in the place 
of duly, and the act upon which he was engaged having a probable 
connection with his duty as a soldier, was in the line of duty." 

That decision appears to have been based to some extent upon the 
peculiar circumstances in which the claimant was placed by the foilure 
of the Government to provide him with the usual arms borne by an 
Infantry soldier, and there is nothing in the language to indicate that it 
"^as intended to change the general practice with regard to this class of 
^^ses. But two days after said decision the following ruling No. 75 was 
promulgated by the Commissioner of Pensions : 

In compliance with instructions of the honorable Secretary in case of William T. Kin- 
nerson, No. 58,437, it is held that unless it appear that there were specific orders against 
carrying pistols, the soldier's right to pension shall not be prejudiced for accidental wounds 
xeoeived therefrom, provided the soldier was otherwise in the line of duty. 

This ruling governed the practice of the Bureau for several years 
until it was changed by the late Commissioner, John C. Black. One of 
the earliest cases to come before the Department on appeal from his 
action was the case now under consideration. The question was, how- 
ever, more fully considered in the case of William H. Pike, decided 
September 7, 188^, when the decision in the Kinnerson case was dis- 
tinctly overruled.' The Assistant Secretary said : 

The carrying of pistols by infantrymen was not warranted by the Army Begulations, 
and a wound from a dirk, or any other unauthorized weapon, would form just as good a 
fafisis for pension, under similar circumstances, showing the soldier at the time in the place 
^f duty. * * * The accident was clearly outside the line of duty. 

The doctrine thus enunciated has prevailed until the present time. 

The weight of precedent is clearly against the admission of the class 
of claims to which tbis case belongs ; and after careful consideration 
I am of the opinion that the weight of preceilent is also sustained by 
the better reasoning. 

The Government is responsible for injuries that occnr to its soldiers 
by reason of the position in which it places them, the duties to which it 
assigns them, the weapons or other implements it i)laces in their hands. 
It is not responsible for accidents happening to them from causes which 
liave no necessary or esseotial relation to tlxe WiC\\w, \\)Tssa&\»\y^^^^ 
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samed that the Oovemment supplies its troops with all weapons needed 
for offense and defense against the enemy. If they choose to carry other 
weapons, they do so witboat authority, very often in contravention of 
authority, and always at their own risk. It is well known that the prac- 
tice among infantry soldiers of carrying revolvers was not only unauthor- 
ized by the War Department, but was recognized as prejudicial to the 
good of tbe service, and in many cases stringent orders were issued 
against it In tbis very case the former captain of claimant's company 
says : *^ Almost every member had been presented by his friends with a 
revolver, which soon became a nuisance in the command, and the writer 
issued an order that all of them be delivered to him." 

It does not ap|>ear that this order was issued prior to the date at which 
the claimant was injured, but that fact does not affect his pensionable 
status. Suppose he had chosen to arm himself with a bowie knife, or 
to carry bombs in his ]>ocket, and had thereby incurred an injury, would 
it be held that he was injiired in the line of duty f But the principle 
involved would be the same. Tlie character of the weapon is immaterial. 

The decision of June 4, 1886, is believed to have been correct, and is 
hereby reaffirmed, the motion for reconsideration being overruled. 



DESERTION— RECORD— PENSION. 

DeWitt C. Falkenburg. 

1. A soldier can not be a deserter /rom the service and, at the same time, i» the service fol- 

lowing faithfully the line of duty and incurring therein certain pensionable disabilities. 

2. A claim for invalid pension is not affected by a record of desertion, unless the desertion 

itself be, in fact, continuous and unless, therefore, it appear that the claimant, having 
never been ditehargedy is still constructively tn the service, being, consequently, liable 
to arrest and punishment for his offense. 

3. Amenability to punishment for alleged deaerUon may be terminated by a diackarge bj 

competent authority — the discharge being equivalent to a cancellation of the recortl 
so far as any legal consequences thereof may be concerned. The mere record of deser- 
tion does not bar a claimant from pension, but the bar to pension arises from adud 
continuous desertion, and the lack of a formal dueharge from the service. 

A$si8tant Secretary Bmeey ix> the CammisHaner ofFenHonSy Feb. 17 ^ 1890. 

The papers which accompanied your report, August 24, 1889, on the 
appeal of DeWitt C. Falkenburg, late private. Company H, First Regi- 
ment Vermont Cavalry, from the adverse action of your Bureau upon 
his claim for invalid pension (No. 556,453), have been considered by me 
and are herewith returned to you. 

Claimant's declaration for pension was filed December 15, 1885, alleg- 
ing a breach of left testicle incurred in service. May, 1864 ; also disease 

of €>7es^ dea&ess^ aTi4 rbeum^i'tism, incurred while in prison, 
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It appears from the records of the Adjutant General's OflBce that 
claimant was " enrolled on the 14th day of October, 1861, at Whitehall, 
N. Y., for three years, and is reported present on rolls to June 30, 1862 
(date of last roll of company on file). Kegimental returns for July and 
August, 1862, not on file." 

The Adjutant General's report adds : " This man was transferred with 
the regiment to the Fortieth New York Volunteers, in September, 1862, 
which he failed to join, and is considered a deserter from al)out Septem- 
ber 1, 1862. While a deserter from tbis organization, he enlisted in 
Company H, First Vermont Cavalry, in violation of the Twenty-second 
(now Fiftieth) Article of War." 

The following statement also, appears in the accompanying papers, 
viz: 

DeWitt C. Falkenburg, private, Company H, First Vermont Cavalry, was enrolled De- 
cember 23^ 1863, at Rutland, Vt., for three years, and is reported on rolls for January and 
February, March and April, 1864, present. May and June, 1864, absent. Missing in 
action at Ashland, Va^ June 1, 1864 ; similar report on rolls to February 28, 1865; March 
and April, 1865, present. Boll of Company B, battalion, same regiment, to which trans- 
ferred, May and June, 1865, present. He was mustered out with company at Burlington, 
Vt., August 9, 1865. This man, under the name of DeWitt C. Falkenburg, deserted from 
Company C, Eighty-seventh New York Volunteers, about September 1, 1862, and enlisted 
in this organization in violation of the Twenty-second (now Fiftieth) Article of War. This 
office can not recognize the legality of the enlistment nor any claim for service rendered 
thereunder. The law views him as in a continuous state of desertion during the whole 

period of this enlistment. 

Thomas Ward, 

Asifistant AdjiUaiU Oeneral. 

The rejection of the claim by your Bureau is based upon tbe foregoing 
record of the Adjutaut General's Office.* 



The chief, if not the onhf question to be considered in the adjudica- 
tion of this ai)i)eal relates to the effect which the aforementioned record 
of deserliati has upon the soldier's claim for pension on account of disa- 
bilities alleged to have been contracted in the service and line of duty. 

The foregoing transcript of claimant's service, setting forth the record 
of the soldier's alleged desertion from the Fortieth New York Volunteers, 
and of his re-enlistment in Company H, First Vermont Cavalry, accom- 
panied by the statement that the Adjutant General's Office ** can not 
recognize the legality " of the latter enlistment, " nor any claim for serv- 
ice rendered thereunder," and that "the law views him as in a contin- 
uous state of desertion during the whole period of this enlistment," is 
dated April 23, 1886. The statement relates exclusively to the aforesaid 
record, to the legality of the service rendered by claimant under the 
second enlistment, and to his title to pay for the same. But, it is ap- 
parent from this appeal that it involves no question as to the legality of 
the soldier's service so far as may be concerueOL a.vv^ c\vv\\xv\^\>A.^\\fc^K^^iiX> 
23044— VOL. 3 22 
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assert for pay under the secood enlistment, and it is, also, clear that 
the legality of said service was not, in fact, disputed during the peform- 
ance of it, nor at the date of soldicr^s discharge, so that the real status of 
the soldier lias not been aftected by the Adjutant General's ruling on that 
point In other words, the soldier's service under the second or illegal 
enlistment was recognized by the Government as valid, in spite of the 
record, and in the most practical manner; and, throughout the period 
of its duration, he evidentl}' received regular pay for said service ou 
an equal footing with his comrades, and was discharged with his company, 
toithout questioning, August 9, 1865. Thus it seems that, while the rec- 
ords of the War Department show the mark of desertion standing oppo- 
site the soldier^s name, he was never, in fact, treated as a deserter, the 
record being purely technical and historical in its relation to the sol- 
dier's military services. And it may be properly suggested here that the 
soldier could not well be a deserter from the service and at the same 
time in the service, following faithfully the line of duty and incnrriDg 
therein certain pensionable disabilities. The inconsistency between the 
record of desertion and the fact of service is too obvious for disputation. 
It appears from the evidence in these papers that claimant, who^ 
name is coupled on the records of the War Department with a charge 
of technical desertion in September, 1862, was not in fact, or in a criminal 
sense, a deserter from the service. He voluntarily returned to the 
service, December 23, 1863, after a short period of absence, the length 
of which is not clearly established by the records. This return evidently 
put the soldier within the provisions of the President's proclamatioD 
dated March 10, 1863, declaring amnesty to soldiers who, having been 
charged with desertion, voluntarily returned to the service. I find, also, 
that ruling Ko. 208, made by the Commissioner of Pensions, April 29, 
1887, and based upon the holdings of Adjutant General Drum, as defined 
by him, April 22, 1887, is expressly applicable to the claimant's case, as 
follows : 

Soldiers who returned under the President's proclamation of March 10, 1S63, and com- 
plied with the conditions imposed by said proclamation, will be taken to hftve had the 
charge of desertion removed from their record, and it follows that this Bareau may deter- 
mine from the proof on file with it whether such soldier so returned under and complied 
with the provisions thereof. 

While the foregoing ruling, based upon the holding of the War Depart- 
ment with reference to the records of technical desertaons, appears 
sufficient to relieve the claimant in this api>eal from the ordinary conse- 
quences of desertion — said nding being equivalent to a formal cancelia- 
tion of the record — yet, it may be maintained that claimant should be 
denied a pensionable status because of the Fiftieth Article of War whicb^ 
in effect, declares that a soldier who assumes to discharge himself from 
his proper regiment, etc , and enlists in another, does so at the peril of 
being treated as a deserter. It is remembered, however, that a claim for 
pension is not affected by a record of desertion unless the desertioii itself 
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be, in fact, continuous, and unless, therefore, it appear that the claimant, 
having never been discharged^ is still constructively in the servicCy being, 
consequently, liable to arrest and punishment for his offense. How- 
ver, it is a principle of military law that amenability to punishment 
for alleged desertion may be terminated by a discharge by competent 
authority — ^the discharge being equivalent to a cancellation of the 
record so far as any legal consequences thereof may be concerned. The 
record of -desertion in this case was based upon the fact that, in the 
process of transfer from the Eighty-seventh to the Fortieth regiment of 
New York Volunteers, claimant failed to report to the latter regiment 
under the order of transfer, but re-enlisted December 23, 1863, in Com- 
pany H, First Vermont Cavalry. I mnintain, however, that the facts 
upon which this record was predicated, although sufficient to warrant 
the existence of the reconl itself, can not be used to debar claimant from 
pension for disabilities subsequently incurred by him in the line of duty. 
The Department made. May 26, 1880, a memorable ruling on this point, 
in a case the main features of which were substantially identical with 
those developed in this claim. The case was that of James H. Brush, 
(Certificate No. 137,574), and the ruling, as framed by Secretary Schhrz, 

was as follows : 

• 

The facts in the case appear as follows : The soldier was, at the date of suspension, re- 
ceiving a pension of $18 per month, on account of amputation of left hand, the result of 
of an accidental wound received in July, 1866, while serving under the name of Jesse L. 
Judd, as a private in Company H, Eighteenth U. 8. Infantry. 

The allowance of the pension seems to have been proper and in accordance with the 
evidence and the facts before your Office at the date of the adjudication. Subsequently, 
however, the fact was developed that the pensioner had formerly been a member of Com- 
pany K, Ninth Iowa Cavalry; that he left said company without authority May 17, 1864, 
and while so absent enlisted in the Eighteenth U. S. Infantry. His Hrst service was ren- 
dered under the name of James H. Brush, which appears to l>e his correct name. U|X)n 
the discovery of these facts, your Office suspended the payment of |)en8ion to him upon the 
ground that he was not in the line of duty at the time when he received the injury that 
caused the amputation of his hand, he at the time being a deserter from the Ninth Regi- 
ment Iowa Cavalry Volunteers. That is to say— though it is proven that the disability 
was incurred under circumstances which would make its incurrence clearly in the line of 
duty except for the reputed desertion from a prior service, yet, because of that desertion, 
no act of the soldier performed in obedience to orders under any subsequent enlistment, 
however brave or meritorious in itself, or however valuable to the Grovemment, can be 
considered as having been performed in the line of duty. As a general propoeition this 
does not, in the opinion of the Department, fairly interpret the spirit and intent of the 
pension laws, which are beneficial in their character and, being so, should receive a broad 
and liberal interpretation in their administration. 

It is true that in this case desertion is admitted by the soldier, but an examination as to 
the ammuB of that desertiqn shows that it was not with the purpose of " aiding or abetting 
the rebellion," nor from ''sympathy with the enemy,'' nor with a view to the entire aban- 
donment of the service. This is evinced by the soldier's re-enlistment in another branch 
of the service in a very short time after he left that in which he first enlisted, and by his 
faithful service, as fas as shown, and his honorable discharge from that subsequent service. 
He was not, then, a deserter in the sense that he left the service to go to the enemy, nor in 
the sense that he left without the intention to return to the «er^\o^ 



340 DECISIONS RELATING TO PENSIONS. 

ExistiDg law grants a penoion to those who served in the Rebellion and who rabee- 
quently voluntarily enlisted in the Army of the United States, and who, while in sach 
service of the United States, incurred disability in the line of duty. 

Now, it certainly can not be concluded that the intent of the law is to grant more to a 
soldier who had formerly fNirticipated in rebellion against the Government, than to one 
who has simply been guilty of dereliction of duty while in its service. If active rebel- 
lion could be condoned by subsetpient faithful nerviee, the same principle should hold in 
regard to desertion. Both rebellion and desertion were within themselves offenses against 
the Government and as such punishable by law, but neither, within the meaning of the 
pension laws, taints subsequent service so as to deprive of pension for disability incurred 
in that service. 

A soldier may desert from the service with the intention of never returning to his com- 
pany and regiment or to any other branch of the service, may be arrested and taken back to 
his company and regiment and afterwards be honorably dischai-ged and pensioned for disa- 
bility contracted subsequent to desertion. His desertion, though it was absolnte so far as 
his intention was concerned, does not taint his subsequent service so as to deprive him of 
pension, if disabled therein in the performance of duty. 

The soldier in the case under consideration showed no animus or purpose to entirely 
abandon or desert the service. He returned voluntarily to the service, but not to the com- 
pany and regiment which he had left, and, while clearly in the line of duty so far as his 
second service considered alone is concerned, was disabled. Is it the intent of the pension 
law to deprive him of a benefit conferred upon those guilty of a greater crime— desertion 
without the intei^i^n of returning? Manifestly not. 

While there is nothing in the letter of the law which positively directs or indicates 
what disposition shall be made of such claims as the one under consideration, either in 
the direction of favorable or of adverse action, the Department is of the opinion— interpret- 
ing the law in its application to this class of cases by their analogy and comparison with 
other classes of claims in regard to which the law is more explicit — that there is no suffi- 
cient ground for withholding pension in this case, or in those of a similar character as to 
the nature of the service. 

Tbe foregoing ruling clearly and accurately discriminates between an 
actual desertion from which the soldier does not return, voluntaril}^ nor 
otherwise, and a technical desertion which is made a matter of official 
record but which does not contain the element of criminality and which, 
in fact, is neutralized by the return, re-enlistment, faithful service, and 
formal discharge of the soldier from the line of duty. It is held that, 
in such a case, the mere record of desertion can not be interposed to 
impair the soldier's claim for invalid pension based upon disabilities sub- 
sequently contracted in the line of duty. It is not the mere record of 
desertion that may bar a claimant from pension, but actual desertion 
and the laek of a formal discharge (»f claimant from the service; and 
the refusal of the War Department to expunge the charge of desertion 
from the record of a soldier who, having returned to the service, was 
formally discharged therefrom, does not operate to impair the soldiei-'s 
pensionable status. 

But in addition to the terms of amnesty contained in tlie President's 
proclamation of March 10, 1863, and, again, in that of March 11, 1865, 
Congress has passed an act which was approved March 2, 1889, and 
which was designed to make still more obvious the distinction between 
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the more record of a desertion from which a soldier had returned and 
his claim for invalid pension. The fourth section of this act clearly dis- 
criminates between the technical record and a claim for pension and 
forbids the interposition of one as against the other. It gives a plain 
recognition to the doctrine underlying the foregoing ruling in the case 
of Brush, and is as follows, viz : 

Section 4. That whenever it shall appear from the official records in the office of the 
Adjutant General, U. 8. Army, that any regular or volunteer soldier of tike late war was 
formally restored to duty from desertion by the commander competent to order his trial 
for the offense, or, having deserted and being charged with desertion, was, on return to the 
service, suffered, without such formai restoration to resume his place in the ranks of his 
command, serving faithfully thereafter until the expiration of his term, such soldier $haU 
not be deemed to rest under any disability because of sueh desertioHj in the prosecution of any daim 
for penuon on account of disease contracted or wounds or ii^uries received in the line of his duty 
as a soldier. 

This section is held to be applicable to the appeal now under consid- 
eration, and, in view of it, I maintain that, while it is within the power 
and authority of the Secretary of War to refuse, for reasons satisfactory 
to himself, to expunge from the records of his Department the charge 
of ^^ desertion " which stands against claimant, yet, the soldier himself, 
having returned to and been discharged from the service, ^^ shall not be 
deemed to rest under any disability because of such desertion, in the 
prosecution of any claim for pension on account of disease contracted or 
wounds or injuries received in the line of his duty as a soldier.'' The 
accompanying papers do not contain the evidence necessary to establish 
claimant's declaration as to the incurrence of his alleged disabilities in 
the line of duty, but, if he shall furnish such evidence, I see no legal 
obstniction to the granting of pension to him in accordance with the 
rules and regulations of your Bureau. Therefore, the papers are re- 
turned to you for the adjudication of the claim in harmony with the views 
set forth in this opinion. 



ORIGIN OF I>ISABILITY— CIRCUMSTAXTIAL EVIDENCE. 

Petee N. F. Von Otterndoef. 

1. Where there is lack of positive evidence showing ort^'n of an alleged disability in the 

line of duty and, yet, where there is a record of the existence of the disability in the 
service, and a line of circumstantial evidence of great weight sustains the claimant's 
allegations, there will follow a reasonable presumption in favor of the claim. 

2. The origin of a disability in the line of duty will he assumed, where soundness at and 

prior to enlistment is proved, the existence of the disability in the service is shown, 
and there appears no testimony adverse to claimant's allegation, the circumstantial 
evidence warranting the conclusion that claimant's statement is true. 

3. The Department holds that '^ the pension laws should be construed in the liberal and 

generous spirit which prompted their enactment, and, where doubts cA.xvTkSA.W^^sf:^^ 
by evidence^ presumption should incline toward tV\e c\a,vm«A\,r 
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Aisistant Secretary BuMey to the Commissioner of Pensions^ Feb. 21 j 1890. 

Herewith are returned the papers which accompanied ybar report 
upon the appeal of Peter N. F. Vou Ottemdorf, late of Company H, 
Seventh Regiment, New York Heavy ArtUlery, from the rejection of his 
claim (No. 520,129) for invalid pension. 

It is stated in your rei>ort that *< the question at issue raised in the 
pending appeal is res adjudicata under the decisions of April 13 and 
26 last, wherein the rejection of the appellant's claim by this Bureau 
was affirmed on former appeals." 

It is true the claim was twice before the Department in April last and, 
also, that the rejection of the claim was twice affirmed ; but, in view of 
the reasonable and consistent statements contained in the present appeal 
for reconsideration and, also, the excellent record of the soldier, the 
Department has again reopened and rereviewed the case, in order that 
justice may be certainly done to a faithful soldier. 

As stated in former decisions in this case, there is a lack of positive 
evidence showing origin in the service and line of duty, and, yet, a care- 
ful examination of all the facts presented shows that there is a line of 
circumstantial evidence, of great weight, which in a large measure sns- 
tains the otherwise unsupported allegations of the claimant, and for* 
nishes a reasonable presumption of genuine merit 

The history of the case is in brief as follows: ^'Claimant enlisted in 
Company K, One Hundred and Seventy-seventh New York Yolunteera, 
on the 18th day of October, 1862, for nine months, and was mustered 
out with his regiment September 24, 1863. He was present continuously 
with his command during this service, without a record of any disabUity; 
was promoted to cori)oral and mustered out as sergeant On October 
19, 1863, twenty-five days after his discharge, he re-enlisted as a recroit 
in Company H, Seventh New York Heavy Artillery, for three years. In 
December following, he was again promoted to corporal, was present on 
duty with his command until June 16, 1864, when he was taken prisoner 
by the enemy while in action, was sent to Andersonville, was paroled at 
Savannah, Ga., November 26, 1864, and sent to Camp Parole, Maryland, 
December 1, 1864, was thence transferred to the Veteran Reserve Corps, 
April 30, 1865, and was mustered out as sergeant November 20, 1865.'' 

Api>ellant alleges in his declaration for pension that, while in the line 
of his duty as a color bearer and engaged in a charge on the Pamnnkey 
River, Virginia, about the Ist of May, 1864, he fell, in jumping across a 
ditch, and incurred a rupture. In a subsequent affidavit he says: ^^I 
felt a great pain, but did not know what had happened to me. It was 
afterwards found to be a rupture. I bound the parts at the time as well 
as I could, and took part in the engagement at Cold Harbor. There- 
after, I went with the regiment to Petersburg and, in a charge June 
16, 1864, 1 was taken prisoner and sent to Andersonville prison where 
I remained five months or more? H^ a\ao T^«A«&\>\^^«kfc\»^l\3:\^^'«s}^^ 
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ezcfaange, and trausfer to Veteran Beserve Corps, because of his unfit- 
ness for active service, and from which he was honorably discharged in 
November, 1865. 

The records of the Surgeon Oeneral's Office show that claimant was 
transferred to the Veteran Eeserve Corps, April 13, 1865, " because of 
oblique inguinal hernia, right side, and varicose veins of both lower 
extremities.^ 

The vital point m the consideration of this claim is the sufficiency of 
the evidence as to origin and line of duty. Claimant states he is unable 
to furnish the testimony of eye-witnesses, but the record furnishes posi- 
tive evidence of the existence of the alleged disability in April, 1865, 
when he wns transferred to the Veteran Eeserve Corps. It is shown 
from the records of the adjutant generaPs office of the State of New 
York that the examining surgeon certifies that he " carefully examined 
the above-named volunteer, agreeably to the general regulations of the 
Army, and that, in (his) ray opinion, he is free from all bodily defects 
and mental infirmity which would, in any way, disqualify him from per- 
forming the duties of a soldier.'^ This examination was made upon 
claimant's entering the first service, in October, 1862. As before stated, 
he faithfully served the time of his enlistment without evidence of any 
disability, and was honorably discharged. Twenty -five days thereafter, 
he re-enlisted and served seven months continuously in the artillery 
branch of the service before the alleged injury was incurred. 

From the foregoing it may reasonably be conceded that prior sound- 
ness is established. It is true that twenty-five days intervened between 
his first discharge and his re-enlistment, but the nature of his service 
and the entire absence of any adverse testimony should give him a good 
title to the presumption, under the law, of prior soundness. Then it 
follows that the injury must have been incurred some time during his 
second enlistment, for, it is clear, it existed when he was transferred to the 
Veteran Beserve Corps, 

Claimant's record as a soldier is unimpeachable ; he was always with 
his command and on duty until captured. His faithful devotion to duty 
and his integrity as a man are alike fully shown. His statement as to 
the date and manner in which he incurred the alleged injury is consistent 
with well-established facts and circumstances connected with his service. 
In the absence, therefore, of any adverse testimony to cast doubt thereon, 
the claimant's own sworn statement should be fairly received, and it is 
entitled to favorable consideration. 

While it is true no one saw the claimant injured, yet, it is well known 
that he was in bis proper place, in the line of his duty as alleged; and 
the cirumstantial evidence in the case warrants the conclusion that his 
story is true. 

The Department has long held that " the pension laws should be con- 
strued in the Uheral and generous spmt \\\\\e\i\>^^^'^^^^^^^^^^^*^ 
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ment, and where doubts can not be resolveil by evidence, presumption 
should incline toward the chumant.'' This rule is applicable to this 
appeal. The allegations of claimant are materially corroborated by the 
record; nothing adverse appears to throw suspicion thereon ; and they 
receive the stamp of truth from the whole history of the case. 

From the foregoing reasons it is believed that the circumstantial evi* 
deuce should be deemed sufficient to establish a reasonable and ooncla- 
sive presumption as to origin aud line of duty. And, after a carefiil 
review of all the facts presented, the Department is constrained tosoB- 
taiu the motion for reconsideration, and to overrule former advene 
decisions. The action of your Bureau in rejecting the claim is, therefore, 
reversed,, and you are hereby respectfully directed to ]>lace the name of 
claimant on the pension rolls, in accordance with the rules and regula- 
tions of your Bureau. 

MILITARY '*POST"-8ECTIOX 4eM, R. S. 

Martha M. Frisby (widow.) 

(Former departmental decision ovemUed,) 

1. In general language, a "post'' is any place where an officer or soldier bposfo/, i.c 

Htationed on duty ; while " fort " and ''garrison " have a more limited significanoe, the 
latter being the station of an organized body of troops, or that body itself. 

2. Unquestionably, the city of Washington is a military *'ix)8t" in the sense in which this 

wonl is used in section 4694, R. 8. 

AsstHtant Secretai-y Bussey to the Commissioner of Pensions^ Feb. J24^ 1890, 

In pursuance of a motion filed by Mrs. Martha M, Frisby asking for 
the reconsideration and overruling of the departmental decision, dated 
January 16, 1882, whereby the action of you?* Bureau rejecting her claim 
(No. 243,138) for pension, as the widow of Thomas Frisby, was affirmed 
on appeal to the Secretary, I have examined said decision and the papers 
in the case. The decision, to which the motion for reconsideration refers, 
is as follows: 

The husband of the claimant filed an application for pension (which was pending at 
the date of his death) in which he alleged disability from disease of the lungs contracted 
about January 10, 1870, while employed in the Office of the Surgeon General, in this city, 
under an enlistmenl as hospital steward. It is shown in the widow's claim that he died of 
lung disease, January 19, 1879. 

The records of the Surgeon General's Office show that Mr. Frisby was enlisted, March 
21, 1868, as a hospital steward, for clerical duty in that Office, and remained on such duty 
to July 1, 1874, when he was discharged the service. 

Section 4694, R. S., provides that '* no person shall be entitled to pension for wounds or 
injury received or disease contracted in the service of the United States subsequent to the 
twenty-seventh day of July, 1868, unless the person who was wounded or injured or con- 
tracted the disease was in the line of duty, and, if in the military service, was at the time 
actual]/ in the field or on the march or at Bom« post, iott, ot ^ttvbwcv;' ^\fc. 
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The record evidence shows that Mr. Frisby was enlisted for clerical duty in this city, 
and it is alleged that he contracted the fatal disease while engaged in the performance of 
such duty. He had no connection as a soldier with the post of Washington, and in the 
view of the Department the case can not be regarded as coming within the provisions of 
the section of the pension law above quoted. 

The rejection of the claim of the widow is affirmed. 
Very respectfully, 

8. J. KiRKWOODy 

^Swretary. 

The pending motion brings up for consideration the following ques- 
tions : 

1. Was Thomas Frisby, the deceased husband of claimant, an enlisted 
man f 

2. Was he, as an enlisted man, in the line of duty while, in pursuance 
of orders, he was engaged at clerical work in the Office of the Surgeon 
General of the Army at Washington City, *< about January 10, 1870,'* 
when, as alleged, he contracted disease of the lungs? 

3. Was Washington City at the time (January 10, 1870), when the 
soldier's disability was incurred a military ^^post" in the sense intended 
by section 4694, B. S.? 

The first and second of the foregoing questions are answered by the 
record in this case, the departmental decision, which I am asked to re- 
consider and overrule, acknowledging that <^ Mr. Frisby was enlisted 
March 21^ 1868, as a hospital steward ; " and it further appears that, 
<< about January 10, 1870, while employed in the Office of the Surgeon 
General, in this city, under an enlistment as hospital stewanl," his fatal 
malady was contracted, leading to his death, January 19, 1879. Tlie 
first and second of the foregoing questions are answered, therefore, in 
the affirmative. 

The proper reply to the third question was a matter of doubt, tbere 
being before me no precedent in the light of which I might determine 
whether or not the city of Washington is a military '^posf in the sense 
intended by section 4694, upon which the validity of this claim depends. 
Impelled by this doubt in considering the motion filed by widow of Mr. 
Frisby, I addressed to the Adjutant General the following communica- 
tion : 

DEPARTMENT OF THE INTERIOR, 

Washinoton, Fdtruary 7, 1S90. 
To the Adjutant Oeneral: 

Your attention is respectfully called to the following section of the Revised Statutes, 
having reference to the limitation, for pensionable purposes, in cases of disability incurred 
since July 27, 1868, viz : 

Section 4694. No person shall be entitled to a pension by reason of wounds or injury 
received or disease contracted in the service of the United States subsequent to the twenty- 
seventh day of July, eighteen hundred and sixty-eight, unless the person who was wounded, 
or injured, or contracted the disease was in the line of duty ; and, if in the military service, 
was at the time actually in the field, or on the march, or at iomepost, fort, or garrimm^ or 
en route, by direction of competent authority, to some ^^oel, iot\., ot ^tt\scycw\ ^x^W vql^^ 
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nayal servioe, was at the time borne on the books of some ship or other vessel of the United 

States, at sea or in harbor, actually in commission, or was at some naval station, or on his 

way, by direction of competent authority, to the United States, or to some other vessel, or 

naval station or hospital. 

I respectfully request that you will state, as promptly as practicable, whether or not this 

(Washington) city b classed by your Office as either a military " post " or a *' garrison," m 

the sense intended by the foregoing section. 

Respectfully, 

Cyrus Bimusy, 



To the foregoiug letter, the following reply was made by the Adjutant 
G^eral and received by me, viz : 

BUBJBCT: MILTTABT POST OB OAIlRiaON. 

WAR DEPARTMENT, 

Adjctamt General's Officii 
WASHiMOTOif, February 17, 1890. 
Sir : In reply to your inquiry of the 7th instant, as to whether, or not, this ( Washington) 
dty is classed as either a military " post'' or ''garrison " in the sense intended by section 
4694, R. 8., I haye the honor to inform you that the major gAeral commanding the Armj 
has remarked as follows: 

In general military language a ''post" is any place where an officer or soldier is podei, 
i. e^ stationed on duty ; while ** fort " and " garrison " have a more limited significance^ 
the latter being the aiaiion of an oiiganized body of troops, or that body ittdf. 

Unquestionably the city of Washington is a military jexmI in the sense in which this word 
is used in section 4694, R. S. 
Very respectfully, 

J. C. KlXTON, 

Adjutant OeneraL 
To the Hon. Cyrus Bussey, 

Assistant Seeretaryy Department of the Interior, 

The meauing of Adjutant General Eelton's letter, conveying the 
authoritative opinion and ruling of the major general commanding the 
Army, is obvious and, I think, conclusive of the issue raised by the third 
and final question ; and, governed by that ruling iu regard to the point 
which the major general is evidently competent to determine, I am bound 
to bold that ^Hhe city of Washington is a military |>o«^, in the sense in 
which the word is nsed in section 4694, B. S." 

It follows necessarily from this interpretation of the aforesaid section, 
and from the facts in this case, first, that Thomas Frisby was an enlikUi 
man ; second, that, as such, he was assigned to duty in the Surgeon 
Gt'neraPs Oflice at ihepost of Washington City; and, third, that, while 
acting in said capacity, under orders from his superior officers, he ^^oon- 
tracti'd the disease (of the lungs) in the line of duty," by reason of which 
he died, January 19, 1879. The law plainly provides (unless there be 
an expressed easccption) pension tor all enlisted men who incur disabili- 
ties, ] pensionable In degree^ in the service and line of duty; and Mr. 
Frisby was not included in any legal exception to the rule. 

In support of the view which I have here expressed, your attention 
ia directed to the decision wWch 'w^iA \a^^\i^ ^«cwX».\>j\^^'waa^ March 
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3, 1872, in the case of Josephiue Plumer (Application No. 190,678), 
wherein it was held that the widow of a hospital steward is entitled to 
pension, if c«iuse of death was contracted while the steward was em- 
ployed in the civil branch of the service at a military j>o«^. Consistently 
with this decision, Secretary Delano again held, December 10, 1874, in 
the case of Joannah E. Whiting (Certificate No. 106,898), that widows 
of general service men, employed in the War Department, are entitled 
to [>ension, if the soldier died of disease contracted while in the service. 
I find, also, that in the claim of Samuel Hilton, involving the same prin- 
ciple ns that now ander consideration, Secretary Schurz decided, January 
8, 1880, that a temporary detail to perform clerical duty is not such as 
to require transfer to the general service, and that a hospital steward, 
being regarded as belonging to the military branch of the Oovernment, 
can not be pensioned during the period of such service, and can acquire 
a pensionable status only after discharge from the service. 

The Department, holds, therefore, that the adverse decision, rendered 
January 16, 1882, was based upon a manifest error of law and of fact, 
and the same is hereby overruled ; and you are respectfully requested 
to reopen and adjudicate the application for pension, filed by Mr. Frisby, 
and which was pending at the date of his deathy and, likewise, the claim 
(No. 243,138) of the widow (Martha M. Frisby) for widow's pension, in 
accorcbince with this opinion, and with the rules and regulations of your 
Bureau in such cases. 



DESERTION RECORD— RETITUN— PENSION. 

John Van Fossen. 

1. Where the soldier returns from an apparent desertion, is readnUUed to theseryioe and, 

thence, formally discharged at the expiration of his enlistment, or for other lawful 
cause, he can not be held as, in fact, a deserter in the sense that would render him 
ineligible to pension for diaabiliiies incurred in the line of duty. The desertion that 
bars from pension is the desertion from whi^Ii there is no return to the service. 

2. Rewards are given for service; punishments are inflicted for offenaa; but pensions are 

conferred by the general law for ditabUitiee alone, contracted in the line of duty; nor 
can a pension be granted until after the soldier is discharged. 

3. Inasmuch as a soldier so long as he remains a deserter is not discharged, but, construct- 

ively, in the service, he can not occupy a pensionable status ; but a formal discharge 
terminates the status of desertion, and places the soldier, regardless of the record, in the 
attitude of an eligible claimant for invalid pension. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Feb. 24^ 1890. 

Herewith are returned the papers which accompanied your report of 
August 26, 1889, in the case of John Van Fossen, of Company B, Second 
Missouri State Militia Cavalry, and of Company M, Ninth Iowa Cavalry, 
on appeal from the action of your Bureau rejecting theQc\^ual<d»5LV&v. 
for invalid pension. 
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Claimant, in his original declaration for pension, fileii August 29, 1882, 
aUeges that, while at Alexandria, Mo., during the winter of 1862, he 
contracted measles which resulted in disease of lungs and general debility. 

The records of the War Department show that claimant^ under name 
of John Van Fossen, was enrolled January 21, 1862 (period of enlist- 
ment not stated), << war in Missouri." 

Muster rolls for March and April, 1862, not on file ; May and June, 
1862, absent with leave; rolls for July and August, 1862, not on file; 
September and October, 1862, and subsequent rolls to date of company's 
muster out, March 10, 1865, name not borne. ^' This man while a d^ 
sorter from this organization (Company B, Second Missouri State Militia 
Cavalry), enlisted under the name of John Van Fossen in Company M, 
l^inth Iowa Cavalry, in violation of the Twenty -second (now Fiftieth) 
Article of War.'' 

The Adjutant General's report again shows: 

John Van Fossen, private^ Company M, Ninth Iowa Cavalry, was enrolled July 28, 1863, 
at Ottumwa, Iowa, for three years, and is reported on rolls to December 31, 1863, present 
February 29, 1864, nek in quarters. Present on subsequent rolls to December 31, 186d. 
Mustered out with company February 3, 1866, at Little Rock, Ark. ''This man, under the 
name of John Van Fouen, deserted from Company B, Second Mieaouri Cavalry, and enlisted 
in this organisation in violation of the Twenty-second (now Fiftieth) Article of War." 
This Office can not recognize the legality of thb enlistment, nor any claim for serviea 
rendered thereunder. The law views him as in a continuous state of desertion during the 
whole period of this enlistment. Regimental hospital register and prescription book are 
not on file. Other records on file do not show nature of sickness, February 29, 1864. 

The case is not covered by the act of May 17, 1886, as the man was absent in desertloa 
more than three months. 



The claim was rejected September 22, 1885, on the ground that *^ claim- 
ant deserted from the organization in which alleged disease was con- 
tracted. The Adjutant General declines to give him an honorable 
discharge, for the reason that he ^' re-enlisted in another company while 
a deserter — ^in violation of the Twenty-second (now Fiftieth) Article of 
War." 

From the foregoing action claimant now appeals, contending as 
follows : 

I first enlisted in the Second Mtaeouri Cavalry, Company B, on the 21st of January, 1862, 
for three years or during the war. In February or Murch the same yeir I took the measles, 
and being exposed, doing the duties of a soldier, and being on scouts and getting wet, 1 
took cold and the measles settled in my lungs, causing lung disease and general disabilitj 
for which I claim pension. Some time in October or November (?) not being able to do 
duty of any kind I went home, not thinking of deserting in the least and not knowing that 
I was doing wrong, as I was young, being about eighteen years old. I did not know the 
rules and regulations of the Army then, but I learned them afterwards. I went home and 
stayed there and doctored with our family doctor until I got better, then I wanted to get 
back to my regiment which was in South Missouri, and I lived in the northeast comer 
(Cl&rk county, Missouri). They were recruiting in my county for the Ninik Iowa Omalni 
aad they told me that if I would enVwt \n\\v^'Svii\\v\Q!^«LCv?«Xx^ \\.^Q\\\d be all right. 
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So I thought if it was all right I would enlist, as there was a good many of my neighbors 
enlisted in the company from my neighborhood. I enlisted in the Ninth Iowa Cavalry, 
Company M, on the 28th of July, 1863, and was discharged on the 3d day of February, 
1866. » * ♦ I never received any bounty for my first service, and only $100 when I 
was discharged from the last service, and $100 more some time after discharge. I never 
was under arrest, and never in the guard-house in either service, nor ever punished in any 
way, except by sickness. I have furnished all the evidence that has been required of me. 

John Van Fobbes. 

BRIEF OF EVIDENCE. 

Claimant^ in an affidavit, filed December 11, 1882, gives a history of 
the origin, coutiimauce, aud medical treatment of his disabUities, cor- 
roborative of his original declaration. 

In another affidavit, filed March 31, 1885, claimant states that he has 
furnished all the medical evidence he can find concerning his disabilities. 
Claimant's discharge certificate from the Ninth Iowa Cavalry, filed with 
the papers in the case, shows that he was only about nineteen years of 
age when he was enrolled. 

William Buskirk (second lieutenant Company B, Second Missouri Cav- 
alry), in an affidavit filed February 10, 1885, swears that '^ claimant con- 
tracted measles in January or February, 1862, at Alexandria, Mo., and 
took cold which settled on his lungSj and when the Second and Eleventh 
regiments were consolidated the surgeon gave claimant a certifi^^tCj and 
affiant can not say what his condition was after that." (Reputation 
good.) This affiant in a letter filed March 6, 1885, says claimant was 
discharged on account of disability in summer of 1862. 

William Anderson^ comrade (Company D, Second Missouri Cavalry), 
in an affidavit filed Febniary 10, 1885, swears that ^^claimant contracted 
measles in March, 1862, which settled in lungs and resulted in disease 
and general debility, caused by exposure while in line of duty; that he 
has known claimant ever since his discharge, and he has been about } 
disabled.'' (Reputation fair.) 

James R. Ridley^ comrade (Company C, Second Missouri Cavalry), in 
affidavit filed February 10, 1885, swears that '* claimant was attacked 
with measles about March, 18G2, at Alexandria, Mo., which settled on 
his lungs and caused general debility. Affiant knows the above facts, 
having seen claimant in hospital at Alexandria, Mo., while sick, and 
nursed him part of the time." (Reputjition good.) 

Dr, Noah Lym^ surgeon (Second Missouri Cavalry), in affidavit filed 
February 10, 1885, swears that, '^as near as he can remember, claimant 
was absent on sick furlough when affiant joined the regiment; it was re- 
ported that he had tiiken measles ; claimant reported to the command 
and passed examination at Canton, Mo., in May. Some time after, from 
rough exposure while out scouting, he came into camp at Palmyra, Mo., 
with pneumonia and fever^ and affiant treated him in hospital for eight 
or ten days, when he returned to duty, but did not recover sound health 
and was several tiroes in hospital during Ang\\^\) «k.wvV ^\\Kaife«t^^XR5L' 
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and at the close of the campaign in October, 1862, he became constitu- 
tionally unfit for a soldier and was discharged from the service.^ (Bep- 
utation good,) 

Dr. M. P. Archery in affidavit filed February 10, 1885, swears that he 
has known and treated claimant for the past six years for lung troable. 
Affiant is not satisfied as to the cause. Claimant spits blood and com- 
plains of his left Inug. Affiant does not think his treatment has done 
claimant much good, and considers him about ^ disabled." ( Reputation 
good.) 

Br. Arthur P. Bucknery in affidavit filed February 10, 1885, swears 
that he '^has been claimant's family physician since 1870, up to three 
years ago. He was suffering with incipient phthisis from affiant's first 
treatment and gradually grew worse, emaciating and showing the char- 
acteristic physical signs. He was enfeebled and debilitated so that he 
could not perform more than ^ manual labor. Affiant heard that claim- 
ant had measles while in the Army." (Reputation good.) 

Br. B. F. Boberts, in affidavit filed February 10, 1885, swears : " First 
knew claimant in 1882, since which time has given him medical treat- 
ment. On examination found him badly affected with lung disease. 
Affiant's diagnosis was tuberculosis deposit of both lungs. Judges from 
present condition that diseaae is of long standing^ and has not yielded 
to treatment. Disabled at least ^.'' (Reputation Imd.) 

By Dr. William L. Taylor, [J. S. examining surgeon at Greencastle, 
M0.9 January 17, 1883, whose medical certificate states as follows : 

1 find dullness or percussion over the lower lobe of lefl lung ; respiration is very slow 
and labored ; hacking cough ; frequent hemorrhages \ anaemic Grade \ of total. Di»- 
bilitj permanent in my opinion. 

OPINION. 

The main question that arises upon the papers in this case relates to 
the effect produced upon a claimant's application for invalid {lensiou by 
a mere charge of temporary desertion yet remaining on the records of the 
War Department, notwithstanding the fact that claimant returned from 
the alleged desertion to the line of duty, and, after faithful service, was 
formally discharged. In this instiince, the claimant, being a niemberof 
Company B, Second Missouri State Cavalry, and, likewise, enlisted at 
the time, in the service of the United States, was t^ikeu sick with measles, 
and becoming, thereby, unfit for military duty was allowed to go home 
on sick furlough in November, 1862. Being unable to return to his 
place in said Company B, Second Missouri State Cavalry, until he saf 
ficiently recovered to resume military duty, he re-enlisted, July 28, 1863, 
in Company M, Ninth Iowa Cavalry, and therein served throughout the 
term of his enlistment, being discharged with his company^ February 3, 
1866. Claimant's absence from Company B, Second Missouri State Cav 
airy is the basis of the charge of desertion which remains on the records 
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of the War Department, notwithstanding claimant's voluntary retnrn 
to the service and faithful ];)erformance of duty to the date of his formal 
discharge. The circumstances of claimaut^s absence from his original 
command (the Missouri State Cavalry) and of his re-enlistment, Feb- 
ruary 3, 1863, in the Ninth Iowa Cavalry, are clearly set forth in claim- 
ant's own statement, heretofore fully quoted. From this statement, the 
following facts are drawn : 

1. Claimant's absence from his original command (Company B, Mis- 
sonri State Cavalry) originated in a sick furlough^ and not a desertum. 
Being a comparatively ignorant man, unacquainted with the technical 
regulations of the military service, he evidently did not suppose that 
the prolongation of his absence from his command beyond the limits of 
his furlough, on account of sickness, involved any criminal offense on 
his part — nor was any offense intended. 

2. Claimant's return to the service, February 3, 1863, by enlisting in 
the Ninth Iowa Cavalry, was voluntary and in good faitb, there having 
been on his part no intention to abandon the service in the spirit of 
desertion from the line of duty, and the return is to be construed as a 
verification of this fact; nor did claimant know that the line of duty 
would be violated by enlisting in the Ninth Iowa Cavalry, instead of 
resuming, if possible or practicable, his former place as a member of 
Company B, Second Missouri State Cavalry. The fact that claimant 
was not only allowed, toithout otjectiouy to serve out the term of his orig- 
inal enlistment, in the Iowa regiment, but was discharged therefrom 
with his company, and that he was never arrested nor otherwise pun- 
ished for the alleged desertion, demonstrates, as far as the papers show, 
that the alleged desertion was deemed only technical and not criminal 
in its character within the purview and intendment of the Articles of 
War appertaining to the subject. The failure to punish shows lack of 
guilt 



The Department fully recognizes the absolute control which is con- 
ferred by law upon the Secretary of War over the records of his Office, 
and fully concedes that it is optional with the head of that Department 
as to whether, for reasons that may be presented, Iid will expunge a charge 
of desertion from said records; but it remains with this Department to 
determine whether or not the charge of desertion be such aa the law 
declares shall debar a claimant from pensionaAle status. The refusal to 
expunge fixes the permanency of the record, but not necessarily the 
final status of the soldier in relation to the charge of desertion. 

1. It is obvious from the essential principles of the pension system that 
a soldier, so long as he shall remain a deserter, is not eligible to pension. 
This is true because of the fact that a soldier who remains a deserter is, 
constructively, in the service and, therefore, not discharged; and a formal 
discharge is a primary requisite to pension, It i& uot^ Vv^'9;^^^^>'V^^ 
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record of the act, but the oontinuouMess of tbe desertion itself j aud the 
cousequent kick of a dischargej that creates tbe legal barrier between tbe 
said record and a claim for invalid pension; but, where the soldier returnt 
from an apparent desertion, is readmitted to the service, and, thence, 
formally discharged at the expiration of his enlistment, or for other 
lawful cause, he can not be held as, in fact, a deserter in the sense that 
would render him ineligible to pension for disabilities incurred in the line 
of dutjf. The desertion that bars from i>eusion is the desertion from 
which there is no return, and which, therefore, is uot followed by a dis- 
charge fh>m the service. But a return from even an actual desertion and 
a readmission to the liue of duty, without objection by competent author- 
ity, is equivalent in law and in morals, alike, to a trial for the offense and 
a verdict of acquittal ; aud much more may it be said that where, as in 
this case, a soldier is given a sick furlough from his original command, con- 
nected with the organization of a State military force, and is prevented 
by ill health from promptly returning to his company, but, subsequently, 
returns to the service, although re-enlisting in a different command—it 
being a part of the Army of tbe Fnited States — and serving to date of 
discharge, he is not a deserter in the sense that bars from pension. Tbe 
restoration to service is ample condonation of the offense that may be 
chargeil against him, and acquits of desertion, fox pensionable purposes. 
The doctrine upon which this ruling is based was distinctly and fully 
enunciated in the departmental decision rendered May 26, 1880, in tbe 
case of James H. Brush, when, sustaining the soldier's appeal, the Sec- 
retary held, viz: 

It 18 true that, in this case, desertion is admitted by the soldier, but an examination as 
to the anmui of that desertion shows that it was not with the purpose of aiding or abet- 
ting the rebellioui nor from sympathy with the enemy, nor with a view to the entire a6a»- 
donmeni of the service. This is evidenced by the soldier's re-enlistment in another branch 
of the service in a very short time after he left that in which he first enlisted, and bv his 
faithful sdrvice, as far as shown, and his honorable diaekarge from that subsequent service. 
He was not, then, a deserter in the sense that he left the service to go to the enemy, nor in 
the sense that he left without the intention to return to the service. 

The principles underlying the ruling in the Brush case are explicitly 
applicable to the appeal now under consideration. 

2. The record of desertion lingering in the War Department against 
a claimant for pension may he evidence, but is notj>roo/ of actual deser- 
tion from the service, and, in various instances, it would be flagrant 
injustice to claimants to hold such record as conclusive in itself against 
II soldier's claim for pension. The mere record entails no forfeiture^ in 
the absence of trial and conviction for the alleged offense. But the 
granting of pension is not designed as a rexioard, nor the withholding of 
it as 2k punishment^ for acts done in the service. Rewards are given for 
service; punishments are inflicted for offenses; but pensions are con- 
ferred, by the general law, for disabilities alone, contracted in the line of 
duty. Ee wards and puuisUmeuts, ?\\\k^, \wv\^ \i^ V^^^twwed in the service. 
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but a pension can not be granted to a soldier until after his dUeharge. 
Heuce^ it follows that, inasmuch as a soldier, so loug as he remains a 
deserter, is not discharged, but is, constructively, in the service^ he can 
not be recognized as an eligible claimant for pension. Therefore, a formal 
discharge from the service terminates the status of desertion^ and places 
the soldier in the attitude of a lawful claiuiant for pension on account 
of disabilities incurred in the service. A formal discharge is equivalent 
to a pardon or to an acquittal, inasmuch as a soldier who is discharged 
is no longer a deserter and should not be held to be under any disability 
on account of desertion, <^in the prosecution of a claim for invalid pen- 
sion." (See section 4 of act approved March 2, 1889.) 

Adhering to the foregoing views as embodying the spirit and purpose 
of the law, I respectftilly overrule the ground ui>on which the rejection 
of this claim was based; and the papers are returned to you for the 
adjudication of the case in the light of the evidence going to show the 
origin of the alleged disabilities in the service and line of duty. 



MENTAL. DISEASE— SUICIDE-PENSION. 

AXMIBA J. MOETON (WIDOW). 

The evidences of the existence aud of the iucrease of loental disease beiu^ conclusive, 
and the resulting condition being reasonably traced to the privations of pro- 
longed imprisoument, the fact of the soldiers' suicide, without other provoking 
or adequate cause, is held to be due to the mental disability alleged to have orig- 
inated in the service. The act of suicide is strong, if not conclusive evidence of 
mental disease. The widow of the soldier whose death was caused by suicide 
entitled to pension. 

Assistant Secretary Bussey to the Commissioner of Pensions^ March G, 1890. 

Herewith are returned to you the papers which accompanied the ap- 
peal of Almira J. Morton, whose claim for pension (No. 331366) as the 
widow of Lieut. Col. Charles H. Morton, late of the Eighty-fourth Eeg- 
iraent Illinois Volunteer Infantry, was rejected by your Bureau Feb- 
ruary 12, 1887, on the ground that " the cause of soldier's death (suicide) 
was not a result of his military service." 

The foregoing action of your Bureau was followed, May 3, 1888, by 
the re-opening of the claim for further investigation, resulting in the 
affirmation by your Bureau of its former decision, viz, that ^^ the imme- 
diate cause of soldier's death had no connection with his military serv- 
ice.'' On February 5, 1889, the claim was again considered by your 

23044— VOL. 3 ^23 
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Bureau and again rejected on the ground that " the testimony adduced 
on special examination fails to establish the fact that the cause of sol- 
dier's death wa« in any manner due to his military service, but to a 
pistol wound of head, received May 26, 1880." From this latest adverse 
action claimant appeals, her attorney contending, substantially, that 
^<the special examinations made in the claim were not conducted prop- 
erly," but seemed to be made <' with a view of showing claimant to be 
of bad character and not to ascertain the exact facts in the case ; " that 
soldier committed suicide by shooting himself in the head ; that ^* pro- 
longed imprisonment and exposure in the service undermined his health 
and produced that condition of brain which finally led to suicide." 

The military record of the late soldier shows the following facts : He 
was mustered into service as major on September 1, 1862, and as lieu- 
tenant-colonel August 20, 1863 ; was captured in the battle of Chick- 
amauga, Ga., September 20, 1863 ; brought from Atlanta, 6a., and con- 
fined in Libby Prison, Richmond, Va., September 29, 1863; paroled at 
City Point, Ya., March 14, 186^, and mustered out of the service Jane 
8, 1865. 

The records of the Adjutant- General's Office, as exhibited May 29, 
1886, show that Charles H. Morton was mustered into the service of the 
United States as major with field and staff, Eighty-fourth Regimeut 
of Illinois Volunteers, to date September 1, 1862, and as lieutenant- 
colonel to date August 20, 1863 ; on rolls of field and staff to December 
31, 1862, present; rolls for January and February, 1863, absent with 
leave, detailed to bring up absentees ; roll for March and April, 1863, 
present; subsequent rolls to June, 1864, absent, detailed on General 
Palmer's staff. 

Prisoner of war records show him captured at Chickamauga, Ga., 
September 20, 1863; brought from Atlanta, Ga., and confined at Rich- 
mond, Va., September 29, 1863; paroled at City Point, Va., March 14, 
1864; reported at Gamp Parole, Md., March 16, 1864; sent to Wash- 
ington, D. 0., to report to Colonel Hoffman, Commissary General of 
Prisoners, March 17, 1864; granted leave of absence March 18, 1864, 
for twenty days ; leave extended ten days to report to £ enton Barracks, 
Mo., where he arrived April 18, 1864. Said records turnished no ev 
dence of disability or of medical treatment. Returns of regiment {% 
July, 1864, and subsequent rolls to February 28, 1865, and returns t^ 
May 31, 1865, present. There is no roll for March and April, 1865, on 
file. He was mustered out June 8, 1865, date of muster out of field and 
staff. There are no complete reports or hospital records of regiment 
on file. Returns of staff of General Palmer from May to September, 
1863, report him present for duty. Attention is invited to report of 
May 24, 1886, from the Surgeon General's office herewith. (Said report 
fails to show a hospital record for the soldier.) 
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The basis of this claim for pension is the allegation that the late sol- 
dier, Charles H. Morton, who was in the service from September 1, 1862, 
to June 8, 1865, incnrred physical and mental disabilities by reason of 
the hardships of the service, inclading captnre and imprisonment for 
six months in Libby Prison, whereby his mind became permanently im- 
paired, and occasional aberrations, of increasing severity, were super- 
indaced, leading finally to suicide at his own residence in Quincy, 111., 
May 26, 1880. A careful examination of the accompanying papers dis- 
closes ample evidence upon which to rest this view of the case; and I 
am convinced that, in the consideration of the claim by your Bureau, 
the investigation of the facts has been misdirected, and the conclusions 
jx^ached have resulted ft'om a misconception of not only the value, but, 
also, of the real significance of the evidence itself. I believe, from the 
best evidence here presented, that the late soldier did incur in Libby 
Prison the disease which, though of gradual, often of imperceptible, 
bat of certain growth, finally wrecked his mental powers, culminating 
in the tragedy in which he took his own life without an otherwise ade- • 
quate cause. Let us weigh the testimony bearing upon this aspect of 
the case, viz: 

ORIGINAL EVIDENCE. 

The afiidavit filed in these papers October 9, 1885, by Col. Louis H. 
Waters, the colonel of the Eighty-fourthBegimeut of Illinois Infantry, of 
which the late soldier was major and, subsequently, lieutenant colonel, 
is of special importance as furnishing the key to the whole problem of 
t.he soldier's conduct from the date of his release from Libby Prison to 
t»he date of his suicide. Colonel Waters, who, at the date of his afii- 
tlavit, was a citizen of Jackson County, Mo., swears : 

That he w«i8 iutiiuately aoqaaiated with Charles H. Morton, now deceased, and 
IcuowB that he was the identical Charles H. Morton who was mustered into tho serv- 
ice of the United States on the first day of September, 1862, as major of the Eighty* 
fonrth Regiment Illinois Volunteers; that said Morton, on the 25th day of July, A. 
X}. 1863, was promoted to lieutenant-colonel of said regiment, and was constantly on 
^uty with said regiment as lieutenant-colonel thereof from said last-mentioned day 
Yintil in September, d863, and shortly before the battle of Cbickamauga, when he was 
n<*;^igned to duty on,the staff of Major-Qeneral Palmer, commanding the first division 
the Twenty-first ^rmy Corps, to which said division said Eighty-fourth Regiment 
il{nois Volunteers belonged; that on tbe 20th day of September, 1863, at the battle 
'H Cbickamauga, the said Lieutenant-Colonel Morton, while in the line of his duty, 
yrB8 captured by tbe enemy and was taken to Libby Prison, where he was detained 
until some time In March, 1854, and, soon tbereafter, to-wit, some time in May, 1864, 
he rejoined his said regiment, and served with tbe same until he was mustered out of 
the service with his regiment in June, 1865. Affiant was acquainted with said Mor- 
ton for several years before the war, and has beeu well acquainted with him since the 
war and up to his deatb, which occurred on the 26th day of May, 1880 ; that, prior to 
his capture as aforesaid, said Morton was a healthy, vigorous man, with a sound and 
well-balanced mind, cheerful in disposition, and always ready for army duty. After 
his return from prison, and during his term of service thereafter, he was aftiictod with 
diarrhea which he had contracted in prison, and frecvueiiU^^ ^k.^V.'^t \\<h ^^^ vftNveXRxsA. 
out of service he complaiaed of the continaance of tVi^ «abm^\ \>\i&\> ^^S&ak\2k\» ^»k^ ^a^^ 
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MortoQ frequently after he was mustered out aotl prior to his death, and, od each 
occasion, as affiant now remembers, he complained of still being troubled with 
diarrhea. 

Affiant further states that, after said Morton's return from prison, he seemed con- 
stantly hungry and had a morbid appetit^e ; that his memory was, and as affiant he 
lieyes and states, much affected by his imprisonment and disease ; that at times be 
failed to recognize the faces of friends or to recall their names. He was peevish and 
at times, childish, and would frequently shed tears without any apparent cause. In 
his conversation, both during the service, and after he was mustered out, he would 
dwell on the unpleasant occurrences of the service, and seemed at times very deapond- 
€fit. Said Morton was an educated and well-informed physician and professed, in eon- 
Torsations with me after the war, to fully understand his case. He believed he was 
threatened with to/iening of ike brain and apprehended that he would lose his mind. 
In the last conversation affiant over had with him, which was in the fall before his 
death, said Morton seemed greatly disturbed by such apprehensions, and, on that oc- 
casion, affiant noticed, as he believed, a great change in said Morton's mental and 
physical condition ; that during service said Morton took an occasional drink of 
spirituous liquors, but, so far as affiant knew, or ever heard, he never drank to ex- 
cess or was intoxicated during such service; that after the war he drank more 
freely, and, at times, perhaps to exce8s; that affiant on several occasions spoke to said 
Morton of the habit and begged him to quit it ; that said Morten's constant excuse 
to affiant was that drink was the only thing that gave him any relief. Affiant further 
states that Dr. Kyle, who was Surgeon of the Eighty-fourth Regiment Dlinois Vol- 
unteers, is dead ; that said Kyle was well acquainted with Lieutenant-Colonel Morton, 
and on several occasions spoke to affiant of said Morton^ $ changed condUion of wUnd and 
hodjf. Affiant has no interest in this claim except a desire to have the widow of a 
worthy officer receive a pension, if she is entitled thereto. 

The foUowifig affidavit, sworn to and filed in these papers Febmary 
6, 1886, by Joseph 6. Waters, late private, Company A, and First Lieu- 
tenant Company C, Eighty-fourth Regiment of Illinois Infantry, of 
which the late soldier was lieutenant-colonel, is strikingly conobora- 
tive of the foregoing affidavit of Colonel Waters, to wit: 

Joseph G. Waters, being first duly sworn, on his oath says: That he was a private 
in Company A, Eighty-fourth Regiment Illinois Volunteer Infantry, and first lieu- 
tenant of Company C, same regiment, and served with the regiment during its entire 
period of enlistment ; that he was well acquainted with Charles H. Morton in hia 
life-time, and up to the day of his death ; that he was acquainted with him from I860; 
and while he was with the regiment as miyor and lieutenant-colonel was intimately 
acquainted with him ; that befoi'e the battle of Chickamauga, September 19 and 
30, 1863, the said Charles H. Morton was a healthy, vigorous, and sound man, and if 
he had an ailment it was unknown, notwithstanding such intimacy, to myself; that 
I believed him to be from such acquaintance in every way healthy, addicted to no 
vice or habit that endangered his health or life ; that at the battle of Chickamauga 
he was taken prisoner, he then being on the staff of Greneral Palmer, division conn 
mander, and that upon his release from Libby, and his return to the regiment, quite 
a period afterwards, the said Charles H. Morton was an entirely different man, un- 
sound in mind, spirits broken, and in a state of permanent ill-health ; that he was 
petulant, irritable, cross, and acted just like a sick child; would shed tears upon the 
slightest provocation, and in every way, shape, and form that imprisonment and star- 
vation could injure a man, he was so injured by such imprisonment and the sufferings 
occasioned by it, and when I heard that he had committed suicide I knew from the 
facts within my own knowledge that it would have been within the ordinary and 
reasonable range of events that such suicides v^aa ^auoedl^Y ^^^ state of mind and body 
prodaoed by such imprisonment. If evex lli^re waa «i xioV^A Ts^asiy ^\>^ ^\^x».x^ Q'&sfsi^ 
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be was one^aud I mean it iu no ordinary sense — tenacious of life, warm in bis friend 
ships, and of a peaceable disposition. After his return from Libby, along with Colo- 
nel Rose, of the Seventy -seventh Pennsylvania, I noticed with extreme horror and 
sorrow thac the condition of both these officers was similar ; it was so marked as to 
attract the attention of all their acquaintances, and from Colonel Morton's condition, 
as known by me prior to bis imprisonment, and bis condition afterwards, I would say 
from such knowledge that the imprisonment was almost as ruinous to health and 
mind as it could be to a person that was sound before ; and further I say not, so help 
me God. 

Mr. Edwin A. Clarke, of Qidncy, 111., gave in his own handwriting 
the following affidavit, to which he was sworn January 25, 1887. Mr. 
Clarke was a clerk in a bank at Quincy and had peculiar opportunities 
for becoming acquainted with Colonel Morton's condition during nearly 
ten years prior to his suicide. Mr. Clarke swears, viz : 

That my acquuintance with Charles H. Morton began at Quincy, Illinois, about the 
year 1871 or l&71t; that several years thereafter my acquaintance with him was 
slight, but still intimate enough to observe certain personal characteristics. He im- 
pressed me as a man dominated in his deeds by his emotions and impulses rather 
than by a cool reason or sober Judgment. In the later years of his life these char- 
acteristics became more and more pronounced, and I noticed much in his conversation 
that seemed to me to be the vagaries of an unbalanced intellect. After his illness iu 
1874 (occasioned, as I understand, by prostration from heat or sun-stroke) and par- 
ticularly during the last six months of bis life, his mental infirmity appeared to increase 
so that at last bis distress, arising from apprehensions of impending poverty and help^ 
lestiness, impressed me as evidence that he was in that mental condition such as, I 
understand, physicians denominate by the term ^' MelancholiaJ'* » 

In his affidavit, sworn to January 20, 1887, and filed with the accom- 
panying papers February 11, 1887, Mr. John H. Williams, of Quincy, 
111., swears that he observed the evidences of the late soldier's mental 
decline six years prior to his suicide. May 26, 1880, to- wit : 

That within the five of six years next preceding his death, he (Colonel Morton) 
became mm^yrhdkt changed in his mental condition — seemed more or less easily confused — 
losb energy and, at times, seemed bewildered and absent-minded. At one time he had 
some kind of an affliction which lasted several hours, depriving him of the power of 
articulation. While in this condition, he would seem to be endeavoring to speak, 
but would only chatter, and could not enunciate a single word. I do not know the 
name his attending physician gave it, but I stated the facts to Dr. Francis Drude, a 
friend of his and mine, and Dr. Drude said to me i t was a sure evidence of softening 
of the brain. I do not remember how long this was before his death (I think it was 
within a year), but I well remember that I kept Dr. Drude's remarks in my mind, and 
watched Colonel Morton closely from that time on up to the time of his death. His 
mental power seemed to continue to grow less, and I am satisfied that there were 
times when he was not in a menial condition to he responsible for his acts. He was, when 
in his normal condition, a most excellent aud accurate businessman, bnt his business 
before his death had gotten to a condition where he did not seem to know anything 
abont it ; and, after his death, it was found to be in such condition that no one else 
could understand it. 

Mrs. Emma W. Ladue, of St. Louis, in her affidavit sworn to January 
29, 1887, makes the following statement : 

Emma W. Lad iie, being duly sworn, on her oat\i aa^'s \i\iaV. ?\\«k\v«A.V\iQ^\^^^^»5^» 
Lieut 'Col Charles H. Morton for twenty-five ycaTa^3etoT<^\v\ft^e«A^i,^Vvi^^. w^<k«^^^^ 
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on May 26, 1880; that, she was frequently a visitor in his family, and was thoronghly 
familiar with his characturiHtics ; that these had so entirely changed that for six 
months before his death aho had no doubt that he was of unsound mind ; that from 
haying been a cheerful, trusting, energetic man, he had become a morbid, sospiciouA, 
listless one ; that the general impression araon*; his friends was that he was ike vk- 
tim of softening of the hraln. 

The a£Bdavit sworn to by Dr. J. T. Wilson, November 30, 1885, is 
important by r<Bason of the fact tbat he had been for years the family 
physician of the dece^ised soldier, and knew him intimately. He was, 
also, the Secretary of the Pension Examining Board of Surgeons, at 
Qnincy, 111., the place of his residence. Following are the material 
portions of Dr. Wilson's affidavit : 

He was, since about the year 1850, intimately personally acquainted with CharlM 
H. Morton, who was m^jor and, afterwards, lieutenant-colonel of the Eighty-fourth 
Regiment Illinois Infantry ; that said Morton, previous and up to the date of his eD- 
listment in said service, was to all appearances, and as affiant'verily believes, a 
sound, ab e-bodicd man in every rcs])ect, mental and physical, and, esi>ecially, that 
he was free from chronic diarrhea^ or any sach mental aberration as migbt resnlt irom 
san-stroke or privation ; that he was not at that time ( on or about the 1st day o^ 
September, 1862), nor had he been prior to said date, a man of intemperate habits, 
nor was he subjected to fits of despondency, nor did he have a tendency to forget tb« 
faces of intimate friends; and, had the facts been otherwise, affiant is satisfied be 
would have known it on account of his intimate acquaintance. Immediately on said 
Morton's return homo after being mustored out of the service (to wit, in the month 
of June, 1865), affiant's intimate acquaint4ince with said Morton was renewed, and 
continued up t<^he date of his death. Affiant remembers distinctly that said Morton^ 
at frequent intervals after leaving the service, complained of chronic diarrheaj but, 
having been himself a physician, and, as affiant understood it, having some favorite 
remedy of his own, he did not, as far as now remembered, receive any prescription 
for diarrhea from affiant. Said Morton also frequently complained of suffering from 
the effects of overheat or sun-stroke, and received frequent prescriptions therefor. 
At least one of these attacks was a very serious one. In affiant's opinion, these re- 
sulted from service in the army^ and his recollection is that said Morton so told him. 
Affiant can not say in just what way the service in the army affected said Morton's 
mental or physical health, but believes that it did so affect him^ Said Morton's health 
was, at all times after his dischargCf more or less unreliable. For several years before 
his death said Morton was given to the intemperate use of liquor at times, althoagb 
he never became sottish. The said Morton died on the 26th day of May, 1880, from s 
pistol shot wound in the head, supposed to have been inflicted by his own haod. 
There was no evidence for any other supposition. 

In addition to the foregoing evidence relative to the origin and cha^ 
acter of the late soldier's disability in the service, and to the existence 
of it from the period of his muster out to the date of his death, thesaid 
evidence being set out as the basis for the original application of 
claimant, I find the following affidavit, made and sworn to November 
12, 1888, by Thomas Hamer, of Fulton County, 111., and late iienten- 
ant-colonel Eighty-fourth Illinois Begimeut, to wit: 

I was a lieutenantrcolonel in the Eighty- fourth Regiment Illinois Volunteer In- 
fantry, war of 1861-'65, and served as such from the organization of saidregim<»itiD 
August, 1862, till July 25, 1B63. 1 was we\\ a.\i(l mtvmB^tely ac quaiuted with the w»- 
Jot of eakl regiment, Charles H. MoTton, o? (^v\\\xGy , \\\.,\i^V\Ti\i,^VSVM^«t%^\A\s«««d 
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and slept with him dariog moat of said time. He sncceeded me as lieatenant-colonel 
of said regiment. I well remember that in October, 1862, said Charles H. Morton 
was severely afflicted with jaunders or Jaundice. He was as yellow as saffron, and 
wonderfully reduced in flesh. He was also suffering from the effects of being over- 
heated, and from cholera morbus, which became almost chronic. In September, 1863, 
Lieut. Col. C. H. Morton was taken prisoner at the battle of Chickamauga. I was 
with him several days after he was released from prison and was astonished at the 
peculiar change of his nature. Ho hardly appeared to me as the same man in dispo- 
sition. After the close of the war the regiment had a re-union some years after, at 
Qnincy, 111. I was with Colonel Morton most of the time during the re-union. He 
seemed to me a changed man in disposition. He evidently was laboring under some dis- 
ease of mind or hodyy and not the same in mind and disposition he possessed prior to 
the battle of Chickamauga. I have no interest in this claim for pension. 

Following is a true copy of the report of the coroner's inquest which 
was held upon the body of Colonel Morton May 26, 1880, going to show 
that, as the result of said inquest, it appeared that said Morton ^^ came 
to his death from a pistol wound in the temple, fired by his own 
hand.'' 

State of Illinois, County of Adams, ss: 

An inquest was taken for the people of the State of Illinois at 63 North Sixth, 
Qnincy, in said county of Adams, on the 26th day of May, 1880, before me, £. R. 
Sechorn, coroner in and for said county, upon view of the body of Charles H. Morton, 
hen and there lying dead, upon the oaths of six good and lawful men, who, being 
duly sworn to Inquire on the part of the people of the State of Illinois into all the 
circumstances attending the death of the said Charles H. Morton, and by whom the 
same was produced, and in what manner, and when and where the said Charles H. 
Morton came to his death, do say upou their oaths, as aforesai d, that the said Charles H. 
Morton came to his death from a pistol wound in the temple ^red by his own hand. 

I. W. NiLES, Foreman, 
A. W. Blakley, 
Wm. Thompson, 
H. T. Elus, 
O. H. HisHOP, 

Herman Schuer. 

« 

SPECIAL EXAMINATION. 

A special examination was ordered by yoar Bureau in ISdd, upon the 
report of which the widow's claim for pension was rejected May 3, 1888, 
npon the ground that '< the immediate cause of soldier's death bad no 
connection with bis military service." 

This adverse action was based upon the conclusion that the x)eculiar 
mental condition of the late soldier from time to time subsequent to his 
muster-out from the service, and to which his suicide is ascribed, was not 
due to any causes that were traceable to the service; and the special ex- 
amination was had for the purpose of more clearly determining this point. 
I have carefully examined the evidence adduced by that examination, 
and find that it was given an unnecessarily wide range, outside the 
purpose in which it originated and which it was really designed to sub- 
serve. A large part of the examinatiou waa A^vo\fe^\y3 ^-^wsscckKt^^^^sck- 
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sley to au apparent prosecation of the claimant based aiK>n rnmors or 
reports said to have been prevalent in the city of Qaincy alleging the 
existence of an infelicitons relationship between claimant and her late 
husband as the cause, or as one of the causes, which led to the soldiei's 
suicide* The result, however, of the prosecution — not to say any per- 
secution — ^has in no degree sustained the said rumors or reports, not a 
single fact having been established to show even a reasonable ground 
for them. On the contrary, the investigation, instead of proving the 
correctness of said reports or rumors, has clearly vindicated the claim- 
ant and showed, also, that the soldier's death was in no way traceable 
to the alleged domestic infelicity. The tongue of slander and scandal 
was evidently busy to impair claimant's good name, with the appar- 
ent intention, also, of either destroying or weakening her claim for pen- 
sion. For instance, there appears in the report of Examiner Henslej 
the deposition of Lncy Bagby, from which the following quotation is 
made: 

Question. Did yon ever observe auytbiag in the claimaut'H condact at any time 
which led yon to believe tbat their (Colonel an d Mrs. Morton's) domestic relatioDs 
were not happy f — Answer. Never but at one time. The night of the suicide I was 
sitting at the window (of my bonse across tbe street) facing the residence of Colonel 
Morton, and, about two bonrs after I and Mrs. Grimshaw had left their house, some- 
where between 11 and 12 o'clock at night, I saw a carriage drive np near tbe house, 
and Mrs. Morton came out and got in tbe carriage and drove away with some gentle- 
man other than her hnsband. They were gone, perhaps, an hour or more. On retnm- 
ing Mrs. Morton got out of the carriage and tried to get in at the front door. She 
then went aronnd and tried tbe back door. Came around to the front of the house, 
trie<l the mndow-ahuttere and failed, and finally rang the door-bell, and her hnsband 
got up and admitted her into the house. I recognized his voice when he let her in. 
I did not hear what he said to her. I know of nothing that passed between them 
after this. 

It is quite evident tbat. the foregoing statement, if made by Lucy 
Bagby, was intended to raise the suspicion tbat Mrs. Morton was, on 
the occasion named, a party to a Mason, and that it was one of a series 
of similar instances in the history of the alleged domestic infelicity in 
the Morton household, leading to the soldier's suicide. The statement 
lacks, however, all claim either to credence or to value as testimony in 
this case. In tbe first place the accompanying papers show that the 
statement* is devoid of corroborative evidence. It is wholly unsup 
ported. In tbe next place, it is in itself unredsonahle. The allege<l 
circumstance as related by Lucy Bagby was calculated to give VLfi- 
wontiiA publicity to an act which tbe narrator insinuates was prompted 
by a bad and secret purpose^eku act of imputed criminality done in 
an open street in a thickly settled portion of the city of Quincy, at an 
hour when people are constantly passing to and fro. The alleged " re- 
turn ^ of the alleged guilty persons is fixed by Lucy Bagby at abont 
1 o'clock a. m., and she claims to have been sitting up at that hour, 
awaiting developments. She claims, furthermore, tbat Mrs. Morton, 
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instead of going to her front door and ringing the bell for admission to 
her own house, proceeded to alarm the neighborhood by banging or 
knocking londljj first, on the front door, then on the biick door, then on 
the toindoW'Shutters — and then she rang the door-belly which common 
sense and a desire for concealment wonld have impelled her to do in the 
first place on such an occasion. All this the ciirions Lacy Bagby 
sees and hears at 1 o^clock in the morningj bnt she is the only person 
who either sees or hears the like ! The knocking at doors and window- 
shatters and the final ringing of the door-bell were so load that no- 
body heard the same except Lucy Bagby ; but she told no such story at 
the time of the death and inquest^ nor, strange to say, could she be in- 
duced to tell it until many months, if not years, had elapsed. If now 
the story is denied credence, Lucy Bagby alone is to blame. The story 
is not believed, because there isn't a single corroborative fact to sus- 
tain it, and because it is suspected of being a mere dream which 
Lucy Bagby had, all undisturbed, at I o^clock a. w.. May 26, 1880, or, 
more probably, mouths subsequent to that date. The evident fact is, 
as shown by several witnesses, that Lucy Bagby was not at Colonel 
Morton's on the evening preceding the suicide ; that she never saw any 
sucli spectacle as she represents, and that the whole story is a fiction, 
born of fancy, of not inspired by malice. As bearing upon the credibil- 
ity of Miss Bagby's statement (which, even if true, would really prove 
nothing vital to the issue in this claim), I call your attention to the 
deposition of Mrs. Isabell 0. McElfresh, dated November 10, 1888, she 
being then aged fifty-six years. Mrs. McElfresh, being a resident of 
Quincy, swears, to wit: 

I was at Colooel Morton's the eyening precediDg bis death and took tea with them. 
Mrs. Grimshaw, now of Chicago, lU., was also at tea. After tea, Mrs. Grimshaw, the 
claimant, and myself attended services at the Episcopal Chorch, St. John's Cathedral. 
After services we all returned to Colonel Morton's. I went into my own honse, 
which was adjoining Morton's. Mrs. Grimshaw spoke to Mr. Morton an I asked him 
to accompany her home. I can't say whether she stopped iu at Morton's or not. I did 
not. It seems to me that Mr. Morton started immediately with her to the car, and 
that she didn't go into the honse. Miss Bagby was not at Morton's while I was there. 
I was there from tea nntil time for church, and she was not there during that time, 
and I saw nothing of her when we returned, and heard nothing about her having 
been there during our absence at church. I can't state positively that I saw Colonel 
Morton and Mrs. Grimshaw leave the house together, yet I think I did. I think the 
time was abont 9 o'clock p. m. when we returned iu front of the Morton residence. 
* * * I have no knowledge of Miss Bagby being at Morton's during the evening 
or night preceding the suicide. I think I retired shortly after we returned from 
church. Onr honse stood directly against the Morton residence. I heard no carriage 
drive up in front of the Morton residence that night. I heard no unusual noises 
abont the Morton residence that night. I think I should, if anything of the kind had 
ocenrred, as my bed-room window overlooked the porch on which the front door opened, 

Mrs. C. B. (irimshaw^s deposition, dated January 11, 1889, fully cor- 
roborates all of Mrs. McBlfresh's statements. She is emphatic iu deny- 
ing the presence of Lucy Bagby at the Morton residence tbi^ ^^<kclv\<s^ 
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precediug the Buicide^ and Mrs. Grimshaw, who was intimate with the 
family, says : 

I think his (Colonel Morton's) domestic affairs were on a par with the ayerageof 
persons in his wMikm In life. I did not know of their having any serions domestic 
trouble. Both be and the claimant might properly have boon charged, I think, witii 
extraTagance, but I don't think she was more so than he was. 

Referring to the death of Colonel Morton, Mrs. Orimshaw says : 

It was the general nnderstandiug amongst those who were present that day thai it 
was a cose of suicide. I heard no other theory advanced. He (Morton) was sober 
when I saw him the night before, and, I think, had been all day. I was there and 
took dinner with them that day, and, after spending so me time there in the middle of 
the day, went off and retamed to sapper, and I thought then that I bad not seen him 
so much like himself in a long time. He was quiet, but agreeable and pleasant, and 
there was uothiug in his manners or appearance to indicate that he was sufieriug from 
any unusual meutal trouble. Claimant, by her remarks and conversation, did not 
indicate that she and the colonel had had any trouble the night before, after I left, 
and I did not leani from any source that they had had any difficnlty. 

In the light of the testimony from which qaotations have been made 
in this summary of important evidence in these papers, and in view of 
all other testimony uttered by competent witnesses, I amsatified that no 
real ground existed, prior to Colonel Morton's death, for any report or sas- 
piciou of domestic infelicity or of trouble between him and Mrs. Morton, 
and furthermore that all such reports or suspicions originated in the 
otherwise idle brains of gossiping individuals who sought employ- 
ment in the creation and dissemination of scandal iu the city of Quincy, 
regardless of consequences to innocent persons. In this connection I 
call your attention to a malicious though futile e fibrt that was made in 
1S83— three years subaeqiient to Colonel Morton's death — to impair the 
claimant's good name, and to which the witness, James W. Hudnall, re- 
fers in his deposition accompanying these papers. It seems that Mrs. 
Morton, having been left penniless by her deceased husband, took em- 
ployment in the office of General Rowett, the collector of internal rev- 
enue iu the Quincy district, and the charge was made, among other 
imputations against the collector, that he (Bowett) had tried to compel 
one of his subordinates to divide liis salary with the claimant (Mrs. 
Morton), between whom and bim (Rowett), as alleged, improper rela- 
tions existed. The matter was communicated to the Secretary of the 
Treasury (Folger), who ordered an investigation to be made by General 
F. O. Sewall, as a special agent of the Treasury. At the conclasion of 
the investigation. General Sewall, in his report dated March 11, 1884, 
states, as his third specific finding, that ''the reports of improper rela- 
tions between Collector Rowett and Mrs. Morton are tcholly unfounded 
and unworthy of consideration,^ Thus, it appears, tbe second and latest 
calumny, invented by malice and uttered against claimant, was sum- 
marily and effectually killed by investigation. 
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Betnrning uow to the consideratiou of the evideoces of Colonel Mor- 
ton's mental condition during the latter part of his military service, and 
subsequent to his muster out of the Army, I find the following state- 
ment in the deposition of Capt. Willis Edson, of Topeka, Kans., Decem- 
ber 14, 1887, to wit: 

I aarved in Compaoy A, Eighty-fonrth lUinois Volnnteeny as sergeant, lientenant, 
and captain from Angnst, 1802, nntil Jnne, 1865. I knew Charles H. Morton, who was 
mi^or and lieutenant-colonel of the Eighty- fourth Illinois, only slightly j)rior to A<« 
capture at Chickamauga. I was then lu the ranks and really bad no penonal acqnaint- 
■Bee with him. After he returned to the regiment, which was just before the Franklin 
(Tenn.) battle in the faU of 1864,1 became better acquainted with him. Colonel 
Waters was wounded at Franklin and Colonel Morton took command of the regimeut, 
and I was appointed adjutant of the regiment. I was associated with him pretty 
closely up to the time we left Hnntsville. During that time I do not know bnt that 
he was vigorous, bodily, bnt he did not seem to me a fit man to command a regiment. 
He would ''fly all to pieces/' was wild-Iookiug, very irritable, and had a goo<l deal 
of trouble with other officers. I did not think he was well-balanced, though I don't 
know that I thought of his being insane. I had not known him well enough to com- 
pare this state of mind with his previous condition. I heard it talked about in the 
service that he would sometimes burst into tears on little or no provocation, but I 
don't know that I saw this myself • • * f have seen him about twice since the 
war. I remember once I went into his office at Quincy to see him and he wasexeed- 
ingly polite and cordial ; we had been excellent friends in the service. The next 
time I saw him his manner was entirely changed, and he did not treat me as an old 
army fHend at all, though nothing whatever had occurred to cause him to change. 
I can say that I always regarded him as very eccentric, to say the least, and with 
a mind thai was not quite well-balanced. 

Capt. Joseph G. Waters, of Topeka, who served in the late soldier's 
regiment, and who knew him well, testifies in the special examination 
December 13, 1887, saying, among other things: 

He (Morton) was captured at Chickamauga September 19 or 20, 1863. Several 
months after that I saw him when he rejoined the regiment at Hnntsville, Ala. He 
and Colonel Rose of the Seventy-seventh Pennsylvania, returned about the same time 
from prison, and both were affected precisely in the same manner. Morton was pet- 
ulant, irritable, and would take offense at nothiug. This was greatly in contrast 
with his former temperament, and it was remarked b}' all who knew him. He was 
eut of health and out of sorts generally, and there was nothing natural about him. 
I mean to say that his imprisonment had so affected him that he was not mentally 
sound. He would cry like a baby on the least provocation. * « • j have not 
seen him since the time (1873, during soldier's visit to Topeka) last referred to, and I 
know nothing of my own personal knowledge of his death. I only know that when 
I heard of his suicide, it occurred to me that it was only what I might reasonably ex- 
pect from his condition as I had known it. 

In the deposition given November 23, 1887, in the special examina- 
tion, by Eliza B. Moore, formerly of Quincy, bat now of Omaha, Nebr., 
the witness says: 

I knew claimant as Miss Almira J. Williams, and afterward as the wife of Colonel 
Morton. I knew Colonel Morton to the date of his death, but was not present when 
he died. Since said date I have seen Mrs. Morton occasionally, and during the last 
year and a half frequently. She remains the widow of f\&\d.CQ\^xv^Wl^tWcL. ^^^kv^ 
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prior to enlifltment Holdier was a healthy man — a rosy, ragged man physically and 
twnnd mentally. I miw Colonel Morton occasionally after his retnm from the service 
up to the date of his death, but not enoagh to state positiyely or particularly what 
his mental or physical condition was. Ic was generally understood, however, thai Ite 
wata menial and physical wreck when he camefr^m the Army, 

Without reproducing here quotations ft*om the testimony of all the 
witnesses whose depositions appear in the report of the special exami* 
nationy conducted by Mr. T. F. Hensley, I have now gathered from the 
evidence and presented the main facts relating to the issue upon which 
is based claimant's appeal from the adverse action of your Bureau. A 
large part of the testimony reported by the examiner possesses no im- 
portant bearing upon that issue, but consists of negative statements 
uttered by persons who evidently knew nothing definite in regard to tLe 
matters about which they were required to testify, and whose testimony 
is therefore worthless to aid in the consideration of this appeal. 

I find in these papers a comprehensive, lucid, and conclusive state- 
ment made by claimant and addressed to ex-Commissioner Black under 
date of October 29, 1888, reviewing and responding to the adverse evi- 
dence adduced by Examiner Hensley in regard to her personal charac- 
ter ; but the reproduction of said statement is deemed to be unnecesary 
here. But, as a fitting close to the testimony, your attention is called to 
the following evidence, taken at Omaha, l^ovember 23, 1887', and which 
may be regarded as the final 

STATEMENT OF THE CLAIMANT. 

My age is forty-uiue years; occupation, clerk, post-office, 1915 Chicago street, Oiui^ka, 
Nebr.; family residence, Quincy, 111. I am the widow of Charles H. Morton, late 
lientenant colonel, Eighty-fourth Illinois Volunteer Infantry. He enlisted as m%jor 
August 9, 1862, and was mustered out June 8, 1865. He did not serve prior or subse- 
quent to said dates in the Army or Navy of the United States. We were married No- 
vember 27, 18(i0. Neither had previously been married, and there was no legal bar 
to our marriage. I have not remarried, and continue his lawful widow. We had oo 
children. Had been acquainted with soldier all my life and engaged to him five years 
prior to our marriage. He was a physician by profession, a graduate of McDowelFs 
College, St. Loui$, Mo., but never practiced after our marriage. Soon after his retus 
from the Army he was elected county clerk and served two terms of four years each, 
as such. Mr. H. C. Nichols, Kansas City, Mo., was his deputy most of the time. He 
then engaged in the rc«il-pstat« business, which was his occupation up to and at date 
of his death. For about live years prior to his death he was also secretary of a build- 
ing association at Quincy, 111. I never aided or abetted the rebellion ; on the contrary, 
I did constant nnd unremitting labor for the Union cause throughout the service, I 
contributed of my financial means to the comfort of the soldiers, and rendered personal 
service in the various hospitals located at Quincy. My maiden name was Almira J. 
Williams. We were married at Quincy, III., by George P. Giddings, Episcopal min- 
ister. I never made application for pension previous to that numbered 331366. My 
husband had not made application prior to his death. 

Q. Why did he not make application ?— A. It was his understanding at first that 

pension was only granted on account of wounds, and then he refrained from asking 

Government aid as long as he was not actnally in want. I claim pension on acconnt 

of my husband's service in the Army aforesaid, and his death in consequence of dis- 

abiiity contracted during said service. A.t awA -i^tiot \o ey\sX\^\.\si«c\»\i^'SR*a^\«aJ>5^\i^ 
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# 
and robaat physioally, aud perfectly sound mentally. He was always cheerful, hope- 
ful, and busy, and in high spirits, always ready to push his way, and able to achieve 
success in his undertakings. He had a bright, active, aud strong mind, and excel- 
lent business judgment. He had not suffered from any disease or received any injury 
to my knowledge. He had not been sun-struck, and did not suffer from the effects 
of heat more than the common run of people. He was home on furlough— a busiuess 
furlough— during the second year, I think, of his service. He then had a touch of 
diarrhea which had been contracted during service from the hardships and expos- 
ures incident thereto. Otherwise he was in fairly good health. He had not at that 
time been in prison. I next saw him after he had been in prison six months and then 
out on parole, about April and May, 1864. 

When he was home on furlough his mind was as strong and spirits as buoyant as 
before service. When I saw him as a paroled prisoner be was very poor aud de- 
jected. The diarrhea had become chronic and confirmed. His spirits were lesc buoy- 
ant than formerly, and mind somewhat morbid. I, of course, attributed this change 
to prison life and had no thought that it would be permanent. He suffered from no 
disease except diarrhea. He had been wounded slightly in the knee, at Stone River, 
but was not disabled therefrom. He received no injury during service and no other 
wound or disease than those already mentioned. I was along with my husband dur- 
ing the last six months of his service. During that time there was noticed a marked 
change in his physical and mental condition and appearance. He suffered constantly 
and severely from diarrhea. He also suffered greatly while on the march and in camp 
from the heat. In fact, he suffered much from beat during his whole service. I was 
under the impression that he received a sun-stroke while in the Army, but about this 
am not sure. Have been unable to iind any letters from him in which sun-stroke is 
mentioned. During those six* months he was morose, morbid, and suspicious of his 
brother officers. He conceived the idea that his colonel had done him some injury, 
which I think was wholly imaginary. I am very certain that he had no just cause of 
complaint against his colonel or other officers. In my opinion, these suspicions were 
creatures of a disordered and diseased mind. He acted so differently from what he 
had ever done before and unnaturally as to attract the notice and excite comment of 
hia brother officers. I regarded his condition at that time, both mental and physical, 
a result of prison life. So did he to the extent of his realization of his actual condi- 
tion. He complained of the constant exposure to the hot sun, and the hardships of 
prison life to which he had been subjected. I have no knowledge that he received 
medical treatment while in service, but if he did Surgeon James P. Kyle, now dead, 
was his physician. 

Soon after returning from service he was elected county clerk of Adams County, 
HI., and was re-elected at the end of his four years' term. At the end of his second 
term he declined the nomination, or rather refused to be a candidate for the position, 
on account of his inability to properly aud satisfactorily discharge the duties of the 
office. In 1875 he was elected police magistrate, and served one term of four years. 
He was obliged to decliue a re-election to that office on account of his mental and 
physical disabilities. The political party to which he belonged was largely in the 
minority, but his record as a soldier and his great personal popularity gave him bis 
first election as county clerk by a large majority. Such wfis the case in the two sub- 
sequent elections. Although with the aid of assistants and deputies he performed 
the duties of the two offices, which he held satisfactorily, yet he was not elected be- 
cause of his actual or supposed mental or physical ability. His excellent record as a 
soldier and his personal popularity were the grounds upon which he was elected to 
office. 

The condition of despondency , peevishness, and suspicion of his associates, mani- 
fest dnring the last six months of soldier's service, continued after service. It was, 
however, not so marked as to be generally noticed and commented upon till the end 
of his first term as county clerk. I noticed it and otVieta oi\i\^\\Sk\&fii^\«Xj^Vdss2^'\^ ^x^^ 
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near friends from the date of diacharge. From said date to the date of hi« death 
mental decadence was manifest, but of slow and gradual growth. Without tech- 
nical knowledge I called the disease softening of the brain. His condition and th« 
progress of the disability were so like what 1 had observed in others whose disesasB 
were prononnoed softening of the brain that I gave his disability that name. He 
snffered constantly from chronic diarrhcea ever after the war. He was always able 
to be abont and attend more or less regularly to business. Being a physician him- 
self he usually prepared whatt^ver medicine he thought he needed. Drs. Wilson and 
Robbins were his personal friends and associates before and after the war. He wonld 
sometimes say to one of them, ^^I have taken so and so; do yon think that is sll 
rightf Otherwise I can not say that he received medical treatment after service 
except as hereinafter stated. Am not aware that he was treated by a physician 
prior thereto. Not long after he was elected county clerk he commenced to complain 
of the difficulty of the position and the prodigious amount of work involved. 

At that time I really thought the business of the officd had increased and that hii 
complaints were well-founded. Later, however, I found that such was not the case; 
that his complaints of the hardships of the position were merely the creatnres of his 
disordered mind. He looked at everything upon the dark side, complained severely 
and bitterly of his trials and burdens, and was in a state of melancholy generally. 
He was constantly apprehensive of evil, much subject to wakefulness, and when his 
sleep was disturbed his mind would dwell upon nnpleasant occurrences invariably. 
Duriiig the last years of his life his memory failed to a very noticeable extent. He 
would often give vent to a flood of teara npon the slightest provocation and some- 
times without any at all. Remember upon one occasion a few years before his death 
he said to me that his sister thought he was trying to swindle her out of some money 
she had loaned him. He broke into a '' flood of tears.'' There was no foundation 
whatever for the suspicion. The sister was wholly devoted to him. He finally became 
suspicious of everybody, and thonght everybody, including myself, was conspiring 
against him. His home and domestic life was always pleasant and agreeable. He 
wonld have peevish and snspicious spells during the last few years of his life and 
think me too bis enemy, but these were of short duration. He was always very sen- 
sitive upon the point of his mental condition and wonld become indignant if any* 
body thonght it were in a state of decadence. 

Upon one occasion, a few years before his death, I suggested that perhaps the doctor 
might prescribe something that would relieve him, and mentioned incidentaUy that 
his mind was not exactly right. He resented the remark bitterly. He often com- 
plained of being ^^all worn out," and not able to work, but attributed the cause to 
physical ills. Chronic diarrhea was the only disease from which he snffered. Either 
the August before, or a year previous to that time, he received a sun-stroke while 
crossing the street from his office to the police court. He was at that time police 
magistrate. He was exposed to the sun only while crossing the street aforesaid. He 
had never previously been sun-struck to my knowledge. At that time ho was ren- 
dered speechless about eighteen hours. Don't know that he was nnconscious, but he 
was bed-fast two or three weeks. Subsequently, to the date of his death, he was 
able to be about town, and usually went to his office every day, but didn't engage 
actively in business. His term was abont out as magistrate, and he did not seek re- 
election. He commenced to withdraw from all private business enterprises in which 
he had been engaged. He resigned the secretaryship of a building association which 
he had held abont live years. His partner in the real-estate business was H. C. Nichols, 
now of Kansas City, Mo. That partnership was dissolved shortly before his death, 
and the business of the firm was in process of settlement. His business affaire had 
been a source of much annoyance to him for a long while. He had seemed to '' lose 
his grip " altogether npon business. And this was something of gradual growth, 
which was noticeable in a very slight degree soon after he returned from the army. 
Before be euiisted he had excellent \>ns\iiesa ^vi^g;ai«T\\>. 'I\\\%«»^\£k»l V^ fall him with 
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the progress of his mental disease. His basiness was found to be hopelessly insolvent 
after his death, and so entangled and confused that its exaot condition— true condi- 
tion — could not be determioed. This was the condition of a man's business who had 
once been prosperous, well-t-o<do, careful, and a man of excellent business ability. 
I claim that these reverses in business came about in consequence of his diseased 
mind, and increaaing incapacity to attend to the ordinary, every-day affairs of life, 
and that the business troubles were not the cause of mental decadence and subsequent 
suicide. 

Soldier's residence before the war and since was Quincy, 111. From date of our 
muriage to his enlistment he was engaged in the drug business. During that time 
he was a temperate man, although not a teetotaler. Since the war he did occa- 
sionally partake of intoxicants to excess. My first knowledge of his excessive use 
of liquors was gained at Nashville, Tenn., during the last six months of his service. 
He was suffering very severely from chronic diarrhea and took brandy or wine as a 
medicine. Upon one occasion he was somewhat intoxicated. Since the war chronic 
diarrhea in a very severe form would attack him every time he would take a slight 
cold or was in the least ill. Upon the occasion of said attacks nothing but wines or 
brandies could check the disease, and upon such occasions he has indulged to excess 
by times. I claim, however, ihat the habit was fastened upon him in the service 
and is a direct result thereof. It has or did grow upon him gradually in about the 
same degree that his mental power was diminishing. Upon the occasion of the sun- 
stroke aforesaid, Dr. Wilson attended my husband, calling Dr. Bobbins in consulta- 
tion. Dr. Adam Nichols was Mr. Morton's father's family physician and Mr. Morton 
read medicine with him before the war. Dr. Nichols is now dead. 

Soldier's mental and physical condition after sun-stroke was the same in kind as 
before, only this disability was augmented. There seemed to be a general lassitude 
and total giving out of energy. 

My husband committed suicide by shooting May 26, 1880. I claim that act to be a 
direct result of his diseased and disordered mental condition which had its origin 
in the service, and which was a malady of gradual growth during each year there- 
after, aggravated by chronic diarrhea, as heretofore described in the deposition. 
There was no other apparent cause. His demeanor was similar immediately prior to 
death to what it had been for a long time. I noticed no peculiarity in his actions 
the day before. He went down town in the cool of the morning and remained an 
hour or two. He was about the house the balance of the day till evening, when he 
went to the post-office and I to church. He returned before I did from church. The 
day had been excessively hot, and he had suffered much. After some general con- 
versation and Just before retiring for the night, he remarked, " Do you notice the 
great change in the temperature f ''Yes, much pleosanter," I said. He replied 
quite impatiently, '' Much pleasanter doesn't express it. It's a perfect Godsend to 
me. I don't believe I could have lived twenty -four hours longer had not a change 
occurred." These were the last words I heard him speak. I went to his room to see 
if his toilet and articles of dress were in order and we both retired for the night, he 
in a room in the second story that had once been a porch, and had windows all about 
it through which a perfect draught might be secured, and I in a room on the same 
floor with one intervening room, but doors open through. The servant slept in a 
room on the other side of his, with one intervening room, and doors closed. There 
was nobody else in the house. At about 7 o'clock the next morning, the 26th, before 
going down stairs I stepped to his room to ask him if he would have a cup of coffee 
brought, thinking he might like the coffee and to take a longer nap in the cool of the 
morning, considering his suffering the day before from excessive heat and his usual 
broken rest, especially in hot weather. As I approached his door I first noticed that 
he was desperately pale and thought he had fainted. I immediately screamed for 
the servant to call a doctor, and for my cousin. Belle McElfreah, ^ho IW^^^^-^ ^^^^ ^ 
to come at once. She waa the first there and in a ^et^ %ViOT\> \i\\xife. TVsxs^^^* K."^. 
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Nickenon was the uext to arrive. The hooae was full of neighbors in a very few 
niiuutes. 

When I first learned that my hnsband was dead I thought of murder — that soine- 
body had entered the honse and murdered him for money. He was lying on his left 
side with left arm under the pillow. The right arm was dropped comfortably, par- 
tially bent on the body. The pistol was lying beside him on the bed, and had appsr- 
ently dropped from his right hand as it fell to the body after the shot was fired. The 
ball entered the right temple. The doctors said his po$t mortem appearance indicated 
that death had occurred seyeral hoars before. Dr. Nickerson picked the pistol ap sod 
carried it to his office. Otherwise, nothing abont the bed or room was disturbed till 
the coroner's Jury had been summoned, the result of whose findings has already beeo 
filed in my claim, properly certified. It had been his custom for several years to sleep 
with a pistol under his pillow and carry it in his pocket by day. The pistol found on 
the bed was the identical weapon I had seen in his possession and under bis pillow. 
Neither myself nor the servant heard the reportof the pistol, bnt some of the neighborr 
thought afterward that they did at about the time the shot must have been fired. He 
met with no great losses or violent reverses in business. The condition of his busi- 
ness at his death was simply the result of his business disqualifications and lose of 
Judgment, which came upon him gradually in consequence of mental decadence already 
described. I claim that he had become utterly discouraged, worn out, and in a fit of 
melancholy ended his life in the manner indicated. I also claim that his prison life 
at Richmond, Va.ythe hardships, exposures, and privations incident thereto were the 
cause and origin of the disease of mind which gradually developed and finally cnlmi- 
nated in suicide. 

Have no knowledge of any previous attempt to commit suicide or of any indicatious 
that the act was premeditated. 

The foregoing statement of claimant is clear and satisfactory to the De- 
partment. It develops the history of thelate soldier's disability in terms 
of evident sincerity and accuracy ; and it appears that, in every essential 
particular, the statement is corroborated by the testimony of the most 
reliable witnesses, beginning with the late soldier's intimate comrades in 
the service, such as Colonels Waters and Hamer, and ending with those 
who knew him best at Quincy, 111., from the timeof his mnster-ont of tlie 
Army, June 8, 1865, until his death by his own hands. May 26, 1880. 
Having carefully considered the testimony pro and con in these papers, 
I have concluded that the preponderance of the evidence tends deci- 
sively to establish the widow's claim ; and I do not hesitate to say that^ 
in regard to the aspersions cast by Examiner flensley, in his report, upon 
the character of Mrs. Morton and upon her conduct as the wife of the 
soldier, the evidence triumphantly vindicates her in the judgment of the 
Department. As the basis of my action sustaining this appeal and 
admitting claimant to the pension roll, I have reached the following 

CONCLUSIONS. 

(I) The preponderance of the evidence shows that the deceased sol- 
dier was a sound and healthy man at and prior to the date of his com- 
mission and enrollment in the service, September 1, 1862, as major of 
the Eighty-fourth Begiment Illinois Infantry, although it appears that 
he was of a nervous, sensitive temperament, and, excepting an attack of 
diarrbeAf his condition of beaVtVi W2hi& %qo^ Va \Xi^ ^^v.^ ^^ Vv\& oa^ture at 
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the battle of Chickamauga, September 20, 1863, whence as a prisoner of 
war he was carried by the enemy to Libby Prison, Bicbmond, Ya., Sep- 
tember 29, 1863. Colonel Morton was confined in Libby Prison some- 
what more than six months, daring which time he endnred great priva- 
tions and suffered from diarrhea in a chronic form. Upon his release 
from prison and return to his command, about April, 1864, the effects of 
his prolonged imprisonment were at once apparent to his immediate 
comrades. His health was seriously impaired, and he displayed unmis- 
takable evidences of mental as well as of bodily disease, which were 
ascribed to the hardships to which he had been exposed. He was 
moody, despondent, absent-minded, forgetting familiar names and faces, 
and liable to frequent and unreasonable exhibitions of temper; and his 
changed condition lasted throughout the remaining period of his serv- 
ice, being the subject of much comment among his associates. 

(2) The preponderance of reliable evidence shows that npon his re- 
turn from the service the soldier continued to display evidences of an 

. ansoand mental condition, his conversation, appearance, manners, and 
methods of business indicating from time to time the presence of men- 
tal disease. While his physical condition seemed for the most part 
free from any serious malady, yet, he was afflicted with periodical re- 
currences of diarrhceaj as a remedy for which he was in the habit of oc- 
casionally using spirituous stimulants, a habit that increased the im- 
pairment of mind which those who knew him best ascribed to the hard- 
ships of prison life. He was liable to be easily and severely affected by 
heat, on account of his mental disease, and, consequently, even in the 
absence of any special exertion, experienced one or more prostrations 
from heat, which, I am convinced, were caused by the predisposing con- 
ditions alike of mind and body, being traceable to the aforesaid confine- 
ment in Libby Prison. His mental condition was constantly, though 
gradaally, tending from bad to worse during the time which elapsed 
from the date of his muster out of the service to the date of his death 
The testimony going to demonstrate this fact is direct and conclu- 
sive. 

(3) The fact, which is made conspicuous in these papers, that from 
time to time the late soldier uttered suspicions of his friends, of his 
family, and of his wife, and that he experienced frequent returns of 
melancholy and of despondency in regard to his financial and business 
affairs, strengthens the theory that his mind was diseased, and that his 
saicide, without the appearance of other provoking causes, was due 
to this intermittent mental trouble, under the influence of which he 
imagined himself on the brink of financial ruin. .His condition, as shown 
by the testimony, was evidently that of a man affticted with softening 
of the brain, the consequences of which were hastened by the occa- 
sional intemperate use of liquor. The circumstances, however, preced- 
ing and attending his suicide, do not show that he was influenced at 

23044— yoL. 3 24 
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tlie time by liquor, it appearing that bo was and, for days before, had 
been free irom such influence. 

(4) The theory suggested by the adverse view of the case, that tbe 
soldier's suicide was traceable to domestic infelicity, is not sustained 
by any competent testimony in these papers ; nor has there been proved 
a single act on the part of claimant to warrant or to give pretext for 
such a theory. The soldier was often in apparent mental distress and 
talked imprudently, but this fact is interpreted, in the light of all the 
facts in the papers, as cumulative evidence of the soldier's abnormal 
state of mind, traces of which were quite distinctly apparent at and sub- 
sequent to the date of his release from Libby prison. It appears that, 
owing to his restless and wakeful habits at night, the soldier and his 
wife had, for mutual comfort, occupied different sleeping apartments; 
and that the soldier had, for fully six years anterior to his death, kept 
a loaded pistol under his pillow at night— the very pistol vrith which 
the suicidal act was done. 

(5) It is admitted that there exists in the case some room for doubt 
or for speculation as to the immediate cause of the soldier's death, but 
in view of the strong testimony of close associates, of the explicit and 
convincing statement of the claimant under oath, of the stainless aud 
brilliant record of the soldier in the service, of his long, vexatious, and 
painful imprisonment, and of the culminating act of suicide (so impress- 
ively consistent with the history of similar cases of mental disease), I 
regard this appeal as too clearly and formidably supported to be denied. 
The doubts as to the true theory of the case may well be solved in favor 
of a claimant whose courageous deportment under distressing circum- 
stances has dissipated every tenable cause for adverse criticism, aud 
whose claim rest« upon facts which have stood the test of au unsparing 
investigation. If there be error in this ruling as to the technical cause 
of death, there can certainly be none as to the Reserving character of 
the needy widow of the gallant soldier who staked his life and fortune 
upon the country's fate in the recent war for the Union. The claim is 
too well sustained to be rejected, and you are respectfully directed to 
place the widow's na.me upon the pension roll in accordance with the 
rules and regulations of your Bureau, and with the law applicable to 
the case. 
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INCRE^VSE-FKE AGKEEMENT. 

Mild B. Stevens & Co. 

The law does not authorize articles of agreement in a claim for increase of pension on 
account of increase of the disability for which pension has been allowe<1, for the reason 
that the fee in such cases can not exceed $10. 

Assistant Secretat-y Bussey to the Commissioner of Pensions^ Feb, 17j 1890. 

Herewith are returned the papers which accompanied your report of 
the 8th of February, 1890, npon the ai)peal of Milo B. Stevens & Co., of 
this city, from the action of your Bureau in the matter of a fee in the 
X)eiision claim of Francis Barber, Certificate No. 84,352. 

The said Francis Bai-l>er was origiually pensioned by certificate issued, 
August 20, 18G7, at the rate of $8 per month from June 24, 1865, on 
account of disability from gunshot wound of right shoulder. The pen- 
sion was increased to $15 per month from June 6, 1866, and to $18 per 
month from June 4, 1872. It was reduced to $12 per month from June 
4,1883. 

On the 30th of March, 1886, the pensioner filed an application for 
increase of the disability from the gunshot wound of the right shoulder, 
and for additional pension on account of rupture, a cause of disability 
iiot before allege<l. Milo B. Stevens & Co., the appellants, were ap- 
pointed attorneys in the claim. On the 30th of March, 1887, they filed 
articles of agreement for a fee of $25. On the 14th of September, 1887, 
the pensioner filed a declaration in which he claimed pension on account 
of an injury to bis back, but in September, 1888, he filed a letter in 
wrhich he waived this claim. 

On the 29th of December, 1888, a certificate was issued for increase of 
the pension allowed on account of the gunshot wound of right shoulder 
and for additional pension on account of hernia. A fee of $25 was cer- 
tified to Milo B. Stevens & Co. 

Stevens & Co. contend that the articles of agreement related only to 
the claim for increase of pension on account of the " new disability,'^ 
hernia, and that having also prosecuted a claim for increase of pension 
on account of increase of disability for which the pension was allowed 
they are entitled to a fee of $10 upon that claim. They contend that the 
law does not permit the application of the articles of agreement so as 
to include the prosecntion of that claim as a part of the consideration 
for which the applicant agreed to pay a fee of $25. 

The law does not authorize articles of agreement in a claim for in- 
crease of pension on acconnt of increase of the disability for which 
pension has been allowed, for the reason that the fee in such case can 
not exceed $10. There is nothing in the law which prohibits the recog- 
nition of articles of agreement in case a claim for increase on account 
of increase of the disability for which the pension was allowed ia \j\:osftr 
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cuted in conuection with a claim for increase of pension on accoaDt of 
a new disability. The reason why the law does not authorize articles 
of agreement in a claim for increase on account of increase of disability 
for which the pension was allowed does not apply to such a claim when 
prosecuted in connection with a claim on account of a new disability. 
The articles of agreement filed in this case provided that the sum of 
$25 should include all amounts to be paid for any service in furtherance 
of the claim. At the time the articles of agreement were entered iuto 
the applicant claimed increase of pension on two grounds : On account 
of a wound and on account of hernia. There is nothing to show that 
he did not intend that the sum set forth in tlie articles of agreement 
should include all amounts to be paid for any service in furtherance of 
his claim for increase of pension. It is fair to presume, in the absence 
of anything to the contrary, that he intended tliat the amount set forth 
should include all amounts to be paid as compensation for any service 
in connection with what he had applied for. It is fair to presume that 
he intended that the word ^' claim" should include his whole claim for 
increase of pension which was pending, without regard to the separate 
grounds upon which such claim was based. 

The action of your Bureau from which the appeal is taken is approved 
for the reason that it does not appear that it was the intention of the 
applicant to allow more than $25 for the prosecution of the claim which 
was pending at the time the articles of agreement were filed. 



ACCIDENT^\X PISTOL WOUND-LINE OF DUTY. 

Lewis Summers. 

Where it appears that at the time the soldier incurred an aeccidental pistol-shot woand 
he was carrying said weapon by the express permission and even suggestion of his 
captain for foraging purposes, the said accidental wounding, if without any apparent 
fault on soldier's part, will be held as due to the line of duty, in the administration of 
the pension laws. 

Assistant Secretary Bussey to the Commissioner of Pensions, Feb. 21^ 1890. 

Herewith are returned the papers which accompanied your report of 
August 1, 1889, upon the appeal of Lewis Summers, late private, Com- 
pany I, Eighth Indiana Volunteers, from the action of your Burean, 
rejecting his claim for pension (No. 333,858). 

The claimant is shown by the records of the War Department to have 
enlisted August 25, 1861, and to have been discharged May 17, 1862, in 
consequence of protracted illness and absence, per Special Orders No. 
183, Department of the Mississippi, May 17, 1862. No certificate of 
disability for discharge is on file, nor information afibrded relative to 
alleged cause for pension. 
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Glaimaut filed his original application for pension, December 9, 1879, 
alleging for i)en8iuuable cause that, while on the Osage Eiver, Missouri, 
by accidental discharge of a revolver, he incurred a wound of left hand, 
blowing off the third tiuger and disabling and injuring all the fingers of 
said hand, which has since disabled him. His claim, as aforesaid, was 
rejected May 21, 1883, upon the ground that **the claimant was not in 
line of duty when wound of left hand wa« received, as shown by evidence 
and his own allegations, being foraging by permission." 

From said action of rejection the claimant appealed to this Depart- 
ment, May 14, 1889. 

The facts relative to the incurrence of the wound of hand, alleged by 
the appellant, are very clearly stated in the testimony of the surgeon of 
the regiment, the captain and other officers, and by comrades of appel- 
lant's company, on file. They appear to be undisputed and uncontra- 
dicted, and are, substantially, as follows : They state that, about Feb- 
ruary 12, 1862, the appellant's regiment, after marching all day in the 
rain, went into camp at Linntown, on the Osage Eiver, Missouri, and 
the supply train, having been delayed by the condition of the roads, 
was unable to supply rations for the command, which was compelled, on 
that account, to forage upon the surrounding country for subsistence; 
that the appellant, and a number of comrades of his company, went 
foraging under these circumstances, with the permission of his captain, 
and that the foraging party all carried revolvers for the purpose of 
shooting hogs; that said revolvers were carried upon said foraging 
expedition with the consent, and at the suggestion, of their captain, as 
being more convenient for the purpose they had in view; that, while 
with said party and engaged in shooting at hogs, the appellant acci- 
dentally shot himself through the left hand with his revolver, blowing 
off one of his fingers and injuring the others, and the hand. 

The only question to be decided in this case is, whether the appellant 
was or was not in line of duty when he received the alleged wound. 

While it would unquestionably be true that a soldier, who was out 
foraging beyond the lines of his camp, on his own motion, without per- 
mission, and when his necessities did not require him to seek subsistence 
in that way, would not be in line of duty, yet, "circumstances alter 
cases," and the Department is unable to concur in the conclusion of your 
Bureau that the mere fact that the appellant was engaged in foraging 
when he was injured would, under the circumstances detailed, of itself 
place him outmde of the line of duty. It would appear from the evidence 
that the appellant and his comrades Avere compelled by the circumstances 
nnder which they were placed to obtain subsistence from the surround- 
ing country. They could only do this by foraging, which they proceeded 
to do, if not by the direct command of their officers, at least with their 
express permission and acquiesence, and, in so doing, they were really 
engaged in the performance of a military duty forced upon them b^ tha 
necessities of their situation, and, clearly, not \\\ VycJVviVxwv ^*l ^xs;:^ ^x^^^ 
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regulation, or rule of military discipline. Hence, they should be held 
to have been in line of duty. 

The appellant, being in line of duty at the time said wound was incnr- 
red, was there anything in the manner and the circumstances of its 
inciurence that would place the appellant out of the line of duty? 

This inquiry naturally arises from the fact that said wound wns 
inflicted by the accidental discharge of a revolver in the hands of tho 
appellant, a weai^on that was no proper part of his arms and equipment 
as an infantry soldier. No suspicion arises that the wound was pur- 
posely self-inflicted; but the Depaitment has frequently held tbat 
wounds received by the accidental discharge of pistols in the possession 
of, owned, and carrieil by infantry soldiers a« their private propertj', 
without the order or permission of their superior officers, being no part 
of the proper arms and equipments issued to them by the Oovemment, 
were not incurred in line of duty, and that a disability resulting there- 
from was not pensionable. The circumstances of this ca-se, however^ 
differ very materially from the aforementioned class of cases; iu fact, 
they are not analogous at all. In this case, the appellant is shown to 
have been carrying and using his pistol at the tune he was injured by 
the express permission and, even, suggestion of his captain, and, far- 
ther, that he was engaged at the time in using said weapon for tbe 
accomplishment of a i)nrpose which, we have seen, was in the line of his 
duty as a soldier. He was not simply carrying or handling said weapon 
at said time for his own private gratification or amusement, as in the 
cases hitherto referred to; but he was engaged in using it for the purpose 
of obtaining food for himself and comrades, under circumstances whicli 
made the obtaining of subsistence by foraging a necessary duty. It 
can not be reasonably held that, for the i>uri)Ose of foraging, he was 
compelled to use the weapons furnished him by the Government, whether 
they were suitable or convenient for that purpose or not. If he had 
been an artilleryman, such holding would be ridiculous, and the fact that 
he was an infantryman does not change the principle involved. If he 
had attempted to catch a hog and cut its throat with a knife, which was 
not a part of bis arms and equipment as an infantry soldier, and had 
been accidentally disabled iu so doing, would not such injury have been 
incurred in line of duty, if it was proper or necessary, and within the 
line of his duty as a soldier, to kill the hogt Unquestionably it woiUd, 
and, therefore, an accidental injury from a pistol or from any other 
weapon, under the same circumstances, must be held to have been 
incurred iu line of duty. 

Therefore, iu the opinion of the Department, the appellant was in line 
of duty in foraging, under the circumstances in which he was placed. 
He was in line of duty, in attempting to kill a hog while so foraging; 
and it is immaterial what particular weapon, suitable to his purpose, he 
may have used in carrying out that attempt. Having been accidentally 
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injured, without any ax)pareut fault on his part, said injury was incurred 
in line of duty, and is pensionable. 

The aforesaid action of your Bureau rejectiug this claim is, therefore, 
reversed, and you are directed to admit the same, allowing the appellant 
such rate of pension for the disability resulting from said wound of left 
hand as may be warranted by the evidence in the case, under the law 
and in accordance with the rules and regulations of your Bureau. 



accidental. injukies-mne of duty. 
Ja^ies a. Peabl. 

1. Soldiers can not be expected to operate as if they were machines devoid of will, desire, 

and appetite, but some latitude must be allowed for the forces that move men in other 
walks of life. 

2. Where a soldier, sent on an errand, was returning to his command, but, in the exercise 

of his discretion, went out of a direct course in order to obtain some refreshment at a 
hotel, and accidentally fell into an open cellar by the way, it is held that his conduct 
uivolved no reprehensible deviation from the hne of duty, and the injury is pen* 
sionable. 

Assistant Secretary Bussey to the Commissioner ofPensions^ Feb. 25 ^ 1890. 

Herewith are returned the papers which accompanied your report of 
July 19, 1889, upon the appeal of James A. Pearl, formerly a soldier in 
Company G, Thirty-fifth Kentucky Volunteers, from the action of your 
Bureau rejecting his claim for pension. 

Mr. Pearl enlisted in the above-named organization, August 3, 1863, 
and was discharged December 29, 1864. He filed his claim for pension 
March 28, 1877, alleging disability from an injury to the head received 
by falling through a cellar door, at Elkton, Ky., in April, 1864. The 
claim was rejected on the ground that he was not in the line of duty 
when the alleged injury was received. From that action he appeals. 

The soldier's statement, which is corroborated on all points by other 
evidence, is substantially as follows : 

The company was on a march from Hopkinsville to Adairsville, Ky., 
and had stopped for the night about a mile from the town of Elkton. 
About sundown, or a little after, a detail consisting of a corporal and 
two privates, of whom the claimant was one, was sent back to Elkton 
with some papers to be delivered at the office of the provost marshal in 
said town. After delivering the papers to the proper officer the cor- 
poral told' the other two men that they could go back to camp if they 
wanted to — that he was going to stay in town. The two men agreed 
that they would go to a hotel and get supper before returning to camp. 
The hotel was about sixty yards from the provost marshal's office, and 
their road back to camp led directly past it, Tliej ^^\!l\.\si^ %<^\i^^\s^ 
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had supper, and started back to camp. It was then quite dark. They 
had gone but a few steps from the door of the hotel when the claimant, 
who was walking on the inside, next to the building, stumbled over a 
cellar door which was open, and fell across the opening, striking bis 
head upon the sill on the opposite side, causing the injury for whicli 
he claims pension. He was not intoxicated at the time the accident 
occurred, 
lu your report it is said : 

Accepting the statements of the claimant before Special Examiner Frazer as substan- 
tially true, relative to the circumstances of incurrence, a case is not shown where the injorr 
was a result of acta performed within the line of duty, but the contrary is shown, that tbe 
injury resulted from the soldier's acts in contravention of his duty and his orders to return 
to camp, he having delayed from so doing for a private supper and drinks at a public 
hotel en route. While the violation, by the soldier, of his orders, and his departure from 
the strict line of his military duty shown, was not, of itself, a grave breach of military 
discipline, yet is so broadly distinguished by the evidence, that it puts the results, injarr 
of head, without the pensionable limitation for a disability incurred in service and line 
of duty. 

With the reasoning and conclusion set forth in the foregoing report, the 
Department can not concur. The claimant was not under positive orders 
to proceed immediately back to camp. He had faithfully performed the 
particular duty upon which he had been sent to Elkton, and had been 
left by the non-commissioned ofiScer, in whose charge he was, with the 
somewhat equivocal remark that he might go to camp if he wanted to. 
Unquestionably, it was the duty of the detail — measuring duty by the 
strict rules of military discipline — to have gone back to the company 
together, without any unnecessary delay. But soldiers can not be ex- 
pected to operate as if they were machines, devoid of will, desire, 
and appetite. Some latitude must be allowed for the play of the forces 
that move men in other walks of life. A soldier, left in the situation iu 
which the claimant was, may reasonably be allowed a certain degree 
of discretion as to how soon he should start back to camp, how rapidly, 
and by what route he should travel. His determination to obtain, before 
starting, some refreshment of a more palatable sort than the company 
commissary aflforded certainly involved no reprehensible deviation from 
the "line of duty." If the deviation, however, though very slight, had 
been the direct and sole cause of the accident which befell him — as, for 
instance, if a brawl had occurred while he was in the hotel, in which he 
had been injured — it might be argued with some force that, having gone 
into the place of his own accord, he assumed all responsibility for the 
results. But in this case it is not clear that his stopping at the hotel to 
get supper had any necessary connection with his subsequent injury. 
Admitting, for the sake of argument, that, during the time he was in 
the hotel, he was distinctly out of the line of duty, so soon as he came 
out and started on his return to camp he was again in the line of duty; 
and it would be grossly unjust to hold that his v^revious transgression 
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bad tainted all of iiis after conduct. The testimony shows that, at the 
time he was injured, he was making his way back to camp. The inci- 
dent of the supper can be connected, as a cause, with the injury in only 
two ways : First, be may have fallen because he was intoxicated. This 
is disproved by the testimony. Second, if he had not been delayed by 
the supper, there might have been sufKcient daylight left, at the time he 
passed the hotel, for him to see the cellar door and avoid it This, how- 
ever, is a mere supposition without anything to support it. No one can 
say that the accident would not have occurred if the men had gone 
directly from the provost marshal's office toward camp, without stopping 
by the way. And if there be a doubt upon this point the claimant may 
justly claim the benefit of it. 

The action of your Bureau is overruled, and you are requested to 
adjudicate the claim in accordance with the views above expressed. 



PROVOST MAR.SHAL-DISEASE-IN.TURY. 

Isaac N. Phillips. 

The words "wound or injury," as used in paragraph 5, section 4693, Revised Statutes, are 
employed in contradistinction to the words " wound or injury or di8ra8e contracted/' 
"wounds or injury received, or otherwise Incapacitated," "wounds or injury received 
or disease contracted," as they are used in the first, second, and fourth paragraphs of 
said section to define the pensionable status of the several claims of persons entitled 
to pension under said respective subdivisions. They were intended to limit the pen- 
sions to be granted, to disabilities resulting from a wound or injury in the discharge of 
duty. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Feb, 27y 1890. 

Herewith are returned the papers which accompanied your report of 
September 23, 1889, upon the appeal of Isaac N. Phillips, late provost 
marshal, U. S. Volunteers, thirteenth district Illinois, from the action 
of your Bureau rejecting his claim for pension (No. 497,617). 

The appellant filed his original declaration for pension October 19, 
1883, alleging, for pensionable cause, that be contracted chronic bron- 
chitis at Cairo, 111., about October 15, 1863, while acting in the discharge 
of his duty as provost marshal, U. S. Volunteers. His claim, as afore- 
said, was rejected April 3, 1884, upon the ground that paragraph 5 of 
section 4693, E. S., which provides for pensioning provost marshals, 
fails to provide for disability from disease as a ground of pension, but 
provides a x^ension in such cases for disability only from "wound'' or 
from "injury" incurred in discharge of duty. 

From said action of rejection this appeal was taken May 15, 1889, the 
contention being that the disability of the appellant, as alleged in bis 
declaration for pension, is included within and peus\oi\sJa\^Av\:^^<st \\sfe 
provisions of ssdd section 4693, B. S. 
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The records of the War Department show that the appellant was 
a[)poiuted and served as provost marshal, U. S. Yoldnteers, for the 
thirteenth district of Illinois, with headquarters at Cairo in that State. 
His claim for i>ension is based upon the allegation that, w^hile discharg- 
ing the duties of said office, he contracted a << disease^ which has since 
disabled him. Owing, no doubt, to the fact that the duties of provost 
marshals and of enrolling officers did not call them to the front, or, as 
a general thing, subject them to the exposures or hardships endured by 
those on active service in the field, and that the liability to contract 
disease was not, perhaps, greater in such service than when engaged in 
the ordinary and peaceful walks of life, a special provision was enacted 
in the pension laws providing a pension for such officers, and defining 
and limiting their pensionable status. Whatever may have been the 
motive for so doing, Congress unquestionably saw fit to exclude them 
from the general provisions of the law contained in the first paragraph 
of section 4693, and placed them in a separate class, providing a pension 
for them exclusively by paragraph 5 of said section, as follows: 

Fifth. Any provost marshal, deputy provost marshal, or enrolling officer disabled, b^ 
reason of any toound or injury received in the discharge of his duty, to procure a subsistence 
by manual labor. 

The words "wound or injury," as used in said fifth paragraph, are 
clearly employed in contradistinction to the words "wound or injury 
received or dinease contracted^ ^ "wound or injury received or othericm 
incapacitated^ y "wound or injury received, or disease contracted^ us they 
are used in the first, second, and fourth paragraphs of said section to 
define the pensionable status of the several classes of persons entitled 
to pension under said respective subdivisions. They^ were intended 
to confine and limit the pensions to be granted to the class of persons 
named in said paragraph 5, to disabilities resulting from a wound or au 
injury incurred in the discharge of duty only, and to deny pensions to 
such persons for a disability arising from disease. 

Such has uniformly been the construction i)laced upon the provisions 
of paragraph 5 of said section by the Department and by your Bureau, 
and, being manifestly the true and obvious meaning and intent of the 
law, it will be adhered to. 

It is furthermore to be observed that the persons mentioned in said 
paragraph 5 of said section are not pensionable if simply disabled by 
"wound or injury," as in the case of the other classes of pensioners 
provideil for in said section, but that in order to render them eligible to 
pension the disability must be of such a character as to disable tlieiu 
from procuring a subsistence by manual labor. 

It is very evident, from the appellant's own statement of the extent 
and severity of his existing disability, that it is not of such a character 
as to prevent or to seriously disable him from procuring his subsistence 
by manual labor, and hence, even, if %avd disability had resulted from 
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" woaud or iujury," instead of from disease, it would not be of saiticient 
severity to be pensionable under the law applicable to bis case. 

The appellant can not be pensioned for his alleged disability simply 
for the reason that the law does not provide a pension therefor. There- 
fore the action of your Bureau rejecting his claim was correct, and is 
affirmed accordingly. 



BATE OP PENSION— MEXICAN WAR. 

Theodobe Smith. 

1. The proviflionsof section 4713, B. S^ do not affect nor relate to any claim for pension 

that was allowed prior to June 6, 1866. 

2. A claim mnst he adjudicated with reference, solely, to the law as it existed at the date 

of its allowance, and, under the pension law in force in 1851, it was provided that all 
pensions allowed should be made to begin not from the date of the soldier's discharge, 
but from the date of the completion of the evidence necessary to establish the claim. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Mar, 7, 1890, 

Herewith are returned the papers which accompanied your report 
of October 4, 1889, upon the appeal of Theodore Smith, late private, 
Captain Buell's company, Michigan Mexican War Volunteers, from the 
action of your Bureau refusing to allow him arrears of pension from 
discharge to September 9, 1851, and, also, declining to rerate his pension. 

The aforesaid appellant was originally pensioned in September, 1851, 
from September 9, 1851, at the rate of $8 per mouth for chronic diarrhea. 
His rate of pension was subsequently changed from time to time, as fol- 
lows : Ileduced to $2.33 i)er month from March 4, 18G3, and again re- 
duced to $2 per month from March 4, 1869; increased to $8 per month 
from June 18, 1873, to $18 per month from October 21, 1878, and to $30 
per month from March 3, 1883. 

On December 18, 1888, the appellant filed an application for a rerating 
of his pension from the date when it had been first reduced in 1863, 
which application was granted on April 11, 1889, upon the opinion of 
the Medical Eeferee; and a reissue of his certificate was made to correct 
the rates of pension formerly allowed him, as follows : His rate was 
restored to $8 per month from September 9, 1851, $18 per month from 
October 21, 1878, and $30 per month from March 3, 1883, less the amounts 
he had already received. 

From this action the present appeal was taken to the Department, 
May 17, 1889, contending, in the first place, that pension shoald have 
been allowed him from the date of his discharge, July 26, 1848 ; and, 
secondly, tbat a higher rate of pension than $8 per month should have 
heen allowed him from the date when his pension was first reduced in 
1863 to October 21, 1878. 
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The first point conteuded for by this appeal evidently grows out of 
an entire misapprehension, on the part of the appellant and his attoniey, 
of the law applicable to the case; and from the manner in which this 
portion of the claim appears to have been treated upon its adjudication 
in your Bureau, and from your report upon this appeal, said misappre- 
hension seems to have been shared by those who had charge of and 
passed upon the case therein. 

The claim of the appellant for arrears from discharge proceeds upon 
the assumption that the provisions of section 4713, B. S., are applicable 
to and govern his case, and that the question of his right to pension 
from date of discharge depends solely upon his ability to show that he 
filed his original declaration for pension within three years from that 
date ; and the refusal of your Bureau to grant him the arrears claimed 
would seem to be founded solely upon the fact that it is not positively 
and absolutely shown that said declaration was filed in your Bureau 
within said time. As a matter of fact, aU this has nothing to do with 
the question at issue. It is an entirely immaterial point whether the 
original declaration of the appellant was filed within three years from 
the date of his discharge, or not. It does not affect, nor have any bear- 
ing upon, his right to pension from discharge under the law, and the 
probabilities are very strong, from the evidence in the case, that /<€ did 
file it within that time — and it may be admitted, for the purpose of this 
case, that he did ; yet, he is clearly not entitled to the arrears claimed. 

Section 4713, li. S., expressly states, in plain terms, as follows : ^^But ' 
no claim alloiced prior to tlie 6th day of June^ 1866^ shall he affected In/ 
anything herein contained,"^ 

The claim of the .appellant was allowed September P, 1851^ and, hence, 
said section 4713 has no application thereto, but said claim must be 
adjudicated solely with reference to the law as it existed at the date of 
its allowance. The law in force in 1851, when this claim was allowed, 
provided that all pensions should be made to commence, not from di^ 
charge, nor from the date of filing the declaration, but from the date of 
the completion of the evidence necessary to establish the claim. The appel- 
lant filed his declaration some time in July, 1851, it was allowed the 
following September, and the pension made to commence from the 9th 
of said month, in accordance with the law, and he has no valid or legal 
right whatever to pension from date of discharge. 

The action restoring the rate of appellant's pension^ $8 per month, 
for the period from March 4, 1863, when it was first reduced, to October 
21, 1878, of which he complains as the second ground of contention in 
said appeal, was founded upon the conclusions and opinion of the Medical 
Referee, based upon careful and deliberate consideration of all the evi- 
dence in the case bearing upon the degree and extent of the appellant's 
disability from the pensioned cause during said period. This clearly 
involves a purely medical question only, relating to the adequacy of the 
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rate allowed for the degree of disability shown by the evidence during 
that time. 

A carefol and exhaastive review of the evidence bearing ui)ou said 
XK>int leads the Department to the conclusion that the opinion and judg- 
ment of the Medical Eeferee, upon which said action was taken, was 
sustained and warranted by the proof ou file, and discloses no error of 
law, mistake of fact, nor any other good and sufiicicDt reason which would 
justify disturbing said action, or interfering with the rates of pension 
fixed thereby, which seem to l>e fully adequate for the disability shown. 

For the foregoing reasons the aforesaid action of your Bureau in this 
claim is affirmed. 



aktificial ixeg-act of august 1, 1880. 
William H. McFarland. 

The appeal being for increase, the ability of the i)ensIoner to use an artificial leg within 
the meaning of the law must be determined by the evidence in each case, as some per- 
sons are, no doubt, able to wear an artificial leg with a stump so short as to render its 
use impracticable in other cases ; but the fact that a pensioner has not more than G 
inches of stump, measuring from the point of the trochanter major, should go far toward 
establishing his right to the benefits of the act of August 4, 1886. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Mar, 7, 1890. 

Herewith are returned the papers which accompanied your report of 
the 27th of February, 1890, upon the api)eal of William H. McFarland, 
who was a private in Company B, of the Fifth Eegimeut of Wisconsin 
Volunteers, from the action of your Bureau rejecting his claim for in- 
crease of pension, Certificate No. 30,437. 

The said William H. McFarland is pensioned on account of loss of 
his left leg at the upper part of the thigh. The pension was allowed at 
the rate of $8 per month from the 22d of March, 1864, the date of his 
discharge. It was increased to $15 per mouth from the 6th of June, 
1866 ; to $24 per month from the 4th of June, 1872 ; to $30 per month 
from the 3d of March, 1883 ; and to $36 per month from August 4, 1886. 

The evidence of the extent of the pensioner's disability, upon which 
the rates above set forth were allowed, is as follows : 

The claim was originally adjudicated in 1864, upon the certificate of 
disability which set forth that the soldier had suffered amputation of the 
left thigh. At that time, and for many years thereafter, there was no 
difference in the rate of pension for the loss of a foot and the rate for 
amputation of a leg at the hip joint. The act of March 3, 1873, first 
provided a higher rate for certain cases of loss of the leg above the knee. 
A proviso to the fourth section of that act directed that those pensioners, 
who ha<l lost a leg above the knee and were so disabled that tk^^^^ sy^>3!5A^ 
not wear artificial limbs, should be rated luttie ^e^^oiA ^^^^fc^^x^j^^^^ysc^^ 
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924 per mouth. Under an application for the benefit of this proviso 
the pensioner was examined by the examining surgeon at Red Wing, 
Minn., who reportexl his disability as follows : 

Amputation of left thigh 5 inches from the top of the trochanter, 4 inches from groin— 
stamp large and flabby — bone near anterior surface. Has worn Jewett*s and Weston's 
\egRf bat can not use tliem. 

This surgeon rated the disability as of second grade, entitling the pen- 
sioner to the benefit of the provision of the fourth section of the act of 
March 3, 1873, granting the rate of $24 per month to those pensioners 
who had lost a leg above the knee and were unable to wear an artificial 
limb. 

The next medical examination of the pensioner was had to determine 
the same point, that is, his right to the rate provided for a pensioner 
who had lost a leg above the knee, and was unable to wear an artificial 
limb. The examination was made on the 15th of May, 1874, by the ex- 
amining surgeon at £au Claire, Wis., who reported : 

Length of stump from the trochanter major to end of bone 4 inches, to end of stump 5 
inches. Length from perineum to end of bone 2 inches, to end of stump 3 inches. Stamp 
well healed and not tender. Skin adheres to the anterior portion of end of bone. 

This surgeon rated the disability as total of the second grade^ eutithng 
the pensioner to $24 per month. The pensioner produced the testimony 
of four witnesses to show that, while he resided at Bed Wing, Minn., 
which was from about September, 1872, until August 20, 1873, he did 
not wear an artificial leg. 

Ul)on this evidence the pensioner, for the period from June 4, 1872, 
until March 3, 1883, received the rate provided by the law for those who 
had lost a leg above the knee and were unable to wear an artificial leg. 
He is now receiving the rate of $36 per month under the act of August 
4, 1886, the rate provided by that act for the loss of a leg above the knee, 
or total disability in the same. He claims the rate of $45 per month, 
the rate provided by that act for those who have lost a leg at the Mp 
joint, or so near the joint as to prevent the use of an artificial limb. 

The evidence in this claim is as follows : 

The pensioner was examined on the 8th of September, 1886, by the 
board of surgeons at Madison, Wis., who reported the disability sa 
follows : 

Left thigh amputated 6 inches below the upper end of the great trochanter. Fng- 
nient 8 inches in length, 4 below the lesser trochanter. Stump's condition good — skin of 
same normal. Cicatrix well healed — not much sensitiveness. Applicant can use an arti- 
ficial limb, in fact wears one at this time, but the stump is too short to manage it well 
There are only about 4 inches of stump below the perineum to which to attach the arti- 
ficial limb and this is too short to swing it well. The stump slips out of the upper end of 
the leg with great ease even when buckled up tightly. The artificial limb enables him to 
get around but the attachment is too slight to enable him to do work with it. It consti- 
tutes support of the body only when perpendicular. 
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The pensioner filed in support of his claim the affidavit of Dr. A. J. 

Ward, made on the 10th of March, 1888, in which the doctor states : 

» 

I have known William U. McFarland for the last twenty years and have attended him 
and his family professionally. Soon after he returned from service he got an artificial leg 
and after trying to wear it, he found it so ^reat a source of irritation that he was obliged 
to lay it aside. On examination I find that the stump measures less than 3 inches from 
the gluteal fold, so that it is impossible for him to wear an artificial limb, as it is liable 
to slip out of the socket and throw him down. I am satisfied that there is no utility in 
an artificial leg for him, and that he should receive the compensation allowed by the Oov- 
emment in such cases. 

The claim for increase of pension to $45 per month was rejected on 
the view that the pensioner could wear an artificial limb. From this 
action the appeal is taken, the pensioner contending that he has not 
worn an artificial leg one-half of the time since his discharge; that the 
stump is so short that it is difficult to retain it in the socket of the arti- 
ficial leg; that it is liable to slip out and throw him down and the leg 
IB of no practical advantage. 

The question whether the pensioner was able to wear an artificial leg 
was decided in the negative under his claim for the benefit of the proviso 
to the fourth section of the act of March 3, 1873. The pensioner states 
that, although he has worn an artificial leg at different times for long 
periods, he wore it merely for the sake of appearance, not because it was 
of utility. Is was not the intention of the law that its benefits should 
be confined to cases in which the use of an artificial limb is impossible. 
It was the intention, no doubt, to include within its provisions all cases 
in which the limb could not be worn so as.to be of some practical advan- 
tage. The weight of the evidence in this case is that the pensioner can 
not wear an artificial leg with any degree of security, or with any prac- 
tical advantage. 

The question of the ability of a pensioner to use an artificial leg within 
the meaning of the law must be determined by the evidence in each 
case, as some are, no doubt, able to wear an artificial leg with a stump 
BO short as to render its use impracticable in other cases, but when a 
X)ensioner has not more than 6 inches of stump, measuring from the point 
of the trochanter major, that fact alone should go far toward establish- 
ing his right to the benefits of the act of August 4, 1886. 

You will please issue a certificate granting this pensioner the rate qf 
$45 per month under the act of August 4, 1886. 



ATTORNEY'S FEE-MINORS' CLAIMS— ASSESSING CLAIMANTS. 

Charles and William B. Ki^ng (attorneys.) 

1. Pension claims in behalf of minors, how many soever said minors be, are held in each, 
instance to be a single claim, divisible in dislnbwWoTvVraX tvoX. vcv ^Q^^\NK«i\ ^a^v^ ""^^ 
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Commiwioner of Pensions must execute, without discretion on his part, the terms of 
the contract for the attorney's fee in such daims. 

2. The law does not authorize the ^ practice " of assessing, pro rata, the minors in a pension 

claim for the payment of the attorney's fee upon any other basis than that of eqaal 
liabUiiy for the same. 

3. One minor, having a joint interest with others, may contract for all in a given pension 

claim upon which only a single certificate is issued ; and the failure of one to sign 
the contract will not impair the obligation of all the beneficiaries of the claim to 
pay jointly and equally the contract fee for the prosecution of the claim itself 

4. The old "practice" of assessment abolished, and the law, as now construed with refer- 

ence to attorney's fees, in minors' claims, to be hereafter literally enforced. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Mar. 13 j 1800, 

The papers aceompanjriDg the appeal of Charles aud William B. Kiug, 
attorney 8, this city, from the action of your Bureau in the matter of fee 
for services io prosecuting the pension claim of the minors of the late 
Granville Todd, of Company F, First Eegiment, Alabama Vidette Cav- 
alry, are herewith returned to yon, they having been considered by me 
in connection with the grounds on which the appeal is based. The 
grounds of the appeal are set forth in the following communication, ad- 
dressed to you aud included in the accompanying papei'S, to wit: 

Apnl 15, 1889, 
The ComnUssioner of Pensions, 

Sir : We have the honor to acknowledge receipt of notice of allowance of the claim for 
pension of the minors of Granville Todd, Company F, First Alabama Volunteers, Certifi- 
cate No. 253,428, which notice certifies to us a fee of only $17.50. This we respectfully 
submit is erroneous under the rules adopted and now in force in your office relative to 
the fees of attorneys in such cases. 

The record will show that there are seven pensioners, six of whom executed contracts, 
thus entitling us to six-sevenths of $25, and one-seventh of $10, making a total fee due us 
of $22.86 instead of $17.50 as provided for. 

As the only payment to be made these minors will be a final payment, we respectfully 

request that this error may be corrected without delay ; otherwise, if we are correct in our 

views, we shall lose the difference or be compelled to rely upon the uncertain process of 

inducing some of these minors to refund. We, therefore, respectfully request that this 

matter may receive immediate attention. 

Yours, respectfully, 

Charles and Wiij.iam B. King. 

The claimants having filed their appeal, you made thereon the follow- 
irtg rejwrt to the Department, setting forth the grounds of your action 
and the roles of practice by which your Bureau was governed in cer- 
tifying to the compensation of attorneys, and to the manner of paying 
the same, for services rendered, to wit: 

Sib: In response to request for a report on the appeal of Charles and William B. King 
from the action of this Bureau in the matter of fee, I have the honor to submit the fol- 
lowing: 

On the 5th of May, 1887, the minors, of whom there were six (Jane, Caroline, Granville, 

John, Eliza, and Adeline), filed declaration for pension, and appointed Charles and William 

B, King their attorney h to prosecute tV\e cVslvto. K\\ o^ vVv^ xwvtvc^x^, w*«^CiwuavilIe, exe- 
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cuted articles of agreement for a fee of $25. Two of them, Eliza and Adeline, however, 
being under twenty-one yean of age, were not held to be competent to enter into the agree- 
ments, and the agreements, so far as they were concerned, were not recognized. 

On the 8th of April, 1889, the certificate was issued. Each minor w:is charged with his 
or her pro rata of the fee, those executing articles of agreement for f;?J, excepting Eliza 
and Adeline, each with one-sixth of that sum, and the rest, including Eliza and Adeline, 
each with one-sixth of flOj making an aggregate of $17.50, the charges being as follows : 
Jane, $4.16; Caroline, $4.16; John, $4.17; Granville, $1.67; Eliza, $1.67; and Adeline, 
$1.67. The sums named were deducted from the aharea of the minors, respectively, and 
paid to the attorneys. 

This action is in accordance with the established practice of this Bureau, sustained by 
decisions of the honorable Secretary of the Interior, and is not error. All of which, to- 
gether with the appeal and papers in the case, is herewith submitted. 

Very respectfully, 

Jos. J. Bartlett, 

Deputy Oommianoner, 

Hon. S£CBETABY OF THE INTERIOR. 



The state of case, as shown by the appeal of the attorneys and by 
the report of yoar Bureau on the same, brings up for consideration the 
question whether or not the method that has been uniformly employed 
by the Commissioner in the settlement of attorneys' fees in minors' 
claims is really in harmony with or authorized by the law. In order to 
answer this question, I call to your attention the several statutory pro- 
visions by which your Bureau should be governed in determining, alike, 
the rights of attorneys and the interests of minors, in such claims. The 
said statutory provisions are the following: 

(Section 4768, Revised Statutes.) 

The Commissioner of Pensions shall forward certificate of pension, granted in any case, 
to the agent for paying pensions where such certificate is made payable, and at the same 
time forward therewith one of the articles of agreement filed in the case and approved by 
the Commissioner, setting forth the fee agreed upon between the claimant and the attorney 
or agent ; and where no agreement is on file, as hereinbefore provided, he shall direct that 
a fee of ten dollars only be paid the agent or attorney. 

(Sec. 9, 8 July, 1870; sec. 6, 16 July, 1862; sec. 12, 4 July, 1864; re- 
pealed as to new cases [see act 20 June, 1878] ; see act 20 July, 1878 ; 
see sec. 4, 25 Jan., 1879.) 

(Section 4769, Revised Statutes.) 

It shaU be the duty of the agent paying such pension to deduct from the amount due 
the pensioner the amount of fee so agreed upon or directed by the Commissioner to be 
paid where no agreement is filed and approved, and to forward or cause to be forwarded 
to the agent or attorney of record named in such agreement, or, in case there is no agree- 
ment, to the agent prosecuting the case, the amount of the proper fee, deducting therefrom 
the sum of thirty cents in payment of his services in forwarding the same. 

(See sec. 4, 25 Jan., 1879 ; sec. 10, 8 July, 1870 ; repealed as to neio 
cases [see act 20 June, 1878] ; see appropriation act 20 June, 1874 ; re- 
pealed as to deduction of fee of thirty cents, ae» «iftX» 5\rckfc W^ V^"^'^^ 
23044— VOL. 3-^-'^2& 
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(Seetum 4jact<tf January :35, 1S79,) 

No claim agent or other perHon shall be entitled to receive any compensation for serrioes 
in making application for arrwn of pennion. 

(Ad of Jvly 4, 1S84.) • 

* * * That the act entitled '*An act relating to claim agents and attomejs in pension 
casess^' approved June twentieth, eighteen hundred and seventy-eight, is hereby repealed: 
Provided, however^ That the rights of the parties shall not be abridged or afiected as to cod- 
tructs in pending cases, as provided for in said act ; but such contracts shall be deemed to 
be and remain in full force and virtue, and shall be recognized as contemplated by said act 

Sec. 2. That sections forty-seven hundred and sixty-eight, forty-seven hundred and sixty- 
nine, and forty-seven hundred and eighty-six, of the Revised Statutes, are hereby made 
applicable also to all cases so filed since June twentieth, eighteen hundred and seventj- 
eight, and which have not been heretofore allowed, except as hereinafter provided. 

Sec 3. That section forty-seven hundred and eighty-five, of the Revised Statutes^ is 
hereby re-enacted and amended so as to read as follows : 

No agent or attorney or other person shall demand or receive any other compensati<Hi 
for his services in prosecuting a claim for pension or bounty-land than such as the Com- 
missioner of Pensions shall direct to be paid to him, not aeeeding ttoaUy-five dollars; nor 
shall such agent, attorney, or other person demand or receive such compensation, in whole 
or in part, until such pension or bounty-land claim shall be aUowed: Provided, That in all 
claims allowed since June twentieth, eighteen hundred and seventy-eight, where it shall 
appear to the satisfaction of the Commissioner of Pensions that the fee of ten dollars, or 
any part thereof, has not been paid, he shall cause the same to be deducted from the pen- 
sion, and the pension agent to pay the same to the recognized attorney. 

(Sec. 3, act July, 1884; sec. 31, 3 Mar., 1873; sees. 6, 7, 14 July, 1862; 
sees. 12, 13, 4 July, 1864 ; sec. 8, 8 July, 1870.) 

Sec. 4. That section forty-seven hundred and eighty-six of the Revised Statutes, is 
hereby amended so as to read as follows : 

The agent or attorney of record in the prosecution of the case may cause to be filed with 
the Commissioner of Pensions duplicate articles of agreement without additional cost to 
the claimant, setting forth the fee agreed upon by the parties, which agreement shall be 
executed in the presence of and certified by some officer competent to administer oaths. 
In all cases where application is made for pension or bounty-land, and no agreement is 
filed with the Commissioner as herein provided, the fee shall be ten dollars and no more. 
And such articles of agreement as may hereafter be filed with the Commissioner of Pen- 
sions are not authorized, nor will they be recognized except in claims for original pensions, 
in claims for increase of pension on account of a new disability, in claims for restoration 
where a pensioner's name has been or may hereafter be dropped from the pension rolls on 
testimony taken by a special examiner, showing that the disability or cause of death on 
account of which the pension was allowed did not originate in the line of duty, and in cases 
of dependent relatives whose names have been or may hereafter be dropped from the rolls 
on like testimony, upon the ground of non-dependence, and in such other cases of diffi- 
culty and trouble as the Commissioner of Pensions may see fit to recognize them : Provided, 
That no greater fee than ten dollars shall be demanded, received, or allowed in anv claim 
for pension or bounty land granted by special act of Congress, nor in any claim for increase 
of pension on account of the increase of the disability for which the pension had been 
allowed : And provided further, That no fee shall be demanded, received, or allowed in any 
claim for arrears of pension or arrears of increase of pension allowed by any act of Con- 
gress passed subsequent to the date of the allowance of the original claims in which such 
arrears of pension or of increase of \)et\B\o\\ mii^ W aW^v*^. 



DECISIONS RELATING TO PENSIONS. 387 

(Sec. 7, 8 July, 1870; see sec. 6, July, 1862; ^ee sec. 12, 4 July, 1864; 
see sec. 4768, K. S. ; see sec. 4, 25 Jau., 1879 ; see, for penalty, sec. 5485, 
li. S., re-enacted iu section 3 of this act.) 

And if, in the adjudication oCrfuiy claim for pension in which such articles of agreement 
have been or may hereafter be filed, it shall appear that the claimant had, prior to the 
execution thereof, paid to the attorney any sum for his services in such claim, and the 
amount so paid is not stipulated therein, then every such claim shall be adjudicated in the 
same manner as though no articles of agreement had been filed, deducting from the fee of 
ten dollars allowed by law such sum as claimant shall show that he has paid to his said 
attorney. 

Any agent or attorney, or other person instrumental in prosecuting any claim for pen- 
sion or bounty land, who shall directly or indirectly contract for, demand, or receive or 
retain any greater compensation for his services or instrumentality in prosecuting a claim 
for pension, or bounty land, than is herein provided, or for payment thereof at any other 
time or in any other manner than is herein provided, or who shall wrongfully withhold 
from a pensioner or claimant the whole or any part of the pension or claim allowed and 
due such pensioner or claimant, or the land warrant issued to any such claimant, shall be 
deemed guilty of a misdemeanor, and up^jn conviction thereof shall for every such oHense 
be fined not exceeding five hundred dollars, or imprisoned at hard labor not exceeding 

two years, or both, in the discretion of the court. 

* * * * * * * 

Sec, 6. The Commissioner shall have power, subject to review by the Secretary, to re- 
ject or refuse to recognize any contract for fees, herein provided for, whenever it shall be 
made to appear that any undue advantage has been taken of the claimant in respect to such 
contract. 



The foregoing statutory provisions comprise all the law now in force 
with reference to attorney's fees in i}ension claims, whether said fees be 
matters of contract or not. In view of these provisions, it is obvious 
that the Commissioner of Pensions is authorized to allow attorneys but 
two kinds of fees for services in the prosecution of pension claims, viz: 
a fee of $10 in case there be no contrdct between a claimant and the 
attorney, and a fee *'not exceeding ^^5" in case a contract with the 
claimant for the payment of that amount be tiled by the attorney of 
record simultaneously or in connection with the claimant's application 
for .pensiou — the fee to be payable when, but not untily such pension 
shall be allowed. The authority of the Commissioner to direct the pay- 
ment of these fees is restricted by one condition only, viz: he shall have 
power to '* reject or refuse to recognize any contract for fees herein pro- 
vided for, whenever it shall be made to appear that any undue advanta{fe 
has been taken of the claimant in respect to such contract." In the 
absence, therefore, of the appearance of "any undue advantage," the 
Commissioner has no discretionary authority over the question of pay- 
ing either the fee of $10^ or the fee of contract "not exceeding ^^^5." 

It being apparent from the foregoing terms of the law that the Com- 
missioner of Pensions must allow to an attorney in pension claims either 
a fee oX $10 dollars where there is no contract between an attorney and 
claimant, or a fee "not exceeding $2iV^ wher^i tli^Yvi. \^ ^ e,^>x\Xt<x<i\ Vs^^ 
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the sauie, and that he may refuse to recognize a contract for fee wherein 
the fact of "any undue advantage" exists, the only remaining question 
18, d(H»8 the law, or any safe rule of practice, warrant the Commissioner 
or any pension agent under him to so control the manner or method 
of settling the fee in claims of minors as to divide or to assess, pro rata, 
said fee among the claimants upon any other basis than that name<l in 
the law or tlie contract itself? I am aware that, in pursuance of a '•long- 
established practice," the Commissioner has exercised control over the 
manmr or method of paying fees in minors' claims, even where, as in the 
present case, contracts were filed distinctly naming the amount of fee 
to be paid the attorney upon the allowance of the claim; and out of 
this practice have grown vexation and controversy between claimants 
and attorneys, as well as much labor and care in this Department inci- 
dental to the adjudication of the issues raised in the settlement of fee 
cases. The chiiin now under consideration is an illustration of this fact 
Ilerein, the attorneys (Charles and William B. King) filed articles of 
agreement for a fee of $25 to be paid to them for services iu the prose- 
cution of the joint claim or claims of the seven minors of the late Gran- 
ville Dodd, all of whom (** except Granville") executed said articles. 

In the report (heretofore quoted) made by your Bureau through the 
Deputy Commissioner, July 6, 1889, having reference to the payment 
of the aforesaid contract fee by the aforesaid claimants, the following 
statement is made, viz: 

Two of them (the claimants) Eliza and Adeline, however, being under twenty-cue yean 
of :i^^e were not held competent to enter into the agreementji, and the agreement^ so £ar as 
thnj were concerned, were not recognized. On the 8th of April, 1889, the certificate was 
issued. Eacli minor was charged with his or her pro rata of the fee, those executing articles 
of iiLrrcemcnt for ^'l'\ excepting Eliza and Adeline, each with one-sixth of that sum; and 
the rest, including Eliza and Adeline, each with one-sixth of $10^ making an aggregate of 
$17.o0, the charges Ijeing a.s follows: Jane, $4.16; Caroline, $4.16; John, $4.17 ; Granville, 
$1.07; Eliza, $1.07; and Adeline, $1.67. The sums named were deducted from the sham 
of the minors, respectively, and paid to the attorneys. 

This action is in accordance with the established practice of this Bureau, sustained by 

the decisions of the honorable Secretary of the Interior, and is not error. All of which, 

together with the ap|>eal and papers in the case, is herewith submitted. 

Very respectfully, 

Jos. J. Bartlett. 

Deputy Commissioner. 

Hon. Secretary of the Interior. 

From the foregoing report, setting forth as it does the grounds on 
which your Bureau in settling the fee based its action in conformity 
with a "long-established practice," it is obvious that the Commissiouer 
of Pensions assumes authority to assess, pro rata, in disregard of the 
express terms ot a contract for attorney's services, the claimants iu 
minors' cases, for the purpose of collecting from them the sum total of 
the attorney's fee, or so much thereof as either the Commissioner or the 
Secretary may decide shall be proportionately paid by the respective 
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claimants; and in this instance, as in others^ the assessment is made 
partly on the basis of $25^ as of contract, and partly on the basis of $10, 
as provided by the law where no contract exists. The authority thus 
assumed, if it rightfully exists, affects the whole question as to the 
validity of contracts filed by attorneys for fees to be paid in minors' 
claims, and may, therefore, be exercised not only for the modification, 
but for the destruction of the contract itself, even though there be appar- 
ent in the same no "undue advantage.'' The exercise of the authority 
til us assumed led your Bureau to practically reduce the contract fee, in 
the claim now under consideration, from $25 to $17.50^ notwithstanding 
the fact that the service which the attorneys agreed to perform was 
faithfully and successfully done and that the claimants themselves, 
without complaint of injustice or of "undue advantage," received all 
the pension money to which they were entitled by law. In view of this 
fact, there appears reason to dispute the correctness of the "long-estab- 
lished practice'' in this as in similar cases. That practice evidently 
entails injustice not only upon the attorneys whose services are promptly 
rendered under contract, but upon claimants whose pensions, as minors, 
are jointly allowed in a single claim. The injustice to attorneys grows 
out of the modification and reduction of the contract fee, and to claim- 
ants out of the inequalities that may be involved in the assessments 
levied upon them, respectively, for the payment of said fee; but, in 
addition to all this, I fail to see in any existing statute the slightest 
expression whereby authority to assess, ;pro rata, upon two separate and 
distinct accounts, the claimants, who may be minors, for the payment 
of said fee, is conferred upon either the Commissioner of Pensions or 
the Secretary of the Department. Apart from the exception hereto- 
fore named, viz: the appearance of "undue advantage," I see in the 
law regulating pension fees but one duty required of the Department, 
viz: either to allow the payment of only $10 to the attorney in the ab- 
sence of a contract, or to direct the payment, out of the first pension 
money, of the sum total of the/ee, not exceeding $25^ that shall be speci- 
fied in the contract filed with the claimant's declaration for pension; and 
the principle of justice requires that the whole of the contract fee shall 
be equally divided among the beneficiaries of the certificate of pension, 
whether all of them actually signed the said contract or not. 



While the practice of your Bureau with reference to the settlement of 
attorney's fees, under contracts with minors, has been based upon the 
aforementioned plan of assessing the claimants, who signed, upon the 
basis of the contract, and those who may not have signed upon the basis 
of $10, as provided by law in the absence of a contract, yet, the principle 
underlying and governing minors' claims for penslow^ ^^ t^vi^^^vvvl^^ 
alike by your Bureau and by the Departrnfeut, %^«kv^ \/Ck \>^ \w ^ysvs^^^ 
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with tbe plan itself. Guided by th.at principle, a claim for minors' pen- 
sion, whether it represent the interests of one claimant or of two or more 
claimnnts united, has been uniformly treated as a single claim^ for pen- 
sionable purposes, in payment for the saccessful prosecution of which 
but one fee could be certified to the attorney of record — ^the idea being 
that the fee was paid for the service rendered, and did not indicate merely 
the number of claimants nor the extent of the interests involved in tbe 
claim. The various individual interests in a minor's claim are treated 
by the law as a unit for pensionable purposes, and the attorney's service 
therein is charp^ed against only a single claim. In pursuance of this 
principle, your Bureau held, September 6, 1888, in the case of the minors 
of John A. Mc Alister (Certificate JS^o. 170,899), decided by Acting Com- 
missioner, Wm. E. McLean, as follows: 

Claims in behalf of minors, liow many Boever there be, being held under the law ami ia 
the practice of this Office to be but a single claim for pension, divisible, it is true, in its du- 
tribution^ but not in the allowance, a fee of $10 only can be certified you (the attorney) for 
vour services in tliis case. 

In this case, (John A. McAlister), it is obviously held that, althongh 
there were a number of minors represented by the attorney, their differ- 
ent interests were regarded as constituting but one claim, for which but 
ofie fee ($10) was or could be lawfully allowed, there being no contract 
for fee filed with the claim itself. In view, however, of the assessment 
plan, it may be asked, why did not your Bureau in this instance appor- 
tion the fee ($10) of the attorney among the various claimants in pro- 
portion to their respective interests in the sum total of pension imone^ 
that was distributed, or upon some other ba«is which he might have 
selected within his discretion! But, the correct principle of the law 
appears to have been applied in the settlement of the fee in this case, 
and the tchole fee without modification was paid out of the sum total of 
pension money. 

I find, also, by reference to the departmental decision rendered June 6, 
1889, in the case of the minors of William Brady (No. 249,470), the fol- 
lowing ruling, viz: 

The law regulating grants of pension to minors bestows the pension upon ihc ehildnn 
jointly, wliere there are two or more. Where there are several children, and some of them 
die before the pension is paid, the surviving child or children shall be entitled lo the 
whole amount of the original pension, in the same manner in which they would have been 
had the soldier left no others. 

The foregoing ruling reaffirms and more clearly establishes the doc- 
trine that the number of minors in a pension claim does not aftect the 
unity of the claim itself, for which bnt one fee shall be paid; and, as a 
corollary of said doctrine, there follows the oft-repeated ruling, as ex- 
pressed in the case of T. H. Kicewonger (attorney), decided May 18, 
1889, to the effect that "the law provides that the fee of an attorney for 
bis services in the prosecutioii o^ a c\a\m^oT ^^Ti^xotL^^z^^Vj^^t^i^ucted,'^ 
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not from "the shares^ of claimants, but "from the pension allowed 
under the claim so prosecuted ^ and upon the legal assumption that all 
the minors are equally bound by the contract for the attorney's fee. In 
other words, the whole fee of the attorney, whether there exist a con- 
tract or not, shall be deducted from the whole amotmt of pension money 
allowed in pursuance of the certificate granted by the Department, and 
that too without modification or diminution of the fee to which the 
attorney is entitled for services rendered in the prosecution of the claim. 
This doctrine was, at a recent date, again set forth with clearness in 
the departmental decision made in the fee case arising under the claim 
of Carl Petsch (Certificate No. 317,364), on the 4th day of February, 
1890, to wit: 

The law provides that the fee of an attorney in a pension claim shall be paid out of the 
amount of pension allowed under said claim. The pension agent is the agent of the pen- 
sioner to pay the fee out of the pension. 

Thus, it is obvious from the intent of the law relating to minor's claims 
that all the minors who, irrespective of their relative ages, are included 
in a claim for pension, for the prosecution of which a contract for attor- 
ney's fee ha*s been executed by one or more, are held to be equally 
liable for the payment of the attorney's fee as stipulated in the contract, 
and, therefore, their liability can be divided neither in proportion to the 
amount to which ench may be entitled in the distribution under the cer- 
tificate of pension, nor upon any other basis than that named in the 
contract itself— nor does the fact that any one or more of said minors 
were "under twenty-one years of age" render them incompetent to enter 
into the fee agreement with the attorney — nor does the failure of one 
or more of them to sign the contract release the same from liability 
thereunder. With reference to the legal liability for the payment of 
attorney's fees in an application for pension, minors cease to be such 
in the contemplation of the pension law, when they arrive at the age of 
sixteen years; and, therefore, the ruling of your Bureau in this case, 
that " two of the claimants, (Eliza and Adeline), being under twenty-one 
years of age, were not to be held competent to enter into agreements," 
and that the agreements, so f\ir as they were concerned, "were not recog- 
nized," was a fundamental error of late and is hereby revoked. The 
reception of the benefits of the pension certificate by each and all of the 
minors alike was equivalent to a ratification of the contract by each and 
all as beneficiaries; and hence the undiminished fee as a whole^ mnsit 
be paid out of the sum total of the pension money granted by the Gov- 
ernment upon the delivery of the certificate itself. This ruling as to 
liability for the attorney's fee would be equally good where the minors 
were under sixteen years of age, and where, having been made parties 
to the claim for pension, they became willing recipients of the benefits 
of the attorney's services in the succe^ssful prosecution of the cla.vwv. 
But, even if one or more of the claimanta m «t\i ^\>\>^\^'a^\^a\v^'^\.^^^ 
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pension were not held personally liable for the payment of the attorney's 
fee, the contract mu8^be sustsiiued, and the fee itself would have to be 
))aid as a whole out of the first payment of pension money, inasmoch 
a« no other resource is given the attorney under the law. In view of 
this fact, I assume that the Department is under an imperative duty to 
see that the contract for fee, if lawful in itself, shall be executed with- 
out loss or injury to the attorney who rendered the service. 



From the foregoing statement of the law relating to fees in minors^ 
cases, I draw the following ex)nclusions, viz: 

1. Pension claims in behalf of minors, how many soever there be, are 
to be held in each instance as but a single claim divisible, it is true, in 
its distribution but not in its allotcance; and, consequently, the attor- 
ney's fee, whether stipulated in a contract or not, must be paid as a 
whole out of the sum-total of pension money, simultaneously with the 
first payment of the pension money itself, the duty of the Commissioner 
of Pensions being to execute, without discretion on his part, the terms 
of the contract for attorney's fee. When the fee is thus paid, the au- 
thority of the Commissioner over the matter is ended. 

2. The law does not authorize the "practice" of assessing, pro rata^ 
the minors in a pension claim for the payment of the attorney's fee ui)on 
any other basis than that of equal liability under the specific terms of 
the contract; and what the law does not expressly authorize should not 
be assumed nor done^ unless it appear necessary to the execution of the 
law itself. A power claimed and exercised under a mere implication of 
law is always questionable and usually dangerous. 

3. Inasmuch as the practice of separately assessing claimants in fee 
cases for the payment of attorney's fees, outside the terms of the contract 
filed, is neither authorized nor required by the statute, the substitution 
for said "practice" of the legally-authorized plan or method in the set- 
tlement of attorney's fees is at once advisable and imperative. The old 
practice has engendered vexatious contention between attorneys and 
the Department, and imposed upon the Commissioner of Pensions and 
upon the Secretary a task which is not contemplated by the functions 
of their respective offices. 

4. It being obvious that claims in behalf of minors, how many soever 
there be, are held under the law to be but a single claims and that the 
law regulating grants of pension to minors bestows the pension upon 
the children jointly where there are two or more, it foUows that but one 
fee can in such cases be allowed, whether $10, where there is no con- 
tract, or a fee, " not exceeding $25," where there is a contract specifying 
the amount; and neither the Commissioner of Pensions nor the Secre- 
tary of the Interior possesses any authority to scale or to reduce or to 
otherwise modify the terms of the contract in pursuance of which the 
attorney's service was done. The Department can lawfullv do neither 
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more nor less than see that the amount of the fee shall be paid out of the 
sum total of the pension money first paid under tbe certificate granted 
joiutly to the claimants. One minor having a joint interest with others 
may contract for all in a given pension claim upon which only a single 
certificate may be issued, and said contract will be binding equally upon 
all. The dereliction of one or more claimants can not be allowed to 
destroy nor to impair the contract nor the interests of others who may 
be involved. If there be a difference of opinion among the claimants as 
to how much or how little each one shall contribute of his own to the 
total amount of the fee, the dispute must be settled among themselves, 
in their own way, without the interference and outside the jurisdiction 
of the Department. The fee is paid not for the amount of pension re- 
ceived, but for the service rendered by the attorney in prosecuting the 
claim alike for all concerned; and where there is more than one attorney 
of record, representing the interests of two or more minors, there will, 
nevertheless, be paid for their services, if there be a contract^ only one 
fecj not exceeding $25 — the same to be, in your discretion, divided equally 
between the attorneys of record^ as compensation for services in the 
prosecution of a single claim. 



Believing the foregoing conclusions to be grounded in the law and 
that the adoi)tion of them by your Bureau will serve to remove from the 
Department the vexatious controversies that have grown out of a prac- 
tice which originated in a good motive, but has ended in serious injury 
to claimants and to attorneys alike, I respectfully overrule your action in 
this case, and direct that the whole of the contract fee ($25) be paid to 
the attorneys of record. Impressed with this view, and in pursuing here- 
after these conclusions, the Department, after determining upon the 
record the right of one or of two attorneys to recognition in a claim for 
minors' pension, will refuse either to adjudicate or to entertain an appeal 
growing out of a contention over the amount, or as to assessment of 
claimants for the payment, of an attorney's fee for service in prosecuting 
a minors' pension claim, but in each case will confine its action to the 
plain letter of the contract as filed, executing its terms without diminu- 
tion of the amount of fee therein stated, not exceeding $25, or allowing 
the attorney of record the lawful fee of $10, for services rendered, in 
the absence of a contra4:tiov fee. This I believe to be the meaning and 
extent of the law. The Department possesses no equitable jurisdiction 
within which to determine the details for an assessment of claimants 
otherwise than as expressly indicated in the articles of agreement, nor 
will it assume such jurisdiction in the enforcement of a contract for attor- 
ney's fees in pension claims. 

The foregoing ruling is not to disturb decisions already made, but 
will be applied to such cases only as may arise in your Bureau «u()«ec^«r(^t 
to this decision. 
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ASSIMILATED RANK-ASSISTANT £NGINZEB. 

John G. Coney. 

From the context of section 4695, as well as from the nature of the service reqaired of 
the " first engineer " on board of such a yessel as the ^ Diana,'' it appears that the 
rank of "first assistant engineer" in the regular naval service would more nearly cor- 
respond with that held by the claimant in this case than with any other. 

Assistant Secretary Bussey to the Commissioner ofPensums^ Mar. 14y 1890, 

Herewith are returned the papers in the adjudicated pension claim of 
John G. Coney, late first engineer, U. S. Steamer, "Diana" (Certificate 
No. 452,043), which accompauied your communication of March 6, 1890, 
requesting that the proper iissimilated rank in the service of the pen- 
sioner be determined and designated by the Department in order that 
a proper rating may be given him in aecordance with the departmental 
decision in his claim under date of September 30, 1889. 

The claimant, who served as first engineer on board the steamer 
"Diana," of the Mississippi Marine Brigade, was, by a decision of the 
Department rendered September 30, 1889, held to have a pensionable 
status under the provisions of the second subdivision of section 4693, B. 
S.; and the former departmental decision of May 20, 1874, afifirming the 
original rejection of his claim for pension was overruled and set aside, 
and you were directed to admit the said claim. 

In accordance with the directions contained in sitid departmental 
decision, said claim was admitted in your Bureau and a certificate issued 
granting a pension at $6 per month from date of discharge, and $8 per 
month from July 13, 1887, said rates being made to conform to the title 
of a "non-enlisted man" in the military service. 

On November 22, 1889, the pensioner filed in your Bureau an appli- 
cation for a re-rating of his pension, claiming that the rates allowed 
him, as aforesaid, were erroneous for the reason that he served and 
ranked as "engineer" on board the "Diana" at the time he incurred the 
disability for which pension has been allowed him, and, therefore, 
ranked ns a lieutenant and should have been so rated. 

It appearing that the officers of your Bureau were in doubt as to 
what would be the correct "assimilated" rank of the pensioner and 
were therefore unable to adjust the rate of pension upon any other basis 
than that already fixed, the matter was referred to the Department, as 
above indicated, to determine and designate the claimant's ctssimUated 
ranlc under the law. 

The question of the rank, or "assimilated" rank, to which this pen- 
sioner is entitled under the law would seem to be so clearly defined by 
the law itself as to admit of but one construction. 

The second subdivision of section 4693, R. S., under which it is held 
that this man is pensionable, provide ^^foVLo^^; "Any master serving 
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oil a gunboat, or any pilot, engineer ^ sailor, or other person not regrnlarly 
mastered, serving upon any gunboat or war vessel of the United States, 
disabled, etc." 

Section 4695, prescribes the rates of pension to be allowed for total 
disability for the different ranks in the military and naval service, and, 
among others, provides for those who are pensionable under the provis- 
ions of the second subdivision of section 4693, already quoted, as fol- 
lows: "And the masters, pilots, engineers^ sailors, and crews upon the 
gunboats and war vessels shall be entitled to receive the pension allowed 
herein to those of like rank in the naval service.'' 

The pensioner seryed on board the "Diana" as "first engineer," and 
was rated in the service and paid as such; and while it is true that no 
sncli rank as "first engineer" is specifically named in said section 4695, 
and no rate fixed therein for a "first engineer," in precise terms, yet, it 
is clear that the portion of said section already quoted was intended to 
give to those who served in the capacities therein named the same rate 
of pension as that which is provided in said section for those who served 
in the regular naval service in a rank, office, or capacity which corres- 
ponded in its nature, duties, and the services required with that of 
"masters, pilots, engineers^ sailors, and crews upon the gunboats and 
war vessels"; and it is wholly immaterial whether the office, the rank, 
or the capacity in which such persons served was known and called by 
the exact technical name or designation given to it in the regular naval 
service, or not. 

To hold that, because the precise words ^^ first engineer'^ are not used 
in said section 4695 to designate a pensionable rank in the regular 
naval service, this pensioner must, necessarily, be pensioned as "a non- 
enlisted man whose rank or office is not mentioned" in said section, 
would be a harsh, technical, and strained construction of the law, wholly 
out of harmony with its evident spirit and intent. Said section does . 
j>rovide that "Engineers • • ♦ upon the gunboats and war vessels 
shall be entitled to receive the pension allowed heroin to those of like 
rank in the naval service." This man has been held to be entitled to 
pension as an ^'engineer upon a gunboat and war vessel," although the 
capacity in which he served happened to be called and designated as 
"first engineer." The word "first," which appears to have created in 
the minds of the officers of your Bureau the difficulty in rating this 
pensioner, may be regarded as surplusage, so far as the purposes of 
this inquiry are concerned, except in so far as it may assist us in fixing 
the relative or corresponding rank in the regular naval service by indi- 
cating the claimant's relative rank or position with reference to other 
engineers in the same service and upon the same vessel with himself. 

It is obvious, not only from the context of said section 4695, but also 
from what we know of the nature of the service required and of the 
duties of such an office as "first engineer" on board 8ucb.ia»N:^%sftV^^N2ci^ 
"Diana/' that the rank of "first assistant en^n^T''^ rnXJci^T^^c^astx^^aN^ 
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service would more nearly correspond with that held by the pensioner 
than with any other. 

The Department is, therefore, of the opinion that the relatlTe, or 
'< assimilated," rank of this pensioner would be that of ^^ first assistaDt 
engineer'^ in the naval service, and that his pension should be rated 
accordingly. 



VETERAN FURLOUGH— SECnOX 4TOO-LINE OF DUTY. 

William R. Osborn. 

A '' yeteran furlough " with the organizatioiii to which the soldier belongs, is distinguislie^ 
from an individual furlougli, and means a furlough given contemporaneously to tnr 
whole of said organization, embracing all its members ; and it is operative trom date 
or from the moment of the disbandment of said organization at the place and time 
designated for rendezvous until the reassembling of the organization at said rendez- 
vous upon the expiration of said furlough ; and an enlisted man, having such ** veteran 
furlough/' is regarded, during the existence of it, as in the Ivm, of duty for pensionable 
purposes, *Hhe same as if in the field or hospital." 

Assistant Secretai^ Bussey to the Commissioner of Pensions^ Mar, 17 ^ 1890, 

Herewith are returned the papers which accompanied your report of 
September 23, 1889, upon the appeal of William R. Osborn, late ser- 
geant, Company H, Forty-second Indiana Volunteers, from the action 
of your Bureau adverse to his claim for tnoreo^e of invalid pension, Cer- 
tificate No. 375,550. 

It appears that the appellant filed his original application, November 
19, 1881, alleging three causes of disability as having their origin in and 
by reason of his military service, said causes being fracture of the left 
shoulder, chronic diarrhea^ and piles. So much of the claim as was based 
upon chronic diarrhea and piles was allowed, and appellant was rated at 
$4 per month, which he is now receiving. That part of the claim alleging 
injury of left shoulder was rejected on the ground that said injury was 
not incurred in the line of duty. From this adverse action the appeal is 
taken, the contention being that the appellant ^' was in line of duty, on 
veteran furlougli and with the organization to which he belonged, at the 
time of incurring injury of left shoulder, as shown by the evidence on 
file, as provided for by section 4700, United States Statutes." 

The facts, concerning which there seems to be no dispute, are the 
following: 

The regiment (Forty-second Indiana Volunteers), to which appellant 
belonged was granted a veteran furlough in the field and, thereupoD, 
proceeded to Indianapolis, Ind., where, for the purposes of the furlough, 
it disbanded, the members going thence to their respective homes under 
orders to report at Indianapolis at the expiration of the furlough. The 
appellant swears that be waa wVtVi a. poxXKovi. q^ \i\% te^ment when 
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he received the wound of left shoulder while en route to Indianapolis at 
expiration of the veteran furlough. He states that " the regiment was on 
two or three different trains going to Indianapolis," and that he ^' was 
on the foremost train, because he and others lived in the same locality, 
and reached Princeton in advance of the members of the regiment living 
farther away.'^ He states, also, that, " when they came home on veteran 
furlough, the regiment disbanded at Indianapolis and was to meet at 
that point on expiration of furlough." The appellant and his witnesses 
state, also, that he was, without fault of his own, thrown against the 
corner of the platform or depot building at Terre Haute, Ind., thereby 
incurring an injury to the left shoulder which, thereafter, unfitted him 
for active military service; and on account of said injury, as originally 
alleged, he claims an increase of pension. 



I find in the accompanying papers the following statement appertain- 
ing to this claim for increase on account of the aforementioned injury, 
and I reproduce it here because it presents distinctly the legal issue 
which is to be settled in the adjudication of the appeal. The statement, 
dated December 11, 1884, is as follows : 

DEPARTMENT OF THE INTERIOR, 

PENSION OFFICE, 

Wa8hingUm, />. C. 
Mb. Comstock, 

(^ief Western Dimaion, 

This man alleges that he was thrown from a train of ears and received an injury to hb 
left shoulder, while en route to Indianapolis, at the expiraiion of veteran furlough. His 
raiment had disbanded at Indianapolis, he says, and were to rendezvous there for return 
to the front on expiration of the furlough. The question submitted is whether, if the 
facts were as alleged, his said injury was received in line of dutyf The honorable Secre- 
tary, in deciding the appeal in the claim of Lucinda Barrett (Supl. Dig. 124) uses the 
following language: 

^* Section 4700, R. S., provides that ** officers absent on sick leave, and enlisted men absent 
on sick furlough, or on veteran furlough with the organization to which they belong, shall 
be regarded in the administration of the pension laws in the same manner as if they were 
in field or hospital.'' The law having directed that persons on furlough under certain cir- 
cumstances shall, in the determination of all questions pertaining to the administration of 
the pension laws, be regarded as if they were in the field or hospital, it must be understood 
that under all other circumstances they shall not be so regarded.'' 

This Office has uniformly adopted a strict construction of the words ** with the organi- 
zation to which they belong ' occurring in the section above cited. A soldier on veteran 
furlough is not with his organization after the disbandment of the regiment or detachment 
with which he was furloughed, until he has reported in person at the place and time fixed 
by his superior officers as the place and time of rendezvous. Although this soldier was — 
if his allegations are true — on his way to the appointed rendezvous when he received the 
injury for which he claims pension, he was not with his organization, and, hence, he was 
not in line of duty at the time. 

N. P. LOVERIDGE, 

Second D«9mX>| OnKnoMMyMer ; 
December 11, 1884. 
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The foregoing statement by ex-Secoud Deputy Commissioner Lover- 
idge was evidently intended, first, as a construction of section 4700, and, 
secondly, as an application of the departmental ruling in the case of 
Lucinda Bjirrett (No. 17,031 ) made by Secretary Teller, January 2, 1883, 
(vol. 2, Secretary's opinions, p. 121) to the claim now under considera- 
tion; but, after carefiU investigation I am constrained to hold that, in 
both the first and the second phases of Mr. Loveridge's statement, there 
is a fundamental and fatal error of fact and of law. 

The first statutory provision relating to furlough under the pension 
system, as it now exists, appears in section 8 of the act approved June 
6, 1866^ as follows : 

Section 8. And be it further enaetedf That officers absent on Bick Uate and enlisted mcD 
absent on tick furlough shall be regarded, in the administration of the pension laws in the 
same manner as if they were in the field or liospital. 

It is obvious from this section that, under the act of June 6, 18G6, a 
"leave'' of absence, or a "furlough," in order that the officer or the 
enlisted man, to whom either the "leave'' or the "furlough" had been 
granted, might be kept in the line of duty during the period of absence 
from the field or from hospital, must have been given on account of sick- 
ness alone. In other words, under said act, the " leave" of an officer or 
the "furlough" of an enlisted man put the officer or the soldier out of the 
line of duty for pensionable purposes, unless the said "leave" or "fur- 
lough" was based upon sickness. This act, however, wa« amended, 
March 3, 1873; and section 8 of the act approved June 6, 1866, was dis- 
placed by section 6 of the act of March 3, 1873^ as follows : 

Section 6. That officers absent on iiek leave, and enlisted men absent on sick fturUnigh, vMe 
with the organization to which they belong shall be regarded in the administration of the 
pension laws, in the same manner as if they were in field or hospital. 

In the statutes of the United States, general and permanent in their 
nature, in force on the 1st day of December, 1873, as revised and con- 
solidated by commissioners appointed uuder an act of Congress, and 
designated as the Eevised Statutes of the United States, the aforesaid 
section 6 of the act of March 3, 1873, became the present section 4700^ 
and was so modified and enlarged as to read as follows : 

Section 4700. Officers absent on sick leave, and enlisted men on sick furlough, or on vei' 
eran furlough with the organization to which they belong, shall be regarded in the admin- 
istration of the pension laws in the same manner as if they were in the field or hospital. 

Thus, it appears from the existing law appertaining to furlough that 
not only the enlisted man to whom was granted a sick furlough, but 
the enlisted man to whom was given a " veteran furlough with the organ- 
ization'' to which he belonged is to be "regarded, in the admiuistratiou 
of the pension laws, in the same manner'' as if he were "in the field or 
hospital" — or, in other words, as if he were in the line of duty. 

But, in the aforesaid statement, quoted from the late Sec;ond Depnt}* 
Vommissiouev Loveridge, it iH »a\vV Uvat— 
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This Office (the Bureau of Pensions) has uniformly adopted a strict construction of the 
words *' with the organization to which they belong/' occurring in the section (4700) al>oye 
cited. A soldier on veteran furlough is not with his organization after the disbandment 
of the r^^ent or detachment with which he was furloughed, until he has reported in 
person at the place and time fixed by his superior officers as the place and time of rendez- 
vous. Although the soldier was — if hb allegations are true — on his way to the appointed 
rendezvous when he received the injury for which he claims pension, he was not ^*wUh the 
organization '' and, hence, he was nut in the line of duty at the time. 

The construction thus put upon section 4700, instead of being ^< a strict 
construction,^ is, obviously, a loose and erroneous one. It evinces a 
serious misapprehension of the manifest intent of the section and, espec- 
ially, of the true significance of the words '^ with the organization to 
which they belong." It is error to say that, within the meaning of the 
law, an enlisted man, who is granted a << veteran furlough with the organ- 
ization" to which he belongs, is ^^not with his organization after the dis- 
bandment of the regiment or detachment with which he was furloughed." 
The law does not require^ nor mean, that he shall be, bodily or physi- 
cally, "with the organization," as such, ^^ after the dishandnienV^ of the 
same. Such a requirement, or such a meaning, as this would plainly 
be absurd. Instead of this manifest absurdity, not to say impossibility, 
the section means that, where an enlisted man veteranizes " with the 
organization" to which he belongs and, as a veteran, is furloughed in con- 
junction with or as a part of the organization itself, he shall be regarded 
during the period embraced by such furlough as in the line of duty for 
pensionable purposes, "in the same manner" as if he were "in the field 
or hospital." The words " with the organization to which they belong" 
refer, chiefly, to the character and scope of the furlough itself, rather 
than to the veteran who receives it, and relate partly to the date thereof, 
viz, as of the same date as that given to the whole organization ; and 
partly to the period covered by the furlough, viz, as coextensive with 
that allowed to the organization to which he belongs. So far a^ may be 
concerned, during the furlough, the soldier's bodily presence " with the 
organization" to which he belongs, the law contemplates him as, con- 
structively^ "with the organization" in conformity with the intendment 
of the veteran furlough, from the date and during the existence of the 
instrument itself. That date, according to the regulations of the service, 
is made contemporaneous with " the disbandment of the regiment or de- 
tachment with which he is furloughed" at the place of rendezvous ; and 
said furlough becomes operative from said date " until he has reported 
in person at the place and time fixed by his superior officers as the place 
and time of rendezvous." If this were not tnie, the object of the veteran 
furlough would be necessarily defeated, inasmuch as it would fail to pro- 
tect the soldier during his absence from the place of rendezvous, and 
while visiting, perhaps, his wife and children at home. It is surely not 
reasonable to infer from the law that, in order that a soldier may enjoy 
the benefits of a " veteran ftirlough with the org;aAiV7.^\k>\\'''' \si ^\\NSj5«v\5kfc 



400 DECISIONS RELATING TO PtNSlONS^. 

belongs, tbe organization itself shall remain intact after the farloagh 
is granted, and that he shall visit his home from the place of rendezvoas, 
accompanied to and fro by the regiment itself in order that he may be, 
bodily, present " with the organization ! " I respectfully suggest that 
such a procedure in executing, for pensionable purposes, the terms of a 
'' veteran furlough with the organization " to which an enlisted man be- 
longs would involve a vast expenditure of money, an incalculable de^n^ee 
of labor, an unlimited consumption of time, and meanwhile render the 
furlough itself a vexatious disappointment and a useless burden to the 
soldier. 

It is plain to me that the cotistrUctlon put by the late Second Deputy 
Commissioner Loveridge upon section 4700 is warranted by neither the 
purpose nor the language of the law. And I may Well add here that 
the ruling to which he refers, as having been made by Secretary Teller 
when adjudicating the appeal of Lucinda Barrett (No. 17031) January 
2, 1883, is not adversely applicable to the appeal now under consider- 
ation. The claim of Lucinda Barrett was not based upon a ^< veteran 
furlough with the organization'' to which the soldier (claimant's husband) 
belonged, but upon a purely individtuU furlough — ^neither a sick furlough 
nor a veteran furlough ; and it appears that the facts of the case were 
these, as shown by the record, viz : The husband of the claimant (Lucinda 
Barrett) ^' left his company, which was stationed at Paducah, Ky., to 
go to his home in Illinois, to be present at the birth of a child. On his 
w^ay back, he disappeared from a steamboat at Cairo, 111. The official 
records of the company set forth that Barrett (the soldier) was drowned 
at Cairo, III., on the 2d of June, 1862; that it was supposed that he 
walked off the boat in the night.'' It having been alleged that the sol- 
dier had an individviAl furlough for the purpose of visiting his hooie, Sec- 
retary Teller, in considering the relation of said individual furlough to the 
line of duty J held as follows : 

The question whether lie was on furlough or not is not material in the oonsideration of 
the claim of his widow for pension. It is acknowledged that his abnence from his com- 
pany and regiment had no reference to the performance of any military duty. If he was 
absent on furlough, he was out of the line of military duty, for the time being, by per- 
mission. If he was absent mihotU permission, he was absent in violation of law and, there- 
fore^ not in the line of duty. 

Under all tlie laws relating to pension it has been held that a soldier absent from the 
organization to which he belongs, for any purpose not growing oat of or connected with 
the public service, is not in the line of duty. 

Section 4700, R. S., provides that '* officers absent on sick leave, and enlisted men absent 
on sick furlough, or on veteran furlough with the organization to which they belong, shall 
be regarded in the administration of the pension laws in the same manner as they were 
in field or hospital.'' 

The law having directed that persons on furlough under certain eireumsicmcea shall, 
in the determination of all questions pertaining to the administration of the pension laws, 
be " regarded as if they were in the field or hospital," it must be understood that, under 
All olAer circumstjinces, they shaU not be so r^^^iucdod. 
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The foregoing ruling of Secretary Teller, in determining the relation 
of an individtMlfuTlough to the line of duty, in contradistinction to the 
"sick fnrlough,'' or to the "veteran furlough with the organization," 
was sound at tlie time it was made, is sound now^ and is, hereby, re- 
affirmed ; but it can not be adversely applied to the pending appeal. No 
conflict exists l>etween the Teller ruling and the opinion here expressed. 
The appeal now under consideration is based upon "a veteran furlough 
with the organization" to which the soldier belonged. 

Resulting from this discussion, the Department holds that a "veteran 
furlough with the organization" to which the soldier belongs means a fur- 
lough given contemporaneously to the whole of said organization, em- 
bracing all its members; and that it is operative from date, or from the 
moment of the disbandment of said organization at the place and time 
designated for rendezvous, until the reassembling of the organization at 
said rendezvous upon the expiration of said furlough; and it holds, 
furthermore, that an enlisted man, to whom is granted such " veteran 
furlough with the organization" to which he belongs, is to be regarded, 
during the existence of the furlough, as in the line of duty for pensionable 
purposes, "the same as if (he) were in the field or hospital." Therefore, 
a soldier who, while in possession of "a veteran furlough with the organ- 
ization" to which he belongs, incurs, without contributory negligence on 
his own part, or in violation of the Articles of War, a disability pen- 
sionable in degree, shall be regarded as pensionable " in the administra- 
tion of the pension laws, in the same manner" as if he had incurred such 
disability " in the field or hospital." 

Adhering to these views, I respectfully overrule the action of your 
Bureau rejecting the claim upon the ground that the soldier's alleged 
disability was not incurred in the line of duty, and request that, if you 
find, upon investigation, that the injury of shoulder was really incurred 
as alleged, and is pensionable in degree, you will allow the claim for 
increase in conformity with section 4700, R. S., and with the regulations 
and practice of your Bureau. 

RATINGS-THIRD GRADE-SECTION 4699. 

Francis M. Williams. 

X. There is no $18 rate now provided by law, nor has there been since the passage of the 
act approved March 3, 1883. 

2. The use of $18 b for the purpose only of applying the fractional parts of said sum to a 
disability, or disabilities, greater than anchylosis of wrist or of ankle, rated at f^^, but 
UsB than third grad^ in accordance with paragraph 105, (p. 15), contained in the 
pamphlet of " Instructions to Examining Surgeons, 1889 " wherein is stated the rule 
of practice that *' disabilities not provided for in the table will be rated by the sur- 
geons infractions of 18. The lotofist rate allowed is ^g, or $2 per month, and the highest 
\i or ^17 per month." 

23044— VOL. 3 20 
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3. The act of March 3, 1883) establishes |24 per month in place of $18 per month as the 

thini yrtidt nHfj and all {lensioners who are rated at third grade and, likewise, all claim- 
iintH for increase, are entitled to $'^4 per month under said act. 

4. A {tensioner 8 rating can nut be lawfully reduced except as the result of a special medical 

exnminntion, under section 3 of the act of June 21, 1879, showing a decrease (rfpenfioned 
ditabilUy since the uauanee of his present teriifieaU of pension. 

5. A grade rate, fixed and s|)ecified in the law, is not nor can it be made by adding toi^ther 

the ratings for minor disabilities; nor is there an inUrmediate separate rate allowable 
between the several grade ratings. 

Assistant Secretary Bussey to the Commissioner of Pensions^ Mar. 20 j 1890, 

Herewith are returned to yoa the papers which accompanied the ap- 
peal of Francis M. Williams^ late of Company H, Third Begimeut, Iowa 
Volunteers, from the action of your Bureau adverse to his claim for 
increase of pension, Certificate No. 134^591. 

The soldier entered the military service, May 31, 1861, and was dis- 
charged, July 12, 1865. His original declaration for pension, based iipoD 
lung fever and diarrlieaj was fQed May 21, 1873, and he was pensioned 
February 3, 1875, at $4 per month for chronic diarrhea. He was dropfied 
from the rolls December 3, 1878, but restored and a certificate of pension 
reissued at $4 per month from December 3, 1878, and the rating in- 
creased to $12 i>er month from September 3, 1885. Thereafter, in pur- 
suance of a medical certificate of examination made August 13, 1888, by 
the board of surgeons at Sheldon, Iowa, the rating was again increased 
from $12 to $18 per month from the date of said examination. The 
report macle^by the Iward at-Sheldou August 15, 1888, says: "He (pen- 
sioner) is, in our opinion, entitled to \^ rating for the disability caused 
by chronic diarrhea and resulting piles; tbird grade, rheumatism and 
resulting disease of heart — equivalent to loss of hand or footP 

March 11, 1889, the pensioner filed an application for further increase, 
but said application whs rejected by your Bureau April 12, 1889, without 
granting another examination. From this adverse action the present 
appcid is taken, the contention being that said action was based upon 
an error of law, and that the judgment of the Medical Referee on the 
point was inaccurate. I learn from your report, dated February 13, 1890, 
that, during tlie pendency of the appeal, the Medical Referee, upon 
request, reviewed the evidence and action as to error in rating and ren- 
dered the following advisory opinion: 

December 20, 1889: In view of the order of the honorable Commissioner, Deoember 
19, 1889, in regard to $18 cases, no change is warranted in this case, since the certificate 
of the examining board of August 15, 1888, does not show a degree of disability equiva- 
lent to third grade from pensioned causes. 

The order of the Commissioner, to which reference is made in the 
foregoing *'a<lvisory opinion" of the Medical Referee, was based upon 
certain *' directions^ that had been given by ex-Commissioner Black, a 
reference to which I find in the accois\i^^.tL^m^ " circular," as follows: 
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DEPARTMENT OF THE INTERIOR, 

BUKEAU OF PENSIONS, 

Washington, D. C, Dec. 14^ iS89. 

CiRCULAB. 

The attention of medical examiners and reviewers is directed to the matter of appli- 
cations for increase on the part of many of the 4,333 cases now on file in the Bureau pen- 
sioned for $18 per month under the directions of ex-Commissioner Black, and contained 
in pamphlet of "Instructions for 1887." As these cases are considered ret judicata and as, 
if any action at all is taken a reduction to $17 per month must be made, you will hereafter 

approve for *'no increase," res judicata, 

Chas. McMillan, 

Medical Referee. 

This appeal, in connection with the foregoing circular from the late 
Medical Beferee, brings np several questions for the consideration of the 
Department, viz: 

1. Is there now, or has there been since March 3, 1883, a legal rating 
of $18 per month f 

2. Can the rating of $18 per month, allowed a claimant either prior or 
subsequent to the act approved March 3, 1883, be regarded as res judi- 
cata, and, therefore, subject to "no increase" on application to the 
Department! 

3. Does not the rating of $18 per month, which was third grade under 
the act of June 4, 1872, and up to March 3, 1883, entitle the pensioner, 
by operation of the act of the latter date, to $24 per mouth which super- 
seded the $18 rating and became the third grade under the said act of 
March 3, 1883? 

4. Is not the practice defined by said " circular" in direct violation of 
paragraph 105, page 15, and of the table of rates ( p. 18) fixed by the 
Commissioner of Pensions for certain disabilities not specified by law, in 
the pamphlet ol "Instructions to Examining Surgeons, 1889,'" as pre- 
pared and issued under the auspices of your Bureau by Chas. McMillan, 
Medical Eeferee, and approved by the Commissioner of Pensions! 

6. What is the proper interpretation of section 4699, Revised Statutes, 
authorizing 18 to be proportionately divided for any degree of disability 
for which section 4695 makes no provision! 



By reference to the statutory history of the third grade rating, or to 
the rating for " the loss of a hand or of a foot," or for a disability '^equiv- 
alent to the loss of a hand or of a foot,'' I find that the first specific rating 
fixed by law for said disability was named in section 4697, Revised 
Statutes, whereby from June 6, 1866, and ending June 3, 1872, it was 
provided that "all persons who, under like circumstances, shall have 
lost a hand or a foot, or been totally and permanently disabled in one 
hand or one foot, or otherwise so disabled as to render their inability to 
perform manual labor equivalent to the loss of a hand or a foot, shall be 
entitled to a pension of fifteen dollars per mouth? ^^Wy^'wi^'^Swv^^x^- 
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vision, and for the purpose of amending its terms, section 4698, Bevised 
Statutes, declared that, /rom and after June 4, 187^y "all persons who, 
under like circumstances, shall have lost one hand or one foot, or been 
totally and permanently disabled in the same, or otherwise so disabled 
as to render their incapacity to perform manual labor equivalent to the 
loss of a hand or a foot, shall be entitled to a pension of eighteen doUan 
per month,^ Following this provision of section 4698, Revised Statutes, 
the act approved March 3, 1883, was passed, to " amend the jiension laws 
by increa4iing the pensions of soldiers and sailors who have lost an arm 
or a leg in the service, and for other purposes; ^ and it is declared that, 
"from and after the passage of this act, all persons on the pension roll, 
and all persons hereafter granted a pension who, while in the military 
or naval service of the United States and in the line of duty, shall have 
lost one hand or foot, or been totally and permanently disabled in the 
same, or oiheritise so disabled as to render their incapacity to perform 
manual labor equivalent to the loss of a hand or a foot, shall receive a 
pension of twenty-four dollars per month.'' The act of March 3, 1883, 
remains intact. It has been neither amended nor modified, and tlie 
Department is required to enforce its terms in the adjudication of peu- 
sion claims. 

It is obvious from the language of the several statutes which I have 
quoted with reference to the third grade rating, or the rating for "tlie 
loss of a hand or a foot," or for a disability ^^ equivalent to the loss of a 
hand or a foot," that each statute has been successively amendatory of 
another, and that each increase of the rating for the same disability has 
been made to supersede, or to abolish by substitution^ the rating that 
formerly stood in its place. Hence, when the act of March 3, 1883, be- 
came a law" amendatory of the act of June 4, 1872, thereby substituting 
$24 per month for the preceding $18 per month, as the rating for "the 
loss of a hand or a foot," or for a disability "equivalent to the loss of a 
hand or a foot," the $18 rating^ a^ formerly applied^ ceased to exist. The 
rate of $24 per month was substituted for the $18 rate, and, subsequently, 
it was provided that, by mere operation of the statute as thus amended^ 
all [)ersons tJien on the pension roll, and all persons tp be thereafter 
granted a pension, who, while in the military or naval service of the 
United States and in the line of duty, had "lost one hand or one foot^ 
or been totally disabled in the same, or otherwise so disabled as to reu. 
der their incapacity for manual labor equivalent to the loss of a hand or a 
foot," should receive a pension of twenty-four dollars ( instead of $18) 
per month. Thus, as in similar instances wherein a rating for a specific 
disability has been modified or increased by statutory enactment, the 
third grade rating was increased from $15 per month under act of June 
6, 1866, to $18 per month under the aet of June 4, 1872, and to $J24 per 
month under the act of March 3, 1883; and each of these amendatory 
statutes carried to the pensioners then on the roll, and also, to all persons 
f/ie/'ea/ier pensioned under like cucum^Xovi^^^iox l\x^ same disabUityj the 
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increased sum thus provided for the third grade rating. It follows from 
those facts that, even as the $15 rate was abolished by the act of June 
4, 1872, there has beeti no $18 rate as a distinctive, independent rate since 
March 3y 1883 — the $18 rate having been superseded by the rate of $24 
per month for "the loss of a hand or a foot," or for a disability other- 
wise existing in a degree ^^ equivalent to the loss of a hand or of a foof 
The law as it now stands with reference to specific disabilities, having 
been amended from time to time in regard to the numerical expression 
of the specific ratings themselves, retains the system of grading the afore- 
said disabilities, and subdivides said system into firsts second, and third 
grades, as follows: 

First grade. A permanent xlisability in a degree requiring the regular 
aid and attendance of another person, $50 per month (or, if existing in 
that degree either at or prior to the act of June 16, 1880, or either at or 
subsequent to the passage of the recent act approved March 4, 1890, 
amendatory of the act of June 16, 1880, $72 per month.) 

Second grade. A permanent disability in a degree incapacitating for 
the performance of any manual labor, $30 per mouth. 

Third grade. The loss of a hand or of a foot, or a permanent disability 
equivalent in degree to the loss of a hand or of a foot, $24 per month. 

And it appears from the law that the conditions under which pension- 
ers are entitled to the grade rates are exactly the same for commissioned 
officers and for privates. 



It appears that under the " directions " of ex-Commissioner Black, it 
became the practice of your Bureau to hold that — 

Where a claimant is found to be suffering under two or more disabilities, for each of 
which an allowance is made, the aggregate allowance for all the disabilities may be eighUen, 
dollars per numihy under the provisions of section 4699, U. S. Revised Statutes. 

Section 4699, to which the foregoing reference is made in the afore- 
said " directions," is as follows : 

Section 4699. The rate of eighteen dollars per month may be proportionately divided 
for any degree of disability established for which section forty-six hundred and ninety-five 
makes no provision. 

In order to understand the significance of the reference mside, in the 
foregoing section, to " any degree of disability established, for which 
section 4695 makes no provision,'^ it is necessary to bear in mind that 
the latter section is restricted to the enumeration and classification of 
persons in the military and naval service the rating of whose i)ension 
for " total disability " is determined and graded by their ranh or office in 
the service. It is clear that the old rate of $18 under the act of 1872 
was name<l in section 5 of the act approved March 3, 1873, and retained 
under the act of 1883, for the purpose only of being i)roporiimx.<sX<tX\s 
divided. But, after March 3, 1883, it was tloI \Ai \i^ V5b%^\w w%^^ *^^ "^v. 
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distinctive rating beyond the sum of its fractional partes, viz, -H; and 
section 4699 relates to only those degrees of disability for which the 
ratings are not affected by ''rank" or ''office," and for which section 
4695 makes no provision. Hence it appears that, in pensioning the 
latter class of disabilities, the numerals 18 are not to be used, they having 
ceased to be a specific, independent rating; but they are retained only 
as the basis for making proportionate fractional ratings for disabilities 
that are not mthin the third grade, or, in other words, the degree of 
which is greater than that from anchylosis of wrist or of ankle, viz, -^ 
(that fraction indicating the lowest pensionable degree of disability) bnt 
which is less than that arising from the " loss of a hand or of a foot," 
and less, also, than a disability which may otherwise be " equivalent to 
the loss of a band or of a foot." It follows from this process of pension- 
ing disabilities rated upon fractional divisions o/* i8 that, according to 
the departmental practice under section 4699, the highest rate that can 
be allowed in pursuance of said section (4699) is H, or $17 per month, 
inasmuch as the sum $18 as an independent rate having been displaced 
by the substitution of $24, it is obvious that beyond \i lies the region in 
which the third graAe rating of $24 per month for "the loss of a hand or 
of a foot," or for a disability " equivalent to the loss of a band or of a 
foot," prevails under the act of March 3, 1883 — by reason of which act, 
I repeat, the sum of $24 per month was established a^ third grade in 
place of $18 per month. These facts being conceded, it follows that, in 
pursuance of the present law, where a pensioner was granted $18 per 
month as provided by the act of June 4, 1872y for the " loss of a hand 
or of a foot," or for a disability ''^ equivalent to the loss of a band or of a 
foot," he becomes by reason of the act of March 3, 1883^ entitled to an 
increase from $18 to $24 per month for said disability; and, likewise, 
that a claimant who, upon examination subsequent to March 3, 1883^ is 
found to have "lost a hand or a foot," or to be otherwise afflicted with 
a disability ^'equivalent to the loss of a hand or of a foot," shall be rated 
at third grade and granted a pension of $24 per month. This interpret- 
ation of the law is in harmony with the principle upon which are based 
the several divisions in the system of grade ratings for specific disa- 
bilities ; and the accuracy of it is distinctly recognized in the aforemen- 
tioned pamphlet of " Instructions to Examining Surgeons for Pensions,'' 
which was issued by your Bureau under date of September 12, 1889. 
Hence, it is apparent that the aforementioned "circular" of the late 
Medical Referee is not only inconsistent with the established ratings for 
specific as well as for non-specific disabilities, but in direct conflict alike 
with the proper interpretation of the law and with the aforesaid " Instnic- 
tions to Examining Surgeons." 



It furthermore appears that, " m ^xAdesvt* \k\3Lt«\vaav<ift of the aforesaid 
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practice" established by ex-Commissioner Black, and having reference 
to the same subject, another rule was adopted as follows : 

Certificates heretofore issued at the rate of $18 jter monlh, upon two or more disabilities, 
will not be disturbed upon the ground that there is no $18 dollar rate provided by law. 

I respectfully hold that the logical eflfect of this rule, whether so in- 
tended or not, was and is to violate the clearly-expressed provision of 
the act, approved March 3, 1883, whereby the rate of $18 .per month 
was abolished and the rate of $24 per month aubatituted as the rate for 
"the loss of a hand or of a foot,'' or for a disability ^^ equivalent t** the 
loss of a haud or of a foot." I have endeavored to show that pensioners 
who were rated at fl8 per month, or third grade, under the act of June 
4, 1872, were, by mere operation of law, entitled to the increase to f24 
per month which became third grade under and by reason of the act of 
March 3, 1883; and this is true whether the rate of 918 per iuonth had 
been alloweil " upon Uco or more disabilities" compounded, or upon only 
one disability — ])rovided only that the disability or disabilities had been 
found to be '^equivalent to the loss of a haud or of a foot." Consequently, 
it is obvious that neither the Commissioner of Pensions nor the Secretary 
of the Interior possesses any discretionary authority over the matter; 
the increase of rating is determined by the terms of the statute, it being 
controlled exclusively by a phiinly expressed act of Congress. While 
retaining the numerals 18 as the basis for fractional estimates of minor 
disabilities, it was certainly the intention of Congress to increase the 
third grade rating from $18 to $24y and to allow all pensioners and, like- 
wise, all claimants who were entitled to fl8 under the act of June 4, 
1872, the increased sum of fJM per month for the same disability as 
described and rated by the act of March 3, 1883. No room for either 
question or construction was left in the premises. Therefore, to say, as 
does your Bureau that the rate of fl8 per month " will not be disturbed 
upon the ground that there is no $18 rate provided by law" is equiva- 
lent to saying that a rate which has been abolished^ and for which an- 
other rate has been substituted by act of Congress, shall, nevertheless, 
be perpetuated by a special ruling of the Commissioner of Pensions. I 
respectfully suggest that the conflict thus indicated is fatally obstructive 
to a proper administration of the law. 



Again : Eeferring to " many of the 4,333 cases now on file in the 
Bureau pensioned for $18 per month under directions of ex-Commis- 
sioner Black, and contained in the pamphlet of instructions for 1887^^ 
the aforementioned circular of the late Medical Referee contains the 
following concluding statement, viz : 

As these cRfies are considered res judicata, and as, if any action at all is taken, a reduc- 
tion to $17 must be made, you will approve for "no increase — res judicalaJ^ 

The foregoing statement invokes and aiDaa \ft ^'ft^^ \ft "^Soft, ^^^^^^j^s^ 
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<< 4,333 eases now on file in the Bureau," a principle whicli, in the lan- 
guage of Bouvier, <* pervades not only our own, but all other systems of 
jurisprudence, and which has become a rule of universal law, founded 
on the soundest policy"; but I maintain that that principle is not really 
pertinent to the issue suggested by the circular itself, and which is now 
under consideration. That principle api>ertains to a legal or equitable 
issue which may have been decided by a court of competent jurisdiction 
and which, by virtue of such decision, becomes an established proposi- 
tion and a precedent in the adjudication of cases similar in fact and in 
law. But not only the facts of the case, but the law applicable thereto 
must remain the same, in order to be accepted as the basis of a decision 
which shall be held to be res judicata and shall, therefore, become a 
fixed do<;trine in the administration of the law. In the matter however, 
of the *' 4,3.33 cases now on file in the Bureau pensioned for $18 per month 
under directions of ex-Commissioner Black," it is obvious that, while the 
facts in each of said cases may remain the same, or unchanged in 
regard to the degree of tJie pensioner's disability from time to time, the 
law regulating the rating for the disability itself has been substantially 
changed by amendment, whereby the original rate of fid for the pen- 
sioned disability was superseded and increased by the rate of $24. It 
is plain also that the /air, as thus amended, declares that each i>ensioner 
in the aforesaid <'4,333 cases" shall be entitled to the increase. I repeat, 
therefore, that the principle, res judicata^ enunciated in the aforesaid 
circular of the late Medical Referee is not applicable to the aforesaid 
cases, nor to otliers like them, inasmuch as the legislative branch of the 
Government, in the exercise of its plenary control over the subject, has 
seen fit to so amend the law as to enlarge the original rights of the ])en- 
sioners themselves, increasing in each case, by mere operation of the 
statute, the pensionable rating for "the loss of a hand or of a foot," or 
for a disability or disabilities *^ equivalent to the loss of a hand or of a 
foot." If Congress were restrainable in its acts by the rule, res judicata^ 
its power to amend legislation would be thereby restricted. Conse- 
quently, the act of March 3, 1883, amendatory of the act of June 4, 1872, 
would be inoperative upon the cases in question and, to that extent, 
rendered null and void by the very existence of its amendatory feature 
increasing the ratings which it provides for both second and third grades 
ot specific disabilities; and, therefore, not only the "4,333 cases now on 
file in the Bureau," but an indefinite number of meritorious pensioners 
would be denied the benefits which Congress has clearly intended to 
confer. But the incorrectness of this theory is too apparent for argu- 
mentation. The authority of Congress over pension legislation is 
unlimited by aught save the Constitution itself. 



It is stated, however, as a conclusion of the aforementioned ^' circular^ 
that, "as these cases are conaidet^d. re% juAlcaU,^ * * % \^ .j^,^ ^cstilou 
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at all is taken, a redaction to $17 per month mmt be made." This state- 
ment is inaccurate as a legal proposition. It fails to present a logical 
sequence from the premise upon wbich it seems to rest The afore- 
said cases can not be proi>erly ^< considered resjtidicataj^ because they are 
cases of gpecifie disability for which rates are expressly fixed, by the 
statute itself, and because, also, they must continue, as in the past, to be 
subject to the amendatory legislation affecting said rates beyond the 
control of either the Commissioner of Pensions or the Secretary of the 
Interior. The theory of the law, as it stands, confers upon the pensioner 
in each of these cases an increase of pension, and to this increase the 
pensioner in each case is, prima faciei entitled — an increase from fl8 
to ^24 per month. While, however, it would be lawful for you to reduce 
the rating in each of said cases from $18 to $17 j instead of issuing new 
certificates for increase to $24 per month, yet, this reduction can be made 
as the result only of a special medical examination held after notice to 
the pensioner, and showing that the pensioner's disability siuee the issu- 
ance of the original certificate of pension at $18 per month had de- 
creased helow the third grade. It is discretionary with the Department 
whether or not it shall order in each of said cases this special medical 
examination, for the purpose of determining the question of reduction. 
You perceive, however, that the examination is a prerequisite, under 
section 3, act of June 21, 1879; but if the examination be 7wt ordered. 
and it a decrease or, perhaps, a cessation of the pensioned disability 
be not medically ascertained, then will follow the presumption that the 
pensioner's disability has not decreased since the adjudication of his 
claim and the allowance of the certificate for $18 per month, and, there- 
fore, by mere operation of the law, his rating must he increased from $18 
to $24 per month. It is, consequently, evident that a reduction of the 
rate in ^'many of the 4,333 cases now on file in the Bureau pensioned 
for $18 per month under directions of ex-Commissioner Black" in 1887, 
is not required by the law, even "if any action at all is taken"; but, 
in any case, a reduction, if it be made by you, mnst result from only a 
special medical examination of which ample notice must be given in due 
form to the pensioner, in pursuance of the aforesaid section 3, of the act 
of June 21, 1879. On the other hand, the law of June 4, 1872, as well 
as that of March 3, 1883, instead of conferring any authority upon the 
Commissioner to reduce the certified grade rating in these 4,333 cases 
now on file in the Bureau, requires that, "if any action at all is taken," 
the rating already allowed shall be increased, in the absence of a medical 
examination showing an actual decrease of the pensioned disability to a 
degree less than third grade. The aforesaid "directions of ex-Commis- 
sioner Black," upon which the circular under consideration was based, 
were, therefore, unauthorized by the law and fraught with injustice to 
the pensioners to whom they were applied under his administration. 
The practical effect of said "directions," as gwe\i\^^ ^'S.-Qjwss!«sss.^<5i\isst 
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Black, has beeu to deny to said pensiouers iiDportaiit pensionable rights 
to which the law gave them unquestionable title. 



The construction of the law which I have here presented is in har- 
mony with three clearly-defined rulings made by me in cases similar to 
that which is now under consideration. In verification of this fact, I 
respectfully call your attention to the case of Thomas Stapleton (Certif- 
icate No. 230,060), in which an appeal was taken by the soldier from 
the action of your Bureau, based upon the opinion ot the Medical Ref- 
eree, dated December 14, 1887, wherein the Referee, in rating tbe 
alleged disability, ^^ approved for double inguinal hernia and resulting 
hydrocele ■} J from Sei)tember 14, 1887." The contention of the appeal 
was that, at the time, there was no such rating as ^' |f," it having been 
abolished by the act of March 3, 1883 ; and that, if the claimant was 
ratable at H he was, in fact, entitled to third grade^ or to $24 per month. 
Tbe appeal was sustiiined and, in ruling upon the case, May 23, 1889, 
I held as follows: 

The Department, after careful conBideration of the evidence in this claim, is unable to 
concur in the action of your Bureau rating this claimant, nor in the opinions of the Med- 
ical Referee upon which said action was based. In the first place, the Medical Referee, 
by the action of December 14, 1887, rating the claimant at \\ upon the certificate of med- 
ical examination of September 14, 1887, by the board of surgeons at Ironton, Ohio, estab- 
lished a rate unknown to the lane and not warranted by the certificate of said examination. As 
has been so frequently pointed out and insisted by the Department, the rate of $18 per 
month was superseded and abolished by the act of March 3, 1883, which provided the rate of 
$24 for the disability for which the law of June 4, 1872, prescribed the rate of $18. So that, 
when the Medical Referee decided upon a certificate of medical examination and recom- 
mending the rating of claimant at third grade, or that he was entitled to $18, it was equiva- 
lent to stating that he was entitled to $24 under the act of March 3, 1883. If the claimaot 
was legally rated December 14, 1887, at $18, it was an adjudication to the effect that his 
disability was equal to third grade, and he was, therefore, entitled by mere operation of 
law to the rate of $24 as provided by the act approved March 3, 1883, for a disabilitr 
equivalent to the loss of a hand or of a foot; and, in the opinion of the Department, the 
facts shown by the evidence in the case establish that he was so entitled. 

Again: In the case of James G. Smith, late first lieutenant, Company 
A, Seventh Iowa Cavalry, which I decided July J20j 1889^ on appeal 
from tbe action of your Bureau fixing the rate of his pension at $18 i)er 
month, I held as follows: 

The contention of this appeal that error was committed in fixing the rate of appellant's 
pension at $1S per month on July 28, 1888, for the reason that no such rate was at that 
date known to the law, and that he should either have been rated under section 4G99, B. 
S., at a proportionate part of $18 commensurate with the degree of his disability estab- 
lished, or been allowed the rate of $24, as provided by the act of March 3, 1883, for the 
same degree of disability for which the rate of $18 had been provided by section 4698, R 
S., is undoubtedly correct. It is in strict jiccord with the repeated holdings of the Depart- 
ment. 

The Department has expressed its views upon this subject with such frequency and em- 
phasia that it is considered useless to reY>etvl Wvem Vv^t^ ^V Vw^y. \\. \aa.^ be brieflr 
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stateil, however, that, in the opinion of the Department, the act of March 3, 1883, subeti- 
tuted the rate of $24 per month for the rate of $18, which had, previous to that date, been 
provided by section 4698, B. S., for a disability equivalent to the loss of a hand or of a 
foot. The passage of said act abolished the rate of $18 per month for said disability, and 
the rate of $24 per month superseded it. Nor was the rate of $18 retained by the proviso 
in said act of March 3, 1883, for any other purpou than to be proportionately divided for any 
degree of di^bility more than " total'' ($8), and less than the loss of a hand or a foot, or 
for an equivalent thereto. It follows, therefore, that when the ap{)cllunt was rated at $18 
per month, it was equivalent to an adjudication that his disability was equivalent to the 
loss of a hand or a foot — the only degree of disability for which said rate could ever have 
been given him — and he should have been rated at $24 under the act of March 3, 1883; 
or he was erroneously rated too high for the disability existing and should have received 
some propoi'tion of $18 commensurate therewith. There is no escaping from one horn or 
the other of this dilemma. In either case the action was erroneous. 

Following consistently the line of precedents already established, 
when adjudicating the appeal of Christopher H. Moore (Certificate No. 
321,926), December 9, 1889, with reference to the use of 18 for the pur- 
pose of being ^'proportionately divided for any degree of disability for 
which section forty-six hundred and ninety-five makes no provision," I 
held as follows: 

All degrees of disability not equivalent to the loss of a hand or of a foot are rated in 
fractions of 18, and where there are several causes of disability each may be rated separately, 
and the sum of the fractional ratings will represent the total pension to be allowed, 
provided it does not exceed | J. In other words, although under existing law there is no 
such rate as $18 per month, that rate constitutes the standard upon which fractional 
ratings are based, and in this sense it may be said to represent at the present time a sort 
of ideal total pension just as, under the old law, $8 per month was the actual total pension. 

The foregoing departmental rulings clearly define the views of the 
Department with reference to section 4699, Ke vised Statutes, and as to 
the third grade rating under the acts approved June 4, 1872, and March 
3, 1883 ; and they are hereby reaffirmed. 



The rate of $18 per month as third grade, as I have already shown, 
was established by the act of June 4, 1872, which amended the act of 
June 6, 1866, whereby the rate of $15 had been provided for "those 
persons who, under like circumstances, shall have lost one hand or one 
foot." The ratings of $15 and $18 per month were fixed by law for 
specific disabilities. Prior to the acts of June 6, 1866, and June 4, 1872 — 
before the establishment of specific ratings — the sum of $8 per month 
was the highest sum allowed for a disability or for disabilities, non- 
specific in character, that were entitled to a total rating under the act of 
186^j or in pursuance of that clause of section 4695, which, like the said 
act, provides "for all other persons whose rank or office is not mentioned 
in this section, eight dollars per mouth." Subsequent to the passage of 
the act of June 4, 1872, w^hich abolished the $15 rating and, in its place^ 
established $18 as third grade— providing t\\<b ^\v\v\.t^\.^ isyt ^'^ *i^^^<6\:3^<«^^ 
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who, under like circunistuuces, shall have lost one hand or one foot, or 
been totally and permanently disabled in the same, or otherwise so dis- 
abled at to reader their incapacity to perform manual labor equivalent to 
the loss of a hand or a foot"— Congress passed an act which was ap 
proved March 3, 1873. the fifth section of which became section 4699 of 
tlie Reviseil Statutes, as follows : 

Section 4699. The rate of eighteen dollars per month may be proportionately divided 
for any degree of disability ci^tablished for which section forty-six hundred and ninety-five 
makes no provision. 

The evident intention of Congress in section 5 of the act of March 3, 
1873 (now section 4099), was to enlarge the basis upon which to make 
estimates for degrees of disability greater than total ($8), under the 
aforesaid acts of 1862 and 1866y but less than third gnule (or $18 per 
month) under the act of June 4, 187J2. Therefore, after the passage of 
the amendatory act of March 3, 1873 (embracing section 4699), author- 
izing the use of 18 to be "proportionately divided for any degree of dis- 
ability established for which section forty-six hundred and ninety-five 
makes no provision," it followed that the disabilities of claimants who 
were not entitled to third grade^ or to $18 per month under the act of 
June 4, 1872, were, yet, entitled to be rated upon a broader basis than the 
fractional or proportionate divisions of 88 total, as theretofore, and were 
thenceforward ratable for degrees ranging from ^^ up to and including 
\l — the intermediate fractions being "proportionate" divisions of 18 for 
thc^ several degrees that should be found greater than -i%, but less than 
third grade. It is obvious that, under section 4699, "a degree of disa- 
bility" could not be rated at ^, inasmuch as if would be equivalent to 
or identical with the sum of 18 itself and, therefore, would not be a 
"proportionate" division of that sum. In making ratings for disabili- 
ties less than third grade we are allowed, by section 4699, to exhaust 
the fractional parts of 18, but not to go beyond ^ J of 18. This has been 
the extent of the law since March 3, 1873. The rate of $18, or thud 
grade, under the act of 1872, became $J24 per month for the same disa- 
bility under the act of March 3, 1883, by which 18, a>s a distinctive and 
independent rate, was abolisJiedy but the fractional parts thereof retained 
for minor disabilities. 



Tlie appeal now under consideration is based upon the action of your 
Bureau in ftiiling or refusing to rate the pensioner at ^J24 per mouth, 
August 15, 1888, instead of at $18 per month, the contenticm being tliat^ 
at the date of the said allowance of $18, there was, in fact, no lawful 
rate of $18 per month, inasmuch as it had been abolished or superseded 
by the act of March 3, 1883, whereby the sum of $24 was substituted 
for $18 as third grade, or as the rate for " the loss of a hand or of a foot/ 
or for a disability otherwise existing ^^ equivalent to the loss of a hand or 
of a fooU^ The certificate of t\ie me^\c.«i\ ^y.^\\\\\\?iX\wv \si^\iv<ilL the pen- 
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8iouer was subjected, August 15, 1888, by the board of surgeons at 
Sheldon, Iowa, reported that '^he (the pensioner) is, in our opinion, en- 
titled to a H rating for the disability caused by clironic diarrhea and 
resulting piles; third grade — rheumatism and resulting heart disease, 
equivalent to the loss of a hand or a foot." This certificate of examina- 
tion was accepted as the basis of the rating which was allowed the pen- 
sioner; but it is obvious that, if the pensioner was entitled to a third 
grade rating, August 15, 1888, he was, consequently, entitled under the 
a<;t of March 3, 1883, to $24 per month. The certificate for fl8 per 
month conferred upon him a rate which had been ahoUahed and for 
which the sum of $24 had been expressly substituted by the act of March 
3, 1883. It was based, therefore, upon a manifest error of law, and is 
hereby respectfully rescinded. There is no proper way for determining 
now whether the pensioner is really entitled, by reason of his pension- 
able disability, to less than third grade under the act of March 3, 1883, 
except through a special medical examination^ which must be ordered by 
you in conformity with the aforementioned section 3 of the act of June 
21, 1879; but, in the absence of such an examination, showing a decrease 
of pensioner's disability since August 15, 1888, you are respectfully 
requested to allow the pensioner the rate of $24 per month from that date^ 
subtracting from the total amount to be allowed the sum already paid 
to him as pension under his present certificate. 



Reviewing the ground over which I have gone in this decision, I 
believe there have been established the following conclusions as true 
expressions of the law, viz: 

1. There is no $18 rate now provided by law, nor has there been since 
the passage of the act approved March 3, 1883. 

2. The use of $18 is for the purpose only of applying the fractional 
parts of said sum to a disability, or disabilities, greater than anchylosis 
of wrist or of ankle, rated at ^g^, but less than tJiird grade, in accordance 
with paragraph 105 (p. 15), contained in the pamphlet of " Instructions to 
Examining Surgeons, 1889," wherein is stated the rule of practice that 
"disabilities not provided for in the table will be rated by the surgeons 
infractions of 18. The lowest rate allowed is 1%, or $2 per month, and 
the highest H, or $17 per month J^ 

3. The act of March 3, 1883, establishes $24 per month in place of $18 
per month as the third gra^e rate, and all pensioners who are rated at 
third grade and, likewise, all claimants for increase, are entitled to $J24 
per month under said act. 

4. A pensioner's rating can not be lawfully reduced except as the result 
of a special medical examination, under section 3 of the act of June 21, 
1879, showing decrease of pensioned disability since the issuance of his 
present certificate of pension, 
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5. A grade rate, fixed and specified in the law, is not nor can it be 
made by adding together the ratings for minor disabilities; nor is there 
an intermediate, sei)arate rate allowable between the several grade ratings. 

The foregoing conclusions are applicable to this appeal, and are 
submitted as the basis of the fiiture practice of the Department in all 
similar cases. 



UEHATING— SECTIOX 4U08&. 

James M. Dalzell. 

1. The increase of pension is based upon the report of medical examinations made to 

ascertain the degree of the disability or disabilities alleged. 

2. The rerating of a pension is governed by section 4698J, R. S., or by the ascertainment 

of a palpable error of fact or of law. 

Assistant Secretary Bussey to the Commissioner of Pensions, Mar. 20, 1890, 

Herewith are returned the papers which accom|>anied your report of 
March 6, 1800, upon the appeal of James M. Dalzell, late private, Com- 
pany H, and sergeant major. One Hundred and Sixteenth Ohio Yolun- 
teers, from the action of your Bureau refusing to rerate his pension and 
grant him a higher rate than has been allowed him from the date of filing 
his original declaration. 

The appellant filed his original declaration for pension January 2, 
1883, alleging, as the basis of his claim, disability due to an affection 
of the ears, spine, and nervous system, results of typhoid fever; rheu- 
matism, chronic diarrhea and results, contracted in the service. His 
claim, as aforesaid, was admitted and a pension allowed him, September 
15, 1883, at $2 per month for disease of ears, from date of filing dec- 
laration. 

Subsequently, upon application of the appellant and complaint that 
injustice had been done him by the foregoing action, his claim was re 
opened and reconsidered by your Bureau, and, on February 8, 1884, his 
certificate was reissued to include the additional causes of disability 
alleged in his original declaration, and his pension was increased to $6 
per month from date of filing said declaration, for disease of ears, rheu- 
maiism. chronic diarrhea and results, and typhoid fever and results. 

On January 20, 1888, the appellant filed an application for further 
increase of his pension and, also, claimed that said increased rate should 
be .allowed him from the date jit which his pension was made to com- 
mence, January 2, 1883. His claim for increase, as aforesaid, wa« ad- 
mitted July 11, 1889, and increase of pension allowed bim at the rate of 
$17 per month, from May 22, 1889, for the pensioned causes, but, at the 
same time, his claim for a rerating of his pension from date of commenoe- 
meni was rejected. From this last action of your Bureau, the present 
appeal was taken, July 29, 1889, the appellant contending that the rate 
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then allowed him was inadequate for his existing disability from the 
pensioned causes, and that his pension should have been rerated from 
date of its commencement. 



The contention of the appellant in this case is based upon a series of 
assumptions which have no substantial foundation, and which could only 
arise from a misconception of the facts relative to the adjudication of 
bis claim in your Bureau. 

In the first place, the appellant did not file his original declaration for 
IK'nsion in your Bureau in 1882^ nor has he been in receipt of a pension 
since that year, as he asserts. His original declaration is on file with 
the papers, and shows for itself that it was filed January 2, 1883. S<aid 
declaration having been filed subsequent to July 1, 1880, the appellant's 
pension could be made to commence from the date only of its filing, in 
conformity with the express and positive provisions of the limitation 
act of March 3, 1879. 

The appellant's contention and argument is, however, that, having 
alleged in his original declaration all of his several pensionable causes 
of disability, and proved the incurrence in the service and line of duty 
of all of the alleged causes by, practically, the same evidence, he was 
allowed and has received pension for only one of them — disease of ears — 
up to the date of the aforementioned action of your Bureau of July 11, 
1889, increasing his rate of pension to $17 per month from May 22, 1889 ; 
that, at the time, the remaining causes of disability werej^r^t included 
and pension allowed therefor, without ftirther application on his part, or 
any additional evidence having been filed, and, hence, it necessarily 
follows that said increase should have been allowed upon all of said 
pensionable causes from the date of filing his original application, in 
which they were first alleged ; that he is, therefore, entitled to have his 
pension increased to an amount adequate for the disability resulting 
from all the pensionable causes alleged, and rerated back to the date of 
the commencement of the pension heretofore allowed him for disease of 
ears alone. 

If the facts in the case bore out and sustained the foregoing argument 
of the appellant, the action of your Bureau, July 11, 18S9, of which he 
complains, would, without doubt, have been erroneous, and he would, 
unquestionably, be entitled to a rerating of his pension to include all 
of the causes of disability originally alleged, back to the date of the 
commencement of his original pension. In order however, to show that 
they do notj it is simply necessary to examine just what was done as a 
matter of fact, and exactly what action has been taken by your Bureau 
in the adjudication of his claim. 

There does not appear to have ever been any controversy about the 
fact that the evidence filed by the appellant in support of his original 
application for pension was suflScient to establisU tl\^ o\\^csJL\\v^(X\vi'$^vstN^^5y^ 
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and the existeuce of all the causes for pension therein alleged. The 
fact seems to have been always admitted and never questioned by your 
Bureau. But, inasmuch as the appellant's pension could only commence' 
from January 2, 1883, under the law, the material question in his claim- 
service origin l)eiug established — was as to the existence of a x^nsion- 
able degree of disability since said daiej and whetner, if snch disability 
did exist, it was due to any one or more of the alleged canses, or to all 
of them f Certainly, the appellant could not contend that he would 
have been entitled to pension at all, if it had appeared as a fact that he 
had suffered no pensionable degree of disability from any of the causes 
alleged since tlie date of filing his original declaration for pension — even 
though the origin and existence in the service of said canses had been 
prove<l ; nor could he contend that he would be entitled to receive pen- 
sion on account of any of said causes, except that to which his existing 
disability could be attributed. 

The most satisfactory method of settling this question and ascertain- 
ing the facts relative to the nature and extent of the appellant's existing 
disability — the usual and ordinary way in such cases — appears to have 
been employed by your Bureau. Under his original application the 
appellant was ordered before a disinterested and competent board of 
physicians for medical examination. In pursuance of said order he was 
examined February 21, 1883 (forty-nine days after filing his original 
declaration) by the board of surgeons at Marietta, Ohio, who certify as 
follows : 

The examination reveals the following facts: We find an eczematous inflammation of 
the ears, with slight purulent discharge from the canal affecting the hearing at times. We 
find no signs of disease of spine, stomach, or nervous system. He is of a very nervous 
temperament. No signs of rheumatism of shoulder joint. No swelling or change of 
structure of parts. No disease of heart. No signs of chronic diarrhea, tongae not coated ; 
no bloating of lx)wels; no enlargement of liver or spleen. We raU him i total for diteoM 
of ear 8; no rating for other complaints. 

On September 15, 1883, said certificate of medical examination was 
approved by the Medical Eeferee, who recommended the admission of 
the claim for disease of ears at the rate of i, but held that there was 
'^ no disability from chronic rheumatism, chronic diarrhea and results, 
or results of typhoid fever, since January 2, 1883;'' and final action 
was had, granting appellant a pension in accordance with said recom- 
mendation at ^, or $2 per month, for disease of ears from January 2, 
1883, the date of filing original declaration. 

It is self-evident from the foregoing that said action was all that tiie 
proof on file, at that time^ justified, and the appellant was thereby granted 
the full amount of pension to which the extent of his disability, then 
shown to he existing^ entitled him. 



k 



On the 4th of October, following the aforesaid action, the appellant 
jfiJed m application in your Buieawiiot ?v\i"\TX^^^«^^^^^'\^^^^s»*iu^of his 
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pension, claiming that injustice had been doue him in rating him upon 
only one of the diseiises alleged in his original declaration, and that he 
should be rerated for all of said alleged diseases from the date of the 
commencement of his pension, at an increased rate, adequcite to the 
degree of his disability since the date of filing his original declaration, as 
a result of all of said alleged diseases, said disability being, as alleged, 
such as to '' totally disable him for all hard work." He also filed some 
additional medical evidence in support of said application for increase 
and rerating, tending to show that, since filing his original claim, he had 
been disabled from all of the causes originally alleged. 

Under said application and evidence, the appellant's case was reopened 
and reconsidered in your Bureau, and he was again ordered for medical 
examination, under special instructions — this time before the board of 
surgeons at Zanesville, Ohio, 'Hhan which" (states Dr. T. B. Hood, then 
Medical Referee of your Bureau) " there is none better in the country." 
The " special instructions," under which the appellant was examined by 
said board, are attached to their certificate of examination. They are 
dated November 30, 1883, are in the handwriting of the Medical Referee, 
Dr. Hood, himself, are very minutely and carefully prepared, and are 
as follows : 

It is desired in this case that the examination be made with special reference to the 
existence of any disability which may be rationally referable to ehronie diarrheaf rheuma- 
tism, or typhoid fever. This claimant was recently pensioned at ^ for "disease of ears" as 
a result of an attack of typhoid fever. But haying alleged disease of the spine and throat 
as resulting from the attack of typhoid fever, he is very greatly disturbed, claiming that 
great injustice has been done him. In his declaration he sets forth that *^ about July 8, 
1863/' he "incurred typhoid fever causing an affection of the ears and spine and nervous 
system/' and that " about May, 1864/' he incurred " rheumatism and chronic diarrhea." 
The question presented to you is the existence of any condition that may be referred to 
either of alleged causes. The circumstances of the case make it very desirable that your 
examination shall put the facts beyond dispute, and I will, therefore, thank you for an 
unusually careful examination, so that the claimant shall himself be made to understand 
that his case has been very thoroughly looked into, as to everything he has claimed. Best, 
perhaps, to patiently hear his story, and then examine as to each claimed cause of disability. 

Very truly, etc., 

T. B. Hood, 

Addressed to Secretary of Board, Zanesville, Ohio. Medical M^eree, 

In accordance with the foregoing order and instructions of the Med- 
ical Referee, said board of surgeons made a careful and exhaustive ex- 
amination of the appellant on December 5, 1883, as is evinced by their 
certificate of said date giving the result of said examination, as follows: 

The examination reveals the following conditions: Claimant states he is now pensioned 
on disease of the ears only at I. Says he had chronic diarrhea in 1864, but does not 
claim on this now, having but three or four attacks a year. Says he has rheumatism in 
right shoulder and over lumbar spine frequently, and when exposed in bad weather. Says 
he was laid up in Chambersburg, Pa., and at home, for three months by an attack of 
typhoid fever, from the effects of which he has never recovereil. That the disease of his 
eaxB followed immediately on this fever, and still persists. That Ul& u.^c^ovi^^^^vRsav^'^s^ 
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thoroughly broken down by the attack, and rheumatism soon followed. Board finds no 
diaeaae of heart, lungs, liver, spleen, kidnejs, or rectum. We find he has chronic inflam- 
mation and suppuration (otorrhea) of meatus, internal ear, Eustachian tubes, phirynx, 
and the cartilage of the external ears, which is so severe as to frequently close the meatus, 
thus making him deaf for a time; at other times his hearing is unimpaired. We would 
rate on oiorrKta \, 

We find his muscular and nervous system broken down as one of the direct results of 
typhoid fever. He has never regained his usual vigor or health since he left the service. 
Wt rate this \. 

We find he has frequent attacks of rheumatism in back (lumbago^ and in right shoulder 
and arm, which almost paralyzes his arm and hand in writing, and frequently, he says, 
compels him to stop writing on account of pain and want of control of muscles. RaUd 

thi$i. 
We find the total disability, as above described, to entitle him to o } rating, as above. 

It appears by indorseiuents upon the back of the foregoing certificate 
of medical examiuatiou that the same wan returned to the board for 
further |>articulars, as follows: *' December 14, 1883; Did you examine 
carefully for tenderness or other evidence of disease of spine f Is there 
atrophy or loss of power or sensation of muscles of either arm or leg!" 

To this the board reply as follows: 

Board finds no tenderness or other evidence of organic disease of the spine. We found 
no atrophy or permanent loss of motion or sensation in the muscles of either arms or 1^ 
We attribute his occasional loss of power and sensation in the muscles of the right arm 
to recurrent attacks of rheumatism and to his extreme nervous sensibility and irritability. 
These symptoms we regard as the probable results of his typhoid fever. 

By order of the board: 

C. C. HiLDBETH, 

Secreiary. 

Based upon the facts shown by the aforesaid medical examination, 
the Medical Keferee approved the appellant's claim for a rerating and 
increase of his pension and, on February 8, 1884, recommended a ^^| 
rating for disease o/earSy rheumatism^ chronic diarrhea and resuliSj and 
typhoid fever and results,^ 

In accordance with said medical action, the appellant's certificate was 
reissued February 9, 1884, to allow him pension from the date of filing 
his original claim on account of all the causes or diseases above named and 
originally alleged by him, at the rate of%, or $6 per month, said rate being 
the full amount to which it had been found, by the foregoing careful and 
satisfactory medical examination, his existing disability, from all of the 
alleged causes combined, entitled him. 

The foregoing simple statement of facts establishes beyond peradven- 
ture or doubt the fact that this appellant has been receiving, since the 
date of filing his original claim, pension on account oiall of the causes 
of disability originally alleged by him at the full amount shown to be 
due for the existing disability resulting therefrom, up to the time that 
his pension was increased to $17 per month by the la«t action of your 
Bureau, from which the present ai)peal was taken, and that his pension 
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was notj as a matter of fact, increased to $6 per month, by the action 
last mentioned, '^for disease of ears alone,'' as he so earnestly contends. 



The foundation upon which the appellant bases his argument for a 
rerating of his pension is thus completely overthrown, and the reasons 
urged in support of his position utterly destroyed.. He is, unquestion- 
ably, mistaken in the statement that his certificate issued February 9, 
1884, under which his pension was increased to t6 per month, set forth 
that his pension was for disease of ears alone. As we have seen, his 
original certificate, issued September 18, 1883, was of this character, 
but it was surrendered by the appellant on the reissue under date of 
February 9, 1884, and is now on file with the papers — a new certificate 
having been then issued to him, including aU the pensiandble causes for 
which pension was allowed by said action. This certificate was not 
surrendered by the appellant upon the last increase of his pension in 
July, 1889, and is not on file, for the reason, as appears from the cor- 
respondence and afiidavit of the appellant on file, that it had been lost 
by him. But granting, for the sake of the argument, that said reissue 
certificate of February 9, 1884, did contain the clerical blunder asserted 
by the appellant, the fact still remains and can not be disputed that he 
was granted pension by said reissue for all of the alleged causes from 
the time when such pension could lawfully commence, and that he 
actually received and continued to receive the full amount of pension to 
which he was shown to be entitled for the disability existing from all 
of said causes up to the time when his pension was increased by the last 
action of your Bureau, so that said blunder j even if it had existed, would 
have been wholly immaterial, not affecting the interests of the appellant 
injuriously and having no possible bearing upon the merits of his case. 



On January 20, 1888, the appellant filed another application for in- 
crease and rerating, claiming that his then existing pensionable disa- 
bility entitled him to a higher rate than he was receiving, and repeating, 
substantially, the grounds of his claim for a rerating and reissue of 
certificate, as made in his former application dated October, 1883, to 
the effect that he had been receiving pension up to that time upon only 
one of the causes of disability originally alleged — disease of ears — 
whereas he was entitled to pension on all at an increased rate from the 
date of filing his original declaration. 

Under said application he was again ordered to appear for medical 
examination, this time before the board of surgeons at Cambridge, Ohio, 
who examined him May 22, 1889, and who certify the results thereof as 
follows: 

Upon examination we find the following objective conditions: Tongue moist, pale^ and 
coated yellow. Skin sallow ; muscles flabby and alUnw^l^^. l^^axv*^ ^^ xi<^\. \^\^v^:k^!^ 
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manual labor. Nasopharynx pale and infiltrated. Uvula infiltrated. Schneiderian 
membranes cx>ngested. Lungs normal. Heart impulse very feeble; action irregular; 
sounds can hardly be discerned through stethoscope. No murmurs. Abdomen flattened; 
a good deal of meteorism, es|)eciany over ileocoecal valve. Tender in epigastrium and 
both hypochondriac regions. Stomach bloated and hypereemic. Liver hypenemic Spleen 
and rectum normal. A g(Mxl deal of crepitus in both shoulders and both hip joints. Both 
thiglis same size. Crepitus in l)oth knees and both ankles. Patella reflex normal. Clonus 
in both ankles. A dilated, dry, and scaly condition of external meatus of each ear. 
Tympani opaque. Eustachian tubes hardly pervious. The left ear is in the worse con- 
dition — hears watch, right ear, -/g ; left ear, j^g. * * * He is, in our opinion, entitled 
to a ^ rating for the disability caused by catarrh ; ^g for that caused by disease of heart; 
•j^, caused by disease of stomach ; |\, disease of liver ; t\, caused by rheumatism ; specific 
rating for disability caused by deafness. 

Upon careful consideration of tbe information contained in the fore- 
going certificate of medical examination, and of tbe existing degree of 
the appellant^s disability from the pensioned causes therein indicated, 
the Medical Referee approved his said claim for increase of pension on 
July 11, 1889, as follows: 

Approved for disease of ears, and resulting dight deafnaa of both ears; rheumatism, 
chronic diarrhea and results, and typhoid fever and results — no other special results^ 
\Ij for combined disabilities from May 22, 1889. Not entitled to rerating. 

Action was accordingly taken in accordance with the foregoing med- 
ical recommendation on July 15, 1889, the pensioner's rating being in- 
creased to $17 per month for his disability from all the pensionable 
causes combined, from May 22, 1889 — the date of the medical examin- 
ation made under the pending claim for increase, which first established 
his right to such increase; but tbe claim for a rerating was at the same 
time rejected. Said action was undoubtedly correct, and was strictly 
according to law. Your Bureau thereby made as favorable an adjudi- 
cation of the appellant's claim as could be done without violating the 
law; and he is now receiving, by virtue of said action, all the pension 
to which he is lawfully entitled, he having no reasonable ground for 
complaint. 

We have already seen that there is no foundation in fact for the 
grounds upon which the pensioner bases his claim for a rerating of Lis 
pension. Since he bad been in receipt of a pension for all of his alleged 
causes of disability from the date of filing his original declaration, at 
the full amount warranted by the competent evidence on file, your 
Bureau could not have made the increase of pension granted him to 
commence |?rior to the date of the certificate of medical examination of 
May 22, 1889 — an examination under his pending claim for increase, 
which established his right thereto — without a palpable violation of the 
law as contained in section 4698i, R. S., as follows: 

Except in cases of permanent specific disabilities no incrcoM of pension shaU be allowed 
to commence prior to the date of the examining surgeon's certificate estahliahing the same mode 
under the pending claim for increase^ et^. 
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The increased rate recommeuded by the Medical Referee and allowed 
appellant by the aforesaid action was clearly all tliat was waiTanted 
by the description of the ai)pellaut's existing disability resulting from 
the pensioned causes as given by the board of examining surgeons in 
their certificate of May 22, 1889, and, in fact, it was quite a liberal 
rating. There is no evidence on file controverting the correctness of 
the findings of said board of surgeons nor the conclusions of the Med- 
ical Referee based thereon, and nothing that would have justified your 
Bureau in granting a higher rate of increase than that allowed the ap- 
pellant, and which he is at present receiving. 

Therefore the action of your Bureau from which this appeal was taken 
is hereby affirmed and approved. 



APPENDIX. 



L 

BE-BATINa AND iNOBEASINa PENSIONS. 

The following defiaitions contaiu a saoimary of the rulings in this 
volame regulating the re-rating of pensions and the increase of the 
same under the law : 

(1) In cases of nan-specific disability, an application for rerating and 
increasing a pension is allowable only where it plainly appears that 
when naming the rate in the pension certificate a mistake was made in 
designating the amount of pension authorized by concurring medical 
examinations, defining the degree and nomenclature of claimant's disa- 
bility, as approved in the adjudication of the claim itself and reported 
to the Department. Otherwise, the ratings fixed at the date of the 
certificate and based upon contemporaneous medical examinations will 
not be disturbed on account of the differences of opinion that may sub- 
sequently arise upon an application for ra-rating — differences as to the 
correctness of the former rating or ratings ; and, in such cases, the 
incre€Lse of rate that may be allowed shall begin at the date of the 
latest medical examination of the claimant. The Department will not 
re-rate for arrears upon an opinion arising from a subsequent review of 
the evidence which was considered at the date, and accepted as the 
basis of the original adjudication of the claim. In other words, it will 
not allow the opinion of to-day to overturn the opinion of yesterday. 
Ke-rating must be based upon an indisputable or manifest error either 
of fact or of law, and the same must be made apparent in the record of 
the case as well as in the application of the law to the claim. 

(2) An application for re-lrating and for increasing a pension is allow- 
able where it appears that, the disability being specific and permanent 
or totalj a mistake was made in the application of the law whereby rat- 
ings for specifirC disabilities are fixed and expressed. In such cases the 
re-rating and the increase of pension should alike be governed by the 
terms of the statute itself defining the disability and fixing the pension- 
able rate. 

(3) The Department will not allow a re-rating nor an increase of ^'^- 
sion for a non-speciQc disability, un\e&^ tti^t^Xi^^^^ ^VC^XXi^^s^n^^'^ 
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tioD additional material evidence having reference to tbe date of the 
former adjudication, including tbe report of a medical examination made 
witbin not more than one year from the date of tbe last medical certifi* 

eate. 

(4) The increase of pension, defined in the foregoing rales, relates ex- 
clusively to ratings made and applied to a disability or to disabilities 
for which claimant is already pensioned, and not to applications for in- 
crease of pension on account of anew disability. 

II. 
Desertion and Pension. 

(1) What is tbe relation that a deserter sustains to tbe military service! 
Answer. He is, constructively, in the service. He is liable, tberefore, 

to arrest^ to trialy and to punishment for his offense, and can not be pen- 
sioned for any cause until formally discharged from the service, 

(2) What is the relation sustained to tbe service by a soldier who, 
having deserted, is brought back under arrest, or voluntarily returns, 
and is re-admitted, by competent authority, to the line on duty ? 

Answer. His return, whetber under arrest, or voluntary, or in con- 
formity with Presidential proclamations of amnesty, if he be restored 
to the line of duty, operates as a cancellation or as tk pardon by com- 
petent authority, for bis offense, and re-establishes his original status 
in tbe service. 

(3) If a soldier desert, is arrested, tried by court-martial, and, as pun- 
ishrnent for his offense, is sentenced to a dishonorable discharge from the 
service, what will be his status as a claimant for pension based upon 
disabilities incurred in tbe line of duty f 

Answer. Tbe legal status of such a claimant is not affected by the 
offense which be had committed, nor by the punishment (dishonorable 
discbarge) which he afterward incurred for said offense. The dishonor- 
able discbarge must result from the sentence of a court-martial, and, in 
that event, is tbe only punishment that can be lawfully inflicted upon 
him, inasmuch as the Government can not go outside the sentence of 
the court-martial for any additional penalty. To do so would be to 
punish the soldier twice for tbe same offense. Its power to punish for 
said offense is. therefore, exhausted in the execution of that sentence; 
and neither the offense nor the penalty can have any relation to a 
claim which tbe soldier may subsequently file for pension on account of 
disabilities. In other words, neither the offense nor the penalty" can 
involve forfeiture of a title to pension— title to pension being a subject 
over which a court-martial possesses no jurisdiction. 

(4) If, in spite of the fact that a deserter was, by competent authority, 
restored to the line of duty, the charge of desertion still lingers against 
him OB tbe records of tbe Wat DeY^attm^iit, ^\v^\> ^^^vi,\,>^\W l\ie record 

of such a charge have upon the soYdx^v^a ^i\«b\mioT\\vN^\Qi.\>^\\^\^^^ 
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Answer. As provided by eection 4 of the act of Congress approved 
March 2, 1S89, the charge of desertion^ in such an instance, can be of no 
effect. The soldier has ceased to be a deserter, inasmuch as the resto- 
ration or readmission of him to the line of duty i\ece»^B,n\y followed his 
desertianj and it is held to be equivalent to the cancellation of the 
charge. The act of restoring the deserter to the line of duty is done by 
as competent authority as that which made the record of desertion, and 
the act of restoration necessarily destroys the effect of the antecedent 
record of desertion from the line. The Department will so hold, upon 
satisfactory evidence of the fact, in considering the soldier's claim for 
pensionable disabilities. 



Following is the well-known and important communication addressed 
by the Adjutant-General of the Army to the Commissioner of Pensions, 
having reference to the record of desertion in the Department of War 
and the action of a court martial in cases of desertion : • 

Wab Depaetment, Adjutant-General's Office, 

Washington^ April 22, 1887. 
The CoMMissiONEB OF Pensions, 

Washington J 7>. C: 

Deab Sib : Beferriog to your communication of the 26th ultimo as 
to the proper line of action in the many eases which you refer to this 
office for the removal of the charge of desertion, I have in reply to in- 
form you that it would appear that the scope of the act Congress, ap- 
proved July 6, 1884, for the relief of certain men charged with deser- 
tion during the late war, has, in a measure, been misunderstood. 

Soldiers, whether of the volunteer or regular forces, who during the 
late war of the rebellion were charged with desertion on the official 
records, exclusive of those who enlisted in violation of the twenty- 
second (now fiftieth) Article of War, may be divided into the following 
classes : 

1. Those who returned under the President's proclamation of March 
10, 1863, and complied with the conditions imposed therein. 

2. Those who voluntarily surrendered under the President's procla- 
mation of March 11, 1865, performing the conditions thereto annexed. 

3. Those whose cases were adjudicated by courts-martial and such 
as were restored to duty without trial by competent authority. 

4. Such as were permitted after rejoining the Army to resume their 
military duties without formal action of competent authority. 

5. Such as never rejoined their commands or the service. 

The Secretary of War has recently decided that the act under con- 
sideration is applicable only to cases of deserters falling within either 
of the two last-mentioned fourth and fifth classes. 

Or, in other words, that adjudicated, or cases wUvok \W5<^ \iR^\s. ^>s^- 
posed of, whether by court-martial or by tVi^ W!\» ^i \}afe w^.^«^^^^^^'>^ 
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whom tbe pardoniug power vested to a greater or less extent, are ex- 
cluded from consideration under the act in question. 

Your understanding, therefore, as to what is competent authority for 
such exercise of power is concurred in. 

The fact that a deserter was absent beyond what may be deemed a 
reasonable length of time, or that the desertion occurred in the presence 
of the enemy, or that any other of the conditions prescribed as essential 
prei^pquisites to favorable action under the act of July 5, 1884, has not 
been fulfilled or satisfied on the one hand, or that, on the other, a great 
many worthy people swear, perhaps after the lapse of twenty years, or 
more, that at the time of the alleged desertion the soldier was at home 
a great sufferer from chronic diarrhea or some other disability, if the 
records show that he was pardoned by the President or restored to 
duty by proper authority, the right to say that the charge is still stand- 
ing, f|pd that it shall or shall not be removed, is precluded. 

It is only in cases included in the last two classes, that is, where the 
charge has been entered on the rolls but appears not to have been dis- 
posed of or 8atisfact4)rily accounted for^ that the act is viewed as provid- 
ing for relief under certain restrictions. In other words, as an indis- 
pensable basis for action of every kind under said act there must be a 
charge f. e., an unadjndicated accusation. 

If the views set forth and directed by the Secretary of War to be 
carried into practice in this Department meet with your favorable con- 
sideration, a great amount of labor now imposed upon this office, as 
well as upon your bureau, will be saved, exact justice meted out, and, 
as the jurisdiction of the several Departments and bureaus of the Gov- 
ernment is fixed by law, no conflict of authority should arise. 

The effect — with respect to cases herein considered — wonld be, it is 
thought : 

1. The immediate recognition by the Pension Bureau as proper claim- 
ants, of all soldiers of the late war included in either of the classes (first, 
second, and third) described who were disabled in the line of duty. Your 
rulings of September 4, 1885, and those numbered 162, 164, 180, 195, and 
ld9, appear to make this clear. 

2. The effectual suppression of attempts of deserters — once ascertained 
to be such, judicially, or by their own admission, direct or indirect— 
under the pretense of a longing for tbe removal of a charge no longer 
existing, to obtain pay or bounty already legally forfeited, and under 
a well-understood constitutional principle not recoverable withoat some 
express authoiization of law. 

Very respectfully, your obedient servant, 

E. O. Drum, 

Adjutant- OenerdL 
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Chapter 390, Beyiseb Statutes. 

Following are sectioDS seconi!, third, fourth, and fifth of chapter 
390, Revised Statutes, approved March 2, 1889, and relating to the 
charges of desertion now standing on the rolls and records of the A^ja- 
tant-Geueral's Office : 

Sec. 2. That the Secretary of War is hereby authorized to remove 
the charge of desertion from the record of any regular or volunteer sol- 
dier in the late war upon proper application therefor, and satisfactory 
proof in the following cases : 

First. That such soldier, after such charge of desertion was made, 
and within a reasonable time thereafter, voluntarily returned to his 
command and served faithfully to the end of his term of service, or 
until discharged. 

Second. That such soldier absented himself from his command or 
from hospital while suffering from wounds, injuries, or disease received 
or contracted in the line of duty, and upon recovery voluntarily re- 
turned to his command and served faithfully thereafter, or died from 
such wounds, injuries, or disease while so absent, and before the date 
of muster out of his command, or expiration of his term of service, or 
was prevented from so returning by reason of such wounds, injuries, or 
diseases before such muster out or expiration of service. 

Third. That such soldier was a minor, and was enlisted without the 
consent of his parent or guardian, and was released or discharged from 
such service by the order or decree of any court of competent jurisdiction 
on habeas corpus or other proper judicial proceedings ; and in any such 
case no pay, allowance, bounty, or pension shall be allowed or granted. 

Sec. 3. That the charge of desertion now standing on the rolls and 
records in the office of the Adjutant-General of the Army against any 
regular or volunteer soldier who served in the late war of the rebellion, 
by reason of his having enlisted in any regiment, troop, or company, 
or in the United States !N'avy or Marine Oorps, icithout having first re- 
ceived a discharge from the regiment, troopj or company in which he had 
previously served, shall be removed in all cases where it shall be made 
to appear to the satisfaction of the Secretary of War, from such rolls 
and records, or from other satisfactory testimony, that such re-enlistment 
was not made for the purpose of securing bounty or other gratuity that 
he would not have been entitled to had he remained under his original 
term of enlistment ; that the absence from the service did not exceed four 
months^ and that such soldier served faithfully under his enlistment. 

Sec*. 4. That whenever it shall appear from the official records in the 
office of the Adjutant-Oeneral, United States Army, that any regular 
or volunteer soldier of the late war was formally restored to duty from 
desertion by the commander competent to order his trial for the offense, 
or, having deserted and being charged with desertion, was, on return 
to the service, suffered, without such formal I^%loT?A^wv^\.^TWw^.^V\A 
j?laee in the ranks of his command^ sert^ing /tt\tlvfu\\at\\»«TeaJ\«t w^\r\ VV* 
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expiration of his tcrm^ such soldier shall not be deemed to rest under awj 
disability^ because of such desertion, in the prosecation of any claim 
for peuHion on account of disease contracted or wounds or injuries re- 
ceived in the line of his duty as a soldier. 

Seo. 5. That when the charge of desertion shall be removed under the 
provisions of this act from the record of any soldier, such soldier, oriu 
case of his death, the heirs or legal representatives of such soldier, 
sliall receive the pay and bounty due to such soldier: Provided, hnc- 
ever, That this act shall not be so construed as to give to any soldier, 
or, in case of his death, to the heirs or legal representatives of any sacb 
soldier, any pay, bounty, or allowance for any time during which such 
soldier was absent from his command without proper authority, oor 
shall it be so construed as to give any pay, bounty, or allowance to any 
soldier, his heirs or legal representatives, who served in the Army a 
period less than six months. 

III. 

Dishonorable Discharge and Pension. 

Following is the full text of the ruling made oy Secretary Delano, 
June 9, 1875, in the case of Jane Gonroy, as dependent mother of James 
B. Gonroy, having reference to the relation of a dishonorable discharge 
to a claim for invalid pension. This ruling is quoted as an authority in 
the ruling of Assistant Secretary Bussey in the case of Daniel B. Kauf- 
man, page 137, this volume : 

(Secretary DeUino to the Commissioner of Pensions^ June 9, 1875.) 

Sib : I have received and considered a report from your office dated 
the 17th of April hist, resubmitting the papers in the rejected claim for 
pension (No. 200G90, Gtf. Xo. 171088), of Mrs. Jane Gonroy, as depend- 
ent mother of James B. Gonroy, late a sergeant in Gompany H, one 
hundred and eighty-third Pennsylvania Volunteers. 

The case was before the Department on appeal in December last^ and 
on the 2d of that month I affirmed the rejection of the claim upon tbe 
ground that a record of desertion or dishonorable discharge against a 
claimant for pension must be corrected before the claim should be 
allowed. 

Acting upon incorrect information furnished at the time by your office, 
I arrived at the erroneous conclusion that the uniform practice of the 
Department had been for many years to regard such a record as a bar 
to pension. 1 find, however, upon carefully examining the several de- 
cisions made in such cases by the Department, that the practice of your 
office during tbe past eight years has been to* reject a claim for pensionif 
it appeared that the soldier had deserted or had been dishonorably dis- 
charged from the term ol service daring vfUlcli the disability wasincurred, 
or where the soldier had deaerUd aw^ *\\i OA^ woV ^v^«5«t \>aaxv^«s^^ 
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returned to daty, or was regalarly discharged from the service. This 
practice has been sanctioned by my two immediate predecessors (Gox, 
J. D., and Browning, O. H.) and meets with my approval ; bat, after a 
full consideration of all the statutes beariug upon the question, I am of 
tbe opinion that a broader view thereof should be taken, and that the 
character of the soldier's service should have no beariug whatever upon 
his rigth to pension. 

It appears from the papers iu the Conroy case that the claim was re- 
jected by your office because the deceased soldier, while holding the 
rank of first lieutenant, was cashiered pursuant to the sentence of a 
general court-martial. The disability imposed by such sentence was, 
however, subsequently removed so far as to allow him to re-enter the 
service; and the papers show that he re-enlisted in a subordinate rank, 
served creditably, and was honorably discharged from the latter service. 
During his first term of service (from which he was dishonorably dis- 
charged) he contracted the disability which, it is alleged, resulted in 
his death. 

While it is true that cashiering involves a dishonorable discharge 
from the service, there is no statute which, in terms, imposes upon a 
dishonorably discharged soldier of the late rebellion a disability to re- 
ceive a pension, provided he be disabled by disease contracted or wounds 
received while in the line of duty as a soldier. The act of July 14, 1862, 
grants a pension to any officer of the Army who, since March 4, 1861, 
has been disabled while in the service and in the line of duty. Neither 
that act, nor any subsequent act of Congress amendatory thereoror 
supplementary thereto, contains any provision whatever by which a 
pension is denied to a disabled soldier of the war of 1861 because he w^as 
dishonorably discharged. Tbe allowance and payment of pension to 
such a soldier is con litioned alone upon proof of disability incurred in 
the service and line of duty. 

In view of the absence in said statutes of any prohibition of the nature 
referred to, it is fair to infer that no discrimination was contemplated 
in their enactment against an otherwise deserving applicant for pension 
by reason of his dishonorable discharge. Such an inference is supported 
by the fact that in several statutes, passed before and since the late re- 
bellion, special exemptions are made in regard to pensions and bounties. 
For example, the act of March 23, 1872, restricts the allowance of pen- 
sion to " those ^ who "did not desert the said service," and the same 
restriction, in the same words, is contained in the act of April 10, 1806. 
The act of March 3, 1855, granting bounty land, provides that '*the 
person so having been in service shall not receive said land warrant if 
it shall appear by the muster-rolls of his regiment or corps that he de- 
serted or was dishonorably discharged from service;" and the joint 
resolution of March 3, 1871, directs the withholding of certain moneys 
from deserters. It has been decided, however, by the First Comptroller 
of the Treasury that \^^\% last restricliou doe^ wo\> wp^\^ \ft ■^^tvwixv'^r 
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The statatos conferring and regnlatiug pensions, passed since March 
4, 1861, are absolntelj silent in regard to tbe class of persons under con- 
. sideration. Desertion forfeits the right to bounty, and properly so, eTen 
if the law were silent, because bounty is a reward promised by the Gov- 
ernment for certain service under an implied contract, which required 
of the soldier a continuous service until the expiration of the term of en- 
listment, and desertion is a violation of such contract by the soldier, 
which justifies the Government in withholding tbe stipulated considera- 
tion. A pension, however, is no part of the contnictfor service. It is a 
payment for loss of physical ability to earn a livelihood, determined 
solely by the degree of disability, and not in any sense a reward for 
good conduct The character of the discharge, whether honorable or dis- 
honorable, indicating good or bad character, can have no bearing ou the 
nature and extent of the disability, which alone decides the right to 
pension. This is clear from the language of the act of July 14, 1862, as 
follows : *<Any officer," etc., ** who has been disabled by reason of any 
wound received or disease contracted while in the service of the United 
States • • • shall • • • be placed upon the list of invalid 
pensioners, etc." No reference to his character as a soldier nor to the 
terms of his discharge is made, but it is the disability alone which en- 
titles him to pension. It is apparent fh)m the foregoing that the right 
of Oonroy to a pension was not forfeited by his dishonorable discharge, 
and that, if the claim be otherwise established, his mother is entitled to 
pension on account of his death. 

The futuie practice of your office will conform to tbe foregoing views. 
• ••••• • 

G. Delano, 

Secretary, 

IV. 

Proviso— Act of Mabch 1, 1889. 

Following is the opinion of Attorney-General Miller, construing tbe 
proviso in the act of March 1, 1889, to which reference is made in sev- 
eral rulings of the Assistant Secretary in tbe present volume : 

Attorney- General Miller to the Secretary of the Interior y July 12, 1889. 

Your communication of the 3d June, ultimo, submits for opinion s^ pro- 
viso of the act of March 1, 1 889, entitled ^< An act making appropriations 
for the payment of invalid and other pensions of the United States for 
the fiscal year ending June 30, 1890, and for other purposes" (25 Stat, 
782), which said proviso is in the following words : 

Providtd further, That he le&fier whenever a peuMou certificate sball have been 

issued and the pensioaer mentioned therein dies before payment shaU have been 

made, having no widow and no surviving minor children, the accrued pensiou doe on 

said certitioate to the date of the deat\iot%\ic\iV^^%\o^^^Tm%^^\\i tbe discretion of tbe 

ffoGfvtiUJ of the Interior, be paidto Ui«\eij«^ t^^t^«ii\»«i\r\\^QV^v^^^\i.^t54Xi«^^ 
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A qaestion has arisen upon this provision as to whether it applies to 
all oatstanding pension certificates, or only to those that have been 
issned since the passage of the act and that may hereafter, from time 
to time, be issued. 

If, prior to this statute, a pensioner died without leaving a widow or 
a minor child or children, the accrued pension due on the pensioner's 
certificate up to the date of his death was not demaudable by his legal 
representatives^ and thus was lost to creditors and others entitled to 
share in his estate. 

It is evident that legislation of this kind is in furtherance of natural 
equity, and of a highly beneficial character. 

Now, it seems to me that the case of a pensioner whose certificate 
was issued before the passage of the act is as much within the mischief 
sought to be avoided as that of a pensioner whose certificate was issued 
since the act went into effect, and it is more than probable that, if Con- 
gress had intended to restrict the law to the latter cases, it would have 
said ^^ that whenever hereafter a pension certificate shall have been is- 
sued," and not 'Hhat hereafter whenever a pension certificate shall have 
been issued." 

Supposing, however, that the meaning is doubtful, as may well be 
said in your view of the difference of opinion between two high officers 
as to ihe scope of the proviso, which you bring to my notice, it seems 
to me quite proper to give the largest operation to the proviso that can 
be given without doing violence to its language, or, as Mr. Wiiberforce 
saySf speaking of remedial statutes, '^ where the words are open to 
doubt they are to receive a construction which will advance the objects 
of the act." (Stat, p. 235.) 

Another question that has arisen is as to whether a pensioner must 
have died since the proviso was enacted to entitle his legal representa- 
tives to claim the amount of pension that Lad accrued at the time of 
his death. 

This question must be answered in the affirmative, for, otherwise, the 
word ^' hereafter" would be consigned to silence, in violation of the rule 
that every word of a statute must, if possible, have some meaning at- 
tached to it. We have said that Congress, by the use of *' hereafter^ 
had no reference to the time when a pension certificate was issued ; it 
follows, then, that Congress must have intended by that word, if it was 
to have any effect at all, that the benefit of the proviso could only be 
extended to cases where the pensioner died after the proviso went into 
operation. Indeed, the use of the present tense ^^dies^ namely, ^Hhat 
hereafter whenever a pension certificate shall have been issued and tlie 
l>ensioner mentioned therein dies^ etc., prevents the |;rori«o from being 
applied to cases where pensioners had died when the law took effect 
This use of the present tense in connection with certain adverbs of time 
to denote futurity, as in the expression " when he arrives I vrUl ^ftx^.^ 
for you," is not peculiar to the Eng\ia\x \augv3L^^^^ ^\A Sa ^a^ ^y^s^aKs^ss^ 
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that we must suppose tbat Congress meant by the use of the present 
tense "d»c»,'' in connection with " whenever ^'^ precisely what would be 
conveyed thereby in common speech. 

As yonr communication refers me to the papers accompanying it for ) 
the questions you desire to submit, and as I may have failed to gather 
exactly what those questions are, you will please inform me if this 
opinion does not cover everything submitted. 

I have the honor to be, sir, your obedient servant, 

W. H. H. Miller, 

Attorney- General 
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SUPPIiBMENTAIi OPINION. 

First Grade — Act of June 18, 1874. 

{Buling of June 21, 1889| reconsidered and corrected.) 

The following opinion, rendered upon a reconsideration of the decision of Jnne 21, 
1883, in the case of Rowland M. Jones, appealed by his widow, Julia W. (page 
72, vol. 3), was designed to correct the error of law whereby said decision held 
that the rate of $31.25 was still retained aa first-grade rate for a disability requir- 
ing ''regular personal aid and attendance." This opinion, rendered April 15, 
18D0, upon a reconsideration of the former ruling, establishes the fact that the 
rate of $31.25, which was created by the act of June 4, 1872, was abolished by the 
act of June 18, 1874, and the rate of $50 per month (first grade) provided < ' in lieu " 
of it. 

Assistant Secretary Bussey to the Commissioner ofPensionSj April 15, 1890. 

I herewith return to you the papers in the claim of Bowlaud M. Jones 
(deceased), late second lieutenant, Company A, Eleventh Pennsylvania 
Reserve Corps Volunteers (by Julia W. Jones, his widow), certificate 
Ko. 93845. I have re-examined the papers in this case for the purpose 
of determining whether or not there was error, as alleged, in the 
rating that was granted the deceased soldier in 1877, when his rate was 
increased from $11.25 in 1873 to $31.25 per month from February 14, 
1877. The error alleged to have been made in the adjudication of the 
claim was stated by the widow of deceased soldier (who died January 7, 
1885) in an appeal which she filed in the Department March 3, 1886, 
wherein she contended that *' the rate allowed her deceased husband 
from February 14, 1877, should have been $50 per month instead of 
$31.25, which rating at $50 jier month would have entitled soldier to a 
pension of $72 per month under the act of June 16, 1880.^' 

It appears that, having been rated at $31.25 from February 14, 1877, 
the soldier, after several applications for increase, was rated at $50 per 
mouth under the act of Jnne 18, 1874, to begin August 18, 1883 ; and 
the soldier was receiving said rate at the date of his death. 

In the departmental decision made June 21, 1889, upon a motion for 
reconsideration in this case (vol. 3, p. 72), occurs the following state- 
ment with reference to the claimant's contention that the rate of $31.25, 
BB first grade, was abolished, and $50 per month substituted therefor by 
the act of June 18, 1874, viz : 

With regard to the first of the foregoing qnestions^ it is evident that yon have 
based your view, that said action of your bureau and the departmental decision 
affirming the same was erroneous, upon the supposition that the rate of $31.25, pro- 
vided by section 4 of the act of March 3, 1873 (section 4698 of the Revised Statutes), 
for a disability resulting in permanent and total belple-ssness, or so nearly so as to 
require the regular personal aid and attendance of another person, had been super- 
seded and abolished by the passage of the act of June 18, 1674, wca«vv^\\v^5,^\\^^^^^wci. 
and providing for the rate of $50 per month iox tU^ a^mek ^^^x^as^ q1 ^^^-^X^l— ^^^^^ 
23044— VOL 3 28 
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which it would follow that the rating jj^iveii the soldier in 1877, andef the medical 
examination of February 14, 1877, of $31.25, under said section 4 of the act of March 
3, 1873, wa» erroneous, and should have been $50 per month from that date, nndei 
the act of June 18, 1874» and that it was the intention of the departmental decision 
of September 22, 1884, to correct said error and authorize and direct the rating of 
said latter rate from said date. This view would, undoubtedly, be correct, were it 
true that the rate of $31.25 was abolished for all purposes by the passage of the 
amendment in the act of June 18, 1874. It will be observed, however, that it is pro- 
vided at the conclusion of said section 4 of the act of March 3, 1873 (section 409B, 
Revised Statutes,) that ''the pension for a disability not permanent, equivalent in 
degree to any provided in this section, shall, during the coutinnance of the disability 
in such degree, be at the same rate as that herein provided for a permanent disability 
of like degree.^' The amendment in said section of the act of June 18, 1874, provides 
for the rate of $50 per month for total and permanent helplessness. Hence, it is mani- 
fest that the rate of $31.25 is still retained by the above-quoted provieo of said 
section 4608, Revised Statutes, to cover cases of total helplessness, requiring the ' 
regular aid and attendance of another person, not permanent in character , during ths 
continuance of the diaAbility in such a degree. Under this view of the law, it does 
not necessarily follow that tbe action of your bureau in rating the pension of deceased 
soldier in 1877 at $31.25 was erroneous and illegal. 

The foregoing qaotation from the departmental ruling of Jane 21, 
1889, contains the alleged error of fact and of law which is tbe subject 
of the present investigation ; and, after a careful reconsideration of the 
whole subject, I have concluded that the aforesaid allegation of error is 
well grounded, as is shown by the reasons that follow, viz : 

1. It appears from the history of the law relating to the subject 
that the rate of $31.25 per month was created by the act of June 4, 1872, 
providing the rate and commencement of pensions for specific disabilities 
subsequent to the passage of that act, the first clause of said act (now 
section 4698, Revised Statutes) being the following : 

From and after June 4, 1872, all persons entitled by law to a less pension than 
hereinafter specified, who, while in the military or naval service of the United States 
and in line of duty shall have lost the sight of one eye, the sight of the other having 
been previously lost; or shall have lost both hands, or shall have lost both feet, or 
been permanently and totally disabled in tbe same, or otherwise so permanently and 
totally disabled as to render them utterly helpless, or so nearly so as to require tbe 
regular j!)er«oiui 2 aid and attendance of another, shall be entitled to a pension of $31.25 
per month. 

This clause in the act of June 4, 1872, was an amendment of a clause 
expressed in identical terms in section 1 of the act of Jane G, 1866, 
wherein, for the same degree of disability, there had been provided <^a 
pension of t25 per month," that rate ($25) being superseded by the rate 
of $31.25 in the act of June 4, 1872. Elence it appears that, by reason 
of the act of June 4, 1872, amending the act of June, 1866, the sum of 
$31.25 was fixed as the first grade rating. But it was also provided by 
an amendment of the act of June 4, 1872 (section 4 of the act) approved 
March 3, 1873, that "the pension for a disability not permanent, equiva- 
lent in degree to any provided for in this section, shall, during the coi^ 
tinu^nce of the disability in such degree, be at the same rate as that 
herein provided for a permanent OL\aa\>\V\Vj oi \\>L<b ^^^^jr^' Thus w- 
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mained the act of Jane 4, 1872, as amended by section 4 of the act of 
March 3, 1873, until Jane 18, 1874, when Congress passed ^^an act to 
increase the pension of soldiers and sailors who have been totally dis- 
abledj" as follows : 

Thfti section four of the act entitled an act to revise, consolidatei and amend the 
laws relating to pensions, and approved March 3, 1H73, be so amended that all per- 
80DS who in the military or naval service of the United States, and in the line of duty, 
shall have been so permanently and totally disabled as to require the regultkT personal 
aid and attendance of another person^ by loss of the sight of both eyes, or by the loss of 
the sight of one eye, the sight of the other having been previously lost, or by the loss 
of both hands, or the loss oif both feet, or by any other injury resulting in total or 
permanent helplessness, shall be entitled to a pension of |50 per month, and tkieehall 
he in lien of a pennon of $31.25 per month granted to auoh person by eaid section (4 of the 
act of March 3, 1873) : Provided, That the increase shall not be granted by reason of 
any of the injuries herein specified, nnless the same have resulted in permanent total 
helplessness, requiring the regular aid and attendance of another person. 

It is plainly obvioas from the terms of the foregoing act of June 18, 
1874, that the rate of $50 per month was intended to be substituted '^ in 
lien of a pension of $31.25 per month^ as provided by the act of June 4, 
1872, for an injury or a disease that made the soldier ^< so permanently 
and totally disabled" as to render him ^< utterly helpless, or so nearly 
80 as to require the regular personal aid and attendance of another per- 
son;^ and it is obvious, furthermore, that this act, with its amendatory 
features, carried the increased rate of $50 per month into the amend- 
ment embodied in section 4, act of March 3, 1873, establishing the same 
^^in lieu of a pension of $31.25 per month, granted to such person by 
Baid section." Hence, it follows as a necessary result that the rate of 
$31.25, which had been fixed as first grade by the act of June 4, 1872, 
and by section 4 of the act of March 3, 1873, was abolished and super- 
seded by the increased rate of $50 per month, under the act of June 18, 
1874. The rate of $31.25 having been abolished, and a different rate 
sabstituted, it could be neither retained nor applied on and after the 
passage of the act of June 18, 1874, for the same disability for which the 
rate of $50 per mbnth had been provided, nor, in fact, for any other 
disability, inasmuch as the rate ($31.25) had from that date ceased to . 
exist. 

Consequently, it was error for the Department to hold, June 21, 
1889, that "the rate of $31.25 is still retained by the above-quoted pro- 
viso of said section 4698, B. S., to cover cases of total helplessness, re- 
quiring the regalar aid and attendance of another person, not perma- 
nent in character, during the continuance of the disability in such a 
degree." On the contrary, by reason of the act of June 18, 1871, the 
application of the proviso contained in the amendment to the act of 
June 4, 1872, and adopted March 3, 1873, was constructively modified and 
governed by the act of June 18, 1874, and thereby the rate of $50 per 
month was established in lieu of the rate of $31.25, as first gra^e^ and 
made applicable to disabilities existing in a degr^i^ \%c^\\\\jL^^<st^<^'^'«>^ 
$4d and attendance. 
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2. In view of the foregoing statemeut of the law, it becomes apparent 
that, wheu, in pnrsaance of the medical examiuation of the late soldier, 
to which Dr. Stanton, of Washington City, certified February 14, 
1877, he was rated by the Bureau of Pensions at ^^ first grade ($31.25 
per month),'' on the ground that ^'he (the soldier) needed and received 
regular personal aid and attendance," an ef^ror of law was committed, 
inasmuch as, at that date (February 14, 1877), the rate of $31.25, as first 
grade, had been abolished and expressly superseded by the increased 
rate of $50 per month under the act of June 18, 1874, and the soldier m\» 
entitled, therefore, to $50 instead of $31.25 per month on and after Feb- 
ruary 14, 1877. This error is obviously pot one involving merely the 
degree of the soldier's disability at the time, but the lejral rating to 
which he was certainly entitled for his acknowledged disability as indi- 
cated in the adjudication of bis claim by your Bureau. 

This conclusion is in harmony with the fact that, since Jun^ 18,1874, 
the schedules of rates in the Bureau of Pensions have defined ''first 
grade," or a disability '^ requiring i)ersonal aid and attendance," as 
entitled to $50 per month in compliance with that Act; and the decis- 
ion which I am reviewing, if maintained, would be not on]y an exertion 
to the rule, but a manifest violation of justice and of law. The law re- 
quired that the soldier should have been rated, February 14, 1877, at 
$50 per month; and, as a consequence of this fact, he was entitled to 
be rated at $72 per month from June 17, 1878, in conformity with the 
express terms of Section 2 of the Act approved June 16, 1880. 

The ruling now made, sustaining the motion for reconsideration, is 
supplemental to the decision rendered June 21, 1889, and, in overruling 
the opinion of that date, is designed to correct an error oflawj thereby 
doing justice to a worthy pensioner and his widow; and it is designed, 
also, to maintain a consistent adherence to that sound principlo which, 
with reference to the correction of errors, was announced by Secretary 
Teller in the case of James S. Coleman, June 16, 1884, to wit: 

When the qnestion as to the propriety of a given rating is one of judgment merely, 
depending upon the weight of evidence, it (the Department) will not aHow the opinion 
of to-day to overturn the opinion of yesterday; otherwise, cases would never be aettled: 
but, where the incorrectnesB of the former action is so manifest, upon a review of the 
evidence, that it is not a matter of dispute, the Department will not refuse to do jas- 
tice because the error is of long standing and has been sanctioned by subsequent 
action. 

The error which I have now pointed out in the former ruling is so 
plain, 1 think, as to be beyond dispute, and it should be effectually 
corrected even at this late date. You are respectfully requested, 
therefore, to remedy the wrong and allow the late soldier's widow the 
benefit of the corrected certificate from February 14, 1877, to the date 
of soldier's death, January 7, 1885, 
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DUTT, LINE OF. 

Assault : 

(Decision [vol. 1, P, D.^p. 87] reconsidered and claim allotced.) 

1. A soldier, whilo under orders and obeying army regulations, is in tbe line of 

dnfy for pensionable purposes. Tbe Government can not be relieved of re- 
sponsibility for tbe injuries incurred by tbe soldier in tbe line of duty wbile 
it is faitbfnlly pursued. 

2. Where soldier, a member of tbe guard, while standing against a rail or balus- 

trade, eating bis rations at dinner time, immediately in front of bis quarters, 
was pusbed or thrown backward over said balustrade by two comrades, who 
engaged in a scuffle to which tbe soldier did not contribute, and thereby in- 
curred iiguries : Heldf Tbe injuries were received in tbe line of duty, for pen- 
sionable purposes. 

3. Tbe Department adheres to tbe opinion of the late Attorney-General Gushing, 

May 17, 1855, that it is a wise public policy to presume in favor of the service, 
'* when the line of duty enters potentially into the cause of disability, al- 
though it be not certainly provable that it was either the exclusive or the 
predominant cause." 

William Jones 16 

Accidental Injuries: 

{Departmefital decision reconsidered and claim alloiced.) 

A soldier having received in the service, during a friendly wrestling with a 
comrade, tbe injuries which subsequently caused bis death: Heldf That there 
being neither malice nor bad blood about the affair, tbe injuries being purely 
accidental, and not contrary to the rules and regulations of the service, the 
said injuries were incurred in the lii^e of duty, for pensionable purposes. The 
opposite view ^' too narrow uud technical.'' 

Mary £.f tcidoto of Alexander McNeil 26 

Accidental Pistol- wound— Line op Duty : 

Where it appears that at the time tbe soldier incurred an accidental pistol-shot 
wound he was carrying said weapon by the express permission and even sug- 
gestion of his captain for foraging purposes, the said accidental wounding, if 
without any apparent fault on soldier's part, will be held as due to the line of 
duty, in tbe administration of the pension laws. 

Lewis Summers 372 

Accidental Injuries —Line of Duty: 

1. Soldiers can not be expected to operate as if they were machines devoid of 
will, desire, and appetite, but some latitude must be allowed for the forces 
that move men in other walks of life. 
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Accii>BNTAL Injurie8-^Link OF DuTY— Continued. 

2. Where a HoUlier, sent on an errand, was returning to bis command, bat, in the 
exercise of his discretion, went ont of a direct course in order to obtain some 
refreshment at a hotel, and accidentally fell into an open cellar by the way, 
it is held that his conduct involved no reprehensible deviation from the line 
of dnty, and the injury is pensionable. 

Jame$ A, Pearl 375 

Violation of Discipline: 

(ReconnderatUm of decition of March 9, 18S9, denied,) 

The line of duty in the service is averse to acts that are forbidden by properly 
authorized superior officers and that are in violation of military discipline; 
nor should a claim for pension be granted for disability incurred as the re- 
sult of a claimant's own willful wrong-doing. 

General M. ^roirit...... 29 

Contributory Negugence : 

{Motion for coneideration overruled.) 

An act of gross carelessness on part of claimant resulting in accidental injury, 
and causing disability for which pension is asked : The Depaitment holds 
that siUd act put claimant outeide the line of duty, relieved the Govemment 
of responsibility, and rendered the consequences non-pensionable. 

John J, Freeland 32 

Accidental Injury: 

(Departmental decision reversed.) 

1. The certificate of disability on which claimant was discharged considered as 

competent cotemporaueous record evidence as showing the incurrence of an 
accidental injury in the line of duty. 

2. That which a soldier's superior officer recognizes. as right for the soldier to do 

and permit$t is right enough to keep him in liiie of duty, for pensionable par- 
poses. 

Henry A, Helmer Ill 

Claimant's Responsibility : 

{Departmental decision [roZ. 1, P. D., p. 5] overruled: Claim^ allowed.} 

The Department reconsiders and overrules the former decision dated June 25, 1886, 
[vol. ly P. D., p. 5], in the cose of William M. Ammermau, and holds that, 
in order to give title to pension, the injury or disease which caused the dis- 
ability for which pension is claimed must have had a connection with the 
service as a result; and, upon the facts set forth in the former decision, it is 
held that injury for which pension was claimed was connected as a result 
with the military service. Animerman was in his proper place, ready toper- 
form such duty as might be required, and the alleged injury was incurred 
without fault or neglect on his part. 

William M. Ammerman 1 

Contributory Negligence : 

{Departmental decision ivoJ, 2, P. D,, p. 217] overruled: Claim allowed.) 

Claimant having been injured in a pensionable degree by a fall of seats whilst 

witnessing a circus performance, and it appearing that he was at the place 

as A member of a detail ordered to ^totect and guard said circus, and was 

withia the tent at tbe time o£ t\i^ wicV^«fctL\\ys \Xi^^rGD:\^R\<Q>\^^\£vs^^ga^«rior 
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Contributory Negligknce— -Con tin ued . 

officer, the sergeant in command of said detail, it is held that he was in the 
line of duty, for pensionable pur|>ose8. The accident by which claimant was 
injured was unavoidable on his part, with the happening of which he was 
in no way conceme^l. 

Zenas Hamilton 3 

RxsiSTiNO Assault : 

{Reconsideration of former decision: Allowance of claim,) 

Where a soldier resisted an assault made with a saber by an '' unknown officer/' 
while the soldier was returning from fatigue duty, said '< officer'' having en- 
deavored to take from him certain public property (an ax) with which be had 
been intrusted by his commander to perform a certain duty^ the Department 
holds, npon a reconsideration of the case, that the soldier (claimant) was 
not guilty of contributory negligence when, as a consequence of said resist- 
ance, he incurred the injuries alleged for pension ; that he was in the line of 
duty when resisting the said ** unknown " and " unauthorized officer," and 
that he is entitled to pension for the resulting disabilities. The former de- 
partmental decinion, rendered January 14, 1867, is overruled. 

Michael Bennett 8 

A.CCIDEMTAL Injuries: 

(Former decision vol, 1, [P. D.y p, 194] overruled and claim allowed,) 

1. Claimant having incurred an injury of left side, caused by three soldiers, 

names unknown, Jumping on him while he was ''climbing into his bunk," 
the Department holds that, inasmuch as the alleged injury happened to him 
"without any fault or neglect on his part," claimant was in the line of duty, 
and is entitled to pension upon the same principle as that which deter- 
mined the recent overruling departmental decision involving the re-consid- 
eration of the case of Wm. M. Ammerman [vol. 3, P. D., p. 1.]. 

2. The alleged injury, though not a necessary result, was, as to claimant, an nn- 

aroidable incident of the service, it having been caused without provoca- 
tion on his part, he having been the helpless victim of an irresistible as- 
sault. 

William H, Brokenshaw 11 

Credibility of Evidence: 

1. The Department holds that where an accident happens to a soldier in the use 

of some weapon not appropriate to the arm of service to which he belongs, 
and that is prohibited by some express order or by an Army regulation, he 
can have no pensionable status for the consequent disability; but there is no 
such stringency in the rule as not to allow exceptional conditions. 

2. It is an established rule of evidence that the testimony of any number of wit- 

nesses who are not shown to have been in a position to gain personal knowl- 
edge of the facts can not be accepted to outweigh and overcome the testimony 
of even a single credible and reliable witness who is shown to have occupied 
such a position. 

Alfred P, Bemiok 131 

SViDOw's Claim: 

1. The rule in the case of Qeneral M.Brown, decided March 9, 1889, re-affirmed,yiz : 
that ** the line of duty in the service is averse to acts that are forbidden by 
properly authorized superior officers, and that are a violation of military dis- 
cipline ; nor should a claim for pension be granted for a diaaA^vVvt^ vcw^xsc^^^ 
as the roealt of claimant's own wVUfnV wtan^-^ovn^?^ 
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Widow's Claim— Continnoil. 

^. Tbe Departmeut, however much disposed to hear an appeal for sympathy in be^ 
half of a claimant, is confined by it8 duties to the impartial execntion of the 
law, and possesses no jarisdiotion oyer claims for pension based upon coDsid* 
erations of charity. 

Mary, widtne of Henrjf Tafe 157 

Pursuit of Pleasurs: 

A soldier Is not in line of duty while absent beyond the lines of his command on 
leave or on pass in pursuit of pleasure or to attend to private bnsinesR. and 
a disability contracted or accidental injury occurring while so absent is not 
pensionable. 

Susan Stevenson (dependent motker) 171 

Line of Dutv (ik pkksonal altercation) : 

Voluntary interference in a personal altercation between two soldiers, in tbe 
presence of their superior officers, puts the soldier so interfering outside tbe 
line of duty for pensionable purposes. 

Baxter Hamilton 174 

Marine Band: 

A member of the United States Marine Band having been accidentally killed while 
engage 1, by permission, on a private excursion for his own benefit, it is held 
that the casualty did not occur in the line of duty, and tbe claim of the 
widow for pension is therefore denied. A distinct line of demarcation was 
drawn and recognized by tbe United States Marine Corps between the|>iiMte 
service and the private engagements of the band and of its members, respect- 
ively. 

Anna S. Krause {icidow) 243 

Accidental Wounding: 

1. An accidental wound, incurred while handling a weapon that did not belong 

to the branch of service in which claimant was enlisted, furnishes, in the ab- 
sence of proof to the contrary, conclusive ground for the presumption of con- 
tributory negligence. 

2. Injuries, accidental or otherwise, that result from claimant's contributory neg- 

ligence, are not pensionable because not attributable to the line of duty. 

Samuel Emmett 281 

Accidental Injuries— Pistol Wound: 
(Reconsideration denied.) 

1. While the Government is responsible for injuries that occur to its soldiers by 

reason of the position in which it places them, tbe duties to which it assigns 
them, and the weapons or other implements it places in their hands, yet it 
is not responsible for accidents happening to them from causes which have 
no necessary relation to the service. 

2. It is presumed that the GoTemment supplies its troops with all weapons needed 

for offense and for defense against the enemy ; and if they choose to carry 
other weapons they do so without authority, very often in contravention of 
authority, and always at their own risk. Injuries so incurred are outside 
the line of duty and not pensionable. 

Robert M, Dick 333 
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DISABILITIBS-ORiaill. 

few DiSABiLiTV— Proof of Origin: 

{Farmer decinon Ivol. 2, P. D.^ p.lG] modified, and rejecti&n of claim re-affirmed on 
motion to reconsider,) 

1. Tho Department, upon consideration of claim for ^'new '' disability, maintains 

an immemorial rnling that the hospital record, made during service, is pre- 
sumed to be correct as showing all the diseases or disabilities and likewise all 
the treatment which claimant had during the service ; and where claimant, 
years after discharge, alleges a disease or other disability, of which his hos- 
pital record contains no mention, and of which also there was no evidence 
at discharge, the presumption is that said disease or disability was not in- 
curred in the service, but subsequently to his discharge, and therefore it is 
not pensionable. 

2. Lay testimony, when unsupported by the record or by medical evidence, and 

which is dated years after claimant's discharge, can not be accepted as proof 
of tho incurrence of the alleged disability in the service. 

Alexander Gillespie 23 

Origin of Disability— Circumstantial Evidence: 

1. Where there is lack of positive evidence showing origin of an alleged disability 

in the line of duty, and yet, where there is a record of the existence of the 
disability in the service, and a line of circumstantial evidence of great weight 
sustains the claimant's allegations, there will follow a reasonable presump- 
tion in favor of the claim. 

2. The origin of a disability in the line of duty will be assumed, where soundness 

at and prior to enlistment is proved, the existence of tho disability in the 
service is shown, and there appears no testimony adverse to claimant's alle- 
gation, the circumstantial evidence warranting the conclusion that claim- 
ant's statement is true. 

3. The Department holds that 'Hhe pension laws should be construed in the liberal 

and generoQS spirit which prompted their enactment, and, where doubts can 
not be resolved by evidence, presumption should incline toward the claimant." 

Peter N. F. Von Otlendorf 341 

Surgeon's Certificate of Inability: 

{Reconsideration of former decision denied.) 

The ruling in the case of Isaac Williamson (vol. 1, P. D., p. 7) is re-afflrmed to the 
effect that ''The written entries and statements of a public officer in the dis- 
charge of his official duties are attended with the legal presumption that his 
• duty therein was properly performed. A statement in the certificate of dis- 
charge that the disability on account of which the soldier was discharged 
existed prior to enlistment not only outweighs the presumption of prior 
soundness, or the claimant's allegation thereof, but satisfactorily establishes 
the fact until the same is clearly disproved." 

Daniel Bidlake 27 

Surgeon's Responsibiuty— Malpractice : 

{Reconsideration of decision of January 17, 1888, and claim allowed,) 

A soldier, when put in hospital for medical treatment, is in line of duty, and a 
surgical operation performed upon him by the surgeon of the hospital is a 
legitimate incident of the service. It is held, therefore, that the injurious re- 
sults of a surgical operation in hospital are incurred in the line of duty, and 
• may be pensionable, the surgeon being responsible as the official agent of 
the Gk>vemment. 

Charles T. Caldwell "^ 
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Aggravation of Disadiuty dy Srkvice: 

Where adiHabnily, which originated priur to enlistment^ but was apptrently 
cared prior to and at the date of enliHtuient, is revived and aggravated m the 
immediate result of an accident or of an incident in the line of dnty. the in- 
Jorions consequences of such aggravation may be pensionable under a libenl 
oonstmction of the law. 

Etidolph M. Montgomery 41 

Bbcurrknce of Prior Disability : 

(Deetma of September 6, 1887, reversed and claim allowed,) 

Where it appears that, prior to enlistment, claimant had a disease which miy 
have created Vkpredi^poeition to the recurrence of the saroe,rendering his system 
more liable than otherwise to a second attack from exposure or unusual hard- 
ship, and, yet, where it appears that there had been, prior to enlistment, t 
complete reoorerg from the fir$t attack, and the circumstancee necessary to 
produce the disease, or a recurrence of the same, are due to the performaDce 
of claimant's duty as a soldier and were legitimately incidental to theserviee, 
it is held that the recurring disability is pensionable under the law. 

Jo»eph M. Potter S 

Origin in Service— Pathological Sequence: 

1. Probabilities of origin of the disability in the service, 

2. The medical opinion, that disease of heart is a result of rheumatism, accepted 

by the Department. 

ffeinrich Schoening 168 

Service Origin— Pre- existing Cause: 

(On motion for reconeideration of former deci9ion.) 

In order to bring a disability, alleged to be of $ervice origin bnt having a pre- 
existing cause, within the purview of the ruling in the case of Rudolph M. 
Montgomery, decided May 17, 1889 (vol. 3, P. D.), it is necessary to establish 
some cause or injury resulting from or incurred in the service and line of dnty 
sufficient to produce a recurrence of said disability — some cause, without 
which presumably the recurrence would not have happened, and not merely 
the natural aggravation of an already existing disability. 

Jesse Lovell 187 

INRANITY— Service Origin: 

It is a rule of practice that an unusual susceptibility to some form of disease, 
existing before enlistment, is no bar to pension, if the disease did not defvelop 
until after the claimant's admission to the service. 

Bichard Bruner (Josephine Fishery guardian) 228 

Insanity— Intermittent Degrees : 

1. Pensionable ratings for insanity. 

2. Intermittent degrees or conditions of the disease. 

3. The acts approved June 4, 1874, and June 16, 1880, construed and applied. 

Aaron Oaw, by Margaret Gaio {widow and former guardian) 231 

Origin in Service— Pensionable Status : 

1. Where a disability is alleged to be due to a disease that is reasonably charge- 
able to the service, origin in the line of dnty shall be presumed, provided 
there is no evidence adverse to such origin and the existence of the 
in the service is satlsfactorUy e^owh. 
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Origin in Service— Pensionable Status— Continued. 

2. The moral turpitude of a claimant is not an element to be considered in «leter- 
min ing hia right to pension. The fact that he is disabled by reason of disease 
or of injury contracted in the line of duty is the- criterion of his pensionable 
status. 

William W.Meyer 246 

Increase — Origin of Disabiutt: 

The basis upon which a pensioner's original claim was adjudicated being accepted 
as correct, and conceding that proof was furnished showing senrice origin ot 
the disability for which pensioned, it is held that the alleged iiicrease of dis- 
ability proved to be due to the same cause is, likewise, pensionable. 

John Ailer 251 

« 

Helplessness— Act of Junk 18, 1874 : 

In constrning and applying the act of June 18, 1874, the Department reaffirms the 
ruling in the case of Henry Schmidt, rendered February 11, 1876, and holds 
that the word ^' injury" in said act is used in the same sense as the word 
'^disability/' and that, in defining and rating *' permanent total helplessness'' 
in said act. Congress did not intend to discriminate between disabilities from 
wfmnds and disabilities from diaeaee. 

Daniel A, Wood 310 

DECLARATIONS. 

Date of Pension— Sufficiency op Declaration: 

{Departmental decision reconsidered and overruled.) 

Where the disease of rheumatism, for which soldier is pensioned, was not specific- 
ally mentioned in his original declaration, filed September 4, 1876, but, in an 
affidavit filed subsequent to July 1, 18r^0, was oamed and proved to be the 
real cause of his disability, it is held that, inasmuch as the disability de- 
scribed by claimant in his original declaration is identical with the nature 
and effects of rheumatism for which pensioned, the aforesaid affidavit should 
be accepted as an amendment of, because germane to^ the original declaration, 
and therefore the original declaration should be construed as in fact alleg- 
ing rheumatiem. Accordingly, claimant's pension should not be brought 
under the act of March 3, 1879, so as to subject the claim to the limitations 
of said act, or to deprive claimant of the arrears to which he would have been 
clearly entitled, if the disease (rheumatism) for which pensioned had been 
specifically alleged in his original declaration, filed September 4, 1876. 

Henry S. Boardman 44 

Arrears— Amended Declaration: 

Where the original declaration for pension is filed prior to June 30, 1880, and a 
sworn affidavit, amendatory or explanatory of said declaration, is subse- 
quently filed, the affidavit will be construed as a part of the original declar- 
ation, and therefore not subject to the limitation contained in the arrears of 
pension act, approved March 3, 1879. 

William Whitaker 68 

Application— Declaration : 

1. The words *'appp1ication" and ''declaration," where they occur without 
qualification In the statutes, moan one and the same thing. An application 
for pension is a declaration setting forth, th© ^gcoxv\v'3A\v'^Ti^'^">KvOoL ^^wwsw^'vvN^ 
c7aiined. 
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Application— Declaration — Continued. 

2. The law definoM the kind of declaration that may be accepted as an application, 

viz : a declaration made as prescribed in section 4714, is an application within 
the meaning of section 4709. 

3. A declaration mast be made under oath before some officer anthorised to ad- 

minister oaths for that purpose. A paper not sworn to is not a legal decla- 
ration, and hence not an application. 

Charles C. Wihon 128 



DEFBNDBNCB. 

Mother's Dependknce— Requisite Conditions : 
(Recontideralion of claim denied.) 

1. The essential basis of a dependent mother's claim is that she ''shall be assnmed 

to biave been deptndent upon her son within the meaning" of section 4707, 
'* if, at the date of hindeath^ she had no other adequate means of support than the * 
ordinary proceeds of her own manual labor and the contributions of said 
son, or of any other persons not legally bound to aid in her support, and if, 
by actual contributions, or in any other way, the son had recognized his 
obligations to aid in the support of his mother, or was, by law, bound to 
such support," etc. 

2. In executiug the plain letter of the statute the Department can determine the 

comparative value of conflicting evidence adduced to establish a particular 
fact ; but it can not so stretch the law as to embrace in its scope cases which 
were evidently intended to be excluded. 

Eliza (col.), mother of James Uughes {coL) 21 

Mother's Pensionable Dependence: 

1. In defining a mother's pensionable dependence, the law (section 4707, R. S.) 

makes no discrimination between races, whether whiteandfree, or black and 
slave; nor does it contain any expression that would warrant the inference 
that the "labor" of a slave, due by reason of law to his master, maybe con- 
strued as a "contribution " to the support of his mother, also a slave, and 
supi>orted by her master. 

2. It is the part neither of duty nor of 'wisdom for this Department to strain the 

statute to accomplish the purpose which Congress has fully considered, bnt 
has failed to express by any language applicable to the facts or to the 
conditions of slavery — a subject the Government has ^ealt with too plainly 
where it intended to speak, to require any one to help it out by construc- 
tion. 

3. The statute (section 4707) does not provide for the contingent dependence of 

a mother arising years subsequent to the death of the son. The existence of 
the dependence " at the date of the son's death " is explicitly required. 

Elizabeth (coL)f mother of Henry Small G8 

Pensionable Dependence : 

{Motion for reconsideration denied,) 

1. The essential elements of pensionable dependence. 

2. Proof of dependence at date of soldier's death necessary to allowance of pen- 

sion. 

Sylvia M, Root 221 
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^KFKSDVST FaTHXR'8 CLAIM : 

If deceased soldier left a mother dependent opon him at the date of his death, 
the father can have no legal right to pension during her life-time. In case of 
her death, or of non-dependence on her part, the father succeeds to the right 
to file claim for pension, and, if allowed, pension must commence from the 
date of his application. His claim is separate and iudependeut from that of 
the mother. 

George B&rror ■ 250 

if other's Depkndrncb: 

( Motion for reconnderation denied, ) 

Where the evidence shows that claimant and her husband owned a farm that 
yielded '* a comfortable support " for the family so long as the husband liyed, 
and that the adequacy of that support was not appreciably affected by the 
death of the soldier, it is held that pensionable dependence does not exist. 

Martha Gill 274 

Oependence— The Slave Mother: 

1. The existence of dependence at the date of the son's death is explicitly re- 

quired. 

2. Application of section 4707, R. 3., to the status of a colored mother in slavery 

as related to pensionable dependence. 

Ruth Jonea {colored) 279 

Pensionable Dependence : 

1. The statement in the surgeon's certificate that the disability for which soldier 
was discharged existed prior to enlistment not only outweighs the presump- 
tion of prior soundness, but satisfactorily establishes the fact of prior un- 
soundness until the same is clearly disproved.. 

2.. To entitle a claimant to pension as a dependent mother, under the law, it 
must be established that the death of the soldier, her son, was in some way 
due to his Army service, and that her dependence existed at the date of the 
son's death. 

Synthia Bates •- 328 

DBSERTION— DISHONORABLE DISCHARGE. 

Deserter— Non-pensionable : 

{On motion for reconeideration,) 

The pension system requires a discharge from the service as a prerequisite to 
pension. A deserter is, constructively, in the service so long as the charge 
of desertion lingers against him. Said charge must be removed by operation 
of law or by a special act of the War Department, in order that the soldier 
may become a lawful claimant for pension ; nor can a mother be pensioned 
on account of a son who died while a deserter. 

Elizabeth A. Gannon {mother) 67 

Dishonorable Discharge— No Bar to Pension. 

{Departmental decmion [vo2. 1, P. D., p. 383,] overruled,) 

1. Invalid pensions are granted for causes of disability due exclusively to line of 

duty in the service. 

2. A discharge from the service is a prerequisite tn pension, but the nature or the 

character of the discbarge itself does not impair, nor otUe^^xfiA^ %&&^^N^^ 
claim for pension on i^ccouiit of di&aVv\\t\^& dw^ lo Wi^ ^^xn\^^« 
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Dishonorable Discharob— No Bar to PxNsiON'—CoDtiDaed. 

3. A ''dishonorable discharge" is a pemaltp imposed by competent aotborityfor 

an ojfinue against the regulations of the service, bat has no relation to the 
claim or title to pemHan for alleged disabilities; and, when said penalty ii 
inflicted, the power of the Government to pnnish for the alleged offense is 
exhausted in the instance named. 

4. A '* dishonorable discharge" does not involve the forfeiture of a soldier's pen- 

sionable rights, there being no law whereby such forfeiture can be enforced; 
and the Department possesses no power to inflict such a penalty outside the 
express terms of the statute. 

5. Rule 135 rescinded, the adverse decision of the case overruled, and the former 

practice of the Department revived and applied. 

Daniel B. Kaufman 137 

Desertion— Record—Pension : 

1. A soldier can not be a deserter /rom the service and, at the same time, in the 

service following faithfully the line of duty and incurring therein certain 
pensionable disabilities. 

2. A claim for invalid pension is not affected by a record of desertion, unless the 

desertion itself be, in fact, continuous and unless, therefore, it appear that 
the claimant, having never been disckargedy is still constructively t«f theterv' 
ic0, being, consequently, liable to arrest and punishment for his offense. 

3. Amenability to punishment for alleged deeertion may be terminated by a dii- 

charge by competent authority — the discharge being equivalent to a caucel- 
lation of the record so far as any legal consequences thereof may be cou- 
cemed. The mere record of desertion does not bar a claimant from peuHioD, 
but the bar to pension arises from actual, continuous, desertion, and the lath 
of a formal discharge from the service. 

De Witt C. FalkenJmrg 336 

Desertion Record— Return— Pension: 

1. Where the soldier returns from an apparent desertion, is readmitted to the ser- 

vice and thence, formally discharged at the expiration of his enlistmcDt, or 
for other lawful cause, he can not be held as, in fact, a deserter in the seo^ie 
that would render him ineligible to pension for disabilities incurred in the 
line of duty. The desertion that bars from pension is the desertion froui 
which there is no reiarn to the service. 

2. Rewards are given for service; punishments are inflicted for offenses; but pen- 

sions are conferred by the general law for di8a'>ilities aloue, contracted in the 
line of duty ; nor can a pension be granted until after the soldier is discharged. 

3. Inasmuch as a soldier so long as he remains a deserter is not discharged, bat, 

constructively, in the a^rvicef he can not o<;j;upy a pensioDable status ; but a 
formal discharge teruiinates the status of desertion, and places the soldier, re- 
gardless of the record, in the attitude of an eligible claimant for invalid 
pension. . 

John Van Fossen 347 

Record of Desertion: 

1. The Government can not be relieved of responsibility for the injnries incurred 
by the soldier in line of duty while it is faithfully pursued ; and where a 
soldier in the service incurred an injury as the accidental result of a scuffle, 
in which he was not a participant and to which he did not contributei be 
IB held to have beeu in the Uue ofdv^t^ for ^^nsionable purposes. 
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Becord or Desertion — Continued. 

2. Where a charge of desertion from the service in the War with Mexico remains 
on the record of the War Department against a soldier who enlisted in the 
service in the war for the Unioui therein incurred pensionable disabilities in 
the line of duty, and thereafter was formally discharged from the service, it 
is held that the old record of desertion can not be interposed to deny him 
pension for disabilities incurred by reason of the latter service. Re-eulist- 
ment, without objection ou the part of the Government, and faithful service 
neutralized and condoned the old offense. 

Jacob Bawersmith 303 



DEATH CAUSXL 

Death Cause— Pathological Sequence : 

(Motion fin" recouiideration ofeaae overruled,) 

Where a pathological relation between the death cause and the pensioned disa- 
bility is alleged as the basis of claim, the claimaut is not required to estab- 
lish such relation by absolute proof; but there must appear some tangible, 
direct evidence on which to base at least a reasonable presomptton that the 
pensioned disability actually produced the disease causing death. 

Amanda toidow of Job Foster 35 

Primary AND Secondary Death Causes: 

1. Predisposition is frequently the consequence, no less than the cause of disease. 

It is not necessary to show a direct pathological connection between the 
disease from which the soldier died and that for which he was pensioned. 

2. The opinions of the medical referee of the Bureau of Pensions are, as a rule, 

to be accepted, but in no case to be regarded as necessarily final. In appeals 
coming before the Department, the right is reserved to review the whole 
case — medical opinions as well as others — in connection with all the evidence 
in the accompauyiug papers. 

Josiah T, Tattle '. 52 

Origin of Death Cause-— Medical Opinions: 

{Reconsideration denied; decision {vol, 1, P, D., p, 29) adhered to,) 

1. All cases involving medical questions should be decided upon the weight of 

the medical evidence on file in the claim, giving due consideration and im- 
portance to the opinion of the medical referee upon medical and scientific 
points requiring professional and technical knowledge. 

2. The law gives the wido^ a pension only in case her husband died " by reason 

of any wound, injury, or disease which • • • would have entitled him 
to an invalid pension had he been disabled." 

Lucinday ividow of Franklin Gaskell 87 

Cause of Death: 

{Claim reconsidered and pension allowed,) 

The diagnosis made and the opinion expressed by the surgeons, who attended 
and treated the soldier in his last illness, accepted in preference to the theory 
of the medical referee, as couclusive evidence showing the cause of the sol- 
dier's death. 

Menriettaj toidow of Charles F. Brown • ^5fi^ 
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Accidental Death: 

{DeciBum of January 27, 1887, reeonndered and overruled,) 

Where a soldier bad received a i^nshot wound in the seryice and line of doty, 
and by reason of said wonnd severe pain and sickness resulted, continoiog 
to increase to snob an extent that the soldier became, at times, insane, ud 
in parsnance of a medical prescription, he took for relief a fatal dose of Uuid- 
anum, it is held to be a proper case for pension. There was no saicidal in- 
tent, and the immediate cause of death was a part of the treatment for the 
disability for which soldier was pensioned. 

Tamezem Bell 183 

Cause or Death— Widow's Claim : 

Where the evidence, lay and medical, goes to show that the cause for which peo- 
sion was granted to a soldier was complicated with a disease which was the 
immediate cause of the soldier's death, the Department will sustain the 
widow's claim for pension on account of the soldier's death from said com- 
plication of causes, holding the same, for pensionable purposes, to be dae to 
the line of duty in the service. 

Atarjf A. Cox 31 

BVIDENCB. 

Evidence or Incurrence: 

(Former decision reconsidered and overruled.) 

Where the evidence to prove the incurrence of lumbago, which was admitted, is 
precisely the same as that adduced to prove injur jf to nose, it is both illogical 
and unjust to hold said evidence to be sufficient to establish the incnrreDc« 
of one of said disabilities and not that of the other, both disabilities being 
alleged in the same declaration as having been incurred at the same time and 
under the same circumstances. 

Thomae Grummitt .- • 46 

Medical Evidence—Referee's Opinion: 

(Former decision overruled and claim allowed.) 

1. While the opiuiou of the medical referee is Justly entitled to great weight io 

determining questions of a medical character in a pension claim, such opin- 
ion should have some evidence to support it, and some facts proven upon 
which to base it, before it should be so entitled, or be permitted to control. 

2. Where the weight of the testimony on file is overwhelmingly in favor of the 

claim, and against the opinion of the medical referee, the claim should be 
admitted. 

MinniCt tcidow of Jame^ Shuttleworth *. 50 

Presumptive Evidence— Lay Testimony: 

{Modified affirmation of former decision of November 17, 1888.) 

Where a soldier failed in his original dechiration to allege rheumatism as a disa- 
bility, and failed also to furnish the Department with evidence of it-s existence) 
during his life-time, the presumption arises that said disease did not exist in 
the service and did not result therefrom; but this presumption, though 
strong, may be overcome and outweighed by testimony of officers, ooinrades, 
and neighbors, though unsupported by either record or medical evidence as 
to the existence of rheumatism either in the service or immediately there- 
after. 

l^aura, widoxo o/ John J. WrigHt ,., 191 
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PRKSUMFTIVB EVIPENCE— PROOF OF ORIGIN: 

{Motion for reconnderation overruled,) 

1. Where there is no hospital nor other record of the existence of an alleged dis- 

ahility in the service, hut a conolasive record of other disabilities for which 
claimant was treated, the mere existence of said disability, after the expi- 
ration of years subsequent to claimant's discharge, can not be accepted as the 
basisof a conclusive presumption that the alleged disability did originate and 
exist in the service. The quality of the evidence is more important than 
the multiplication of affidavits as to a given fact. 

2. If '* something more positive than mere presumption is necessary to justify the 

refection of a claim," it is equally necessary to justify the admiasion of it. 
A claim not proved must be rejected. 

John B Ne$$le Iguardian,] 195 

NCREASE— Medical Evidence : 

{Motion for reconeideration denied.) 

Where there is conflict between the report of a board of examining surgeons and 
the testimony of a claimant's physician, the Department will, as a rule, be 
guided by the former, it being presumed that the examining surgeous are not 
only competent, but entirely unbiased, disinterested, and free from the pecu- 
liar influences which frequently warp (perhaps unconsciously) the testimony 
of the family or attending physician. 

Fhillip T. Greely 320 

FXTRLOUGB. 

NDlviPUAt Furlough— Military Duress: 

{Claim reconsidered and pension allowed.) 

Where a soldier was captured by the enemy while on individual furlough, con- 
veyed to a military prison, and, during his confinement as a prisoner of war, 
contracted disease and died, it is held that, having been kept in duress by the 
enemy, he died in the line of duty, and the claim of his widow for pension is 
valid. 

itfary, widow of James Ellason 100 

rsTERAN Furlough— Section 4700--Linb of Duty : 

'^ A veteran furlough " with the organization, to which the soldier belongs, is dis- 
tinguished from an individual furlough, and means a furlough given, contem- 
poraneously, to the whole of said organization, em bracingall its members; 
and it is operative from date, or from the moment of the disbandmentof said 
organization at the place and time designated for rendezvous until the re- 
assembling of the organization at said rendezvous upon the expiration of said 
furlough ; and an enlisted man having such '' veteran furlough" is regarded, 
during the existence of it, as in the line of duty for pensionable purposes, ** the 
same as if in the field or hospital." 

William n. Oshom 376 



Lttorney's Fee— Refunding Excess: 
{Motion for re-consideration.) 

1. All the causes of disability, alleged by an applicant for pension, which are 
pending at the same time and in which the applicant is represented by one 
attorney or firm, constitute but one claim in which bnt oiie fee cai^ be aV 
lowed. 

23044— VOL 3 ^29 
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Attorxky'8 Fke— Refunding Excess— Con tinaed. 

9. The act of July 4, 1884, provides that *' if, in the adjadication of any claim for 
pension in which articles of agreement have been or may hereafter be filed, 
it shall appear that the claimant had, prior to the execution thereof, paid to 
the attorney any sum for his seryioes in such claim, and the amoont so paid 
isnot stipulated therein, then, any soch claim shall be adjudicated in thesame 
manner as though no articles of agreement had been filed, deducHnp from the 
fee of |10, allowed by law, such sum as claimant shall show that he has paid 
to his attorney. 

3. The power of the Secretary of the Interior to suspend an attorney from practiee 
for violation of the law, rules, or regulations relating to fees in pension cases, 
is not subject to legal limitations. The Secretary has both appellate aod 
supervisory power over the Bureau of Pensions, and the right to consider all 
questioDS relating to fees, whether on appeal or not. 

John C. Starkweather {attorney far Zadock Day) 76 

Increase — Fee Agreement: 

The law does not authorize articles of agreement in a claim for increase of pension 
on account of increase of the disability for which pension has been allowed, 
for the reason that the fee in such cases can not exceed |10. 

MiloB, Stevens 4- Co 371 

Attorney's Fee— Minors' Claims— Assessing Claimants: 

1. Pension claims in behalf of minors, bow many soever said minors be, are held 

in each instance to be a single claim, divisible in distribntion but not in 
allowance ; and the Commissioner of Pen^^ions must execute, without discre- 
tion on his part, the terms of the contract for the attorney's fee in such claims. 

2. The law does not anthorize tbe ''practice" of assessing, pro rata, the minora in 

a pension claim for the payment of the attorney's fee npon any other basis 
than that of equal Hability for the same. 

3. One minor, having a Joint interest with others, may contract for all in a given 

pension claim upon which only a single certificate is issued; and tbe failare 
of one to sign the contract will not impair the obligation of all the bene- 
ficiaries of the claim to ^aj jointly and equally the contract fee for the prose- 
cution of the claim itself. 

4. The old " practice" of assessment abolished, and the law, as now constnied 

with reference to attorney's fees, in minors' claims, to be hereafter literally 
enforced. 

CharJes and William £. King {attorneys) 383 

Attorney's Fees— Articles of Agreement: 

1. The act of July 4, 1884, provides that ** the fee for the prosecution of a pension 

claim shall be $10 only, unless a larger fee — ^not exceeding $!2&— is a^esd npon 
under a special written contract. The fee will be paid to the attorney, or 
other person entitled thereto, by the pension agent out of the pension al- 
lowed." 

2. The Commissioner shall have power, subject to review by the Secretary of the 

Interior, to reject or to refuse to recognize any contract for fees herein pro- 
vided for, whenever it shall be made to appear that any undue tuivantage nas 
been taken of the claimant in respect to such contract. (Section 6, R. 6.) 

3. Attorney's fees in pension claims are not regulated by the amonnt of money 

received by claimants in pnrsnance of certificates of pension, the fee in cases 
of contract being a matter of agreement for service only. 

4. Where pensions bave been received and fees actually paid.the Secretary of the 

Intferior will decline to disturb enoh settlements reached under former ad- 
mwistratiouB in accordaiice ^\t\i Wie ^\<b^% oiXiY&'^T^^kXineeetv 

T, W, Tallmadge {(^XU^neyj) ^ ....,,,,,.,,..,>5^ 
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[)nk Cuum—One Feb : 

1. All the oaofles of disability alleged by an applicant constitnte but one claim, 

for the proeeoation of which but one/ee can be allowed. 

2. The law does not permit the allowance of a $90ond fee in a claim for original 

invalid pension, except in case of an application for increate on account of a 
«fio disability, or of a disability alleged for the fir$t time in a declaration filed 
after the claim, as originally presented, has been ac^ndieated. 

LouU K. GilUanf Co, (aitamejf$) 114 

F'BB Agrekitents : 

The law does not authorize the Commissioner of Pensions t.o reduce the attorney's 
fee (as cited in an agreement) on account of the small amount of pension 
allowed. The fee agreement, made and filed in pursuance of the law, must 
be executed in conformity with its terms. 

Bellum Miller (attorney) 136 

Attorney's Fee: 

The law provides that the fee of an attorney for his services in the prosecution 
of a claim for pension shall be deducted from the pension allowed under the 
claim so prosecuted; and, if there be no accrued pension under a certificate, 
there is no fund from which the fee can be paid. 

T.H, Ifloewonger 40 

Power of Attorney— Its Extent: 

1. Sections 4768, 4785, and 4786, R. S., contain no word nor expression that either 
restrains or appertains to the creation of a power of attorney in pension 
claims, or in the execution of fee agreements for the prosecution of such 
claims. 

2» To construe the words "between the claimant and the attorney or agent" 
(section 4768) as meaning and requiring the actual personal presence of the 
principal (attorney) and of the claimant at the same Hme and on the same apot^ 
in order to consummate an agreement between them, would be to deny the 
right of a principal to create or to employ an agent who could bind him in 
the trausaction of such business as he himself, if present, would be compe- 
tent to transact. 

3. The Department holds that " the relation of principal and agent takes place 

whenever one person authorizes another to do acts or make engagements in 
his name." 

Milo B, Stevene 4- Co 152 

FxB Agreements : 

Under the act approved July 4, 1884, relating to fees of attorneys in pension cases, 
articles of agreement as to fees should not be recognized unless filed before 
granting the certificate of pension. 

C.F. Lee^jr. (attorney) 217 

^TTORNEYsrap— Substitution : 

The failure of an attorney for two years to accomplish anything in the prosecu- 
tion of a claim, the inability of the applicant to carry on a correspondence with 
him, being unable to write, and the inability to advise with him in conse- 
quence of the distance between them constitute sufficient grounds for the ap- 
plicant's substitution of a local attorney, and for the recognition of the same 
by the Bureau of Pensions. 

Q^argeC, Zem^a (aifprn^) ..,,,•.,,.,««,« *•* ^'^ 
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TnB Limit of Frb : 

All the oAOBea of disability alleged in an application pending before tbe isiae of 
the original certificate oonstitote bat one claim, for the prosecation of which 
bat one fee can be allowed. The sum of |S5 is tne limit of the fee allowable 
for the prosecution of a claim for pension. 

T, H, Nicewongtr (attorney) 216 

RSCOOKITION OF AlTORNET— ALLOWAKCB OF FSK : 

1. The rnle of practice, directing that eytdence verified before an officer engaged 
in the proHecution of a claim or having a manifest interest therein shall not 
be accepted, is based upon substantial reasons and should be maintaioed; 
and, when an attorney files evidence taken before himself as a magistrate, he 
should be informed of the rule and notified that said testimony most be taken 
anew, l)efore an officer not iuterested in the prosecution of the claim. If, 
after such notification, an attorney persist in filing evidence verified before 
himself, be may be denied both recognition as attorney and fee iu the claim. 

8. If, however, the evidence verified before an officer who is an attorney be ac- 
cepted in the favorable adjudication of the claim, the Bureau having /atM 
to notify him of the aforesaid rule of practice, such failure will be constraed 
as a waiver of the role itself, and the legal fee will not be denied. 

G.F, W. Oscar Meese (aUarney) ®0 

Equitable Title to Feb : 

The attorney who procures and files the evidence necessary to establish a olaim 
for pension is entitled in equity to the fee allowed upon the a^jndication of 
the claim. 

Hardin Stevenson ,. ..,, & 

Separate Causes— Separate Fees : 

Where two separate causes of disability are alleged, and the attorney originally 
appointed abandons the case after the issue of a certificate for pension for 
one of the causes and payment of the fee, there is an unavoidable necessity 
for the payment of a second fee to an attorney who may prosecute to a suc- 
cessful issue the remaining portion of the claim. 

Garretteon f Stevenson 226 

Displacing Attorney— Fee for Service: 

1. An attorney's fee follows allowance of pension and proof of service. In order 

that the interest of an attorney may be protected, applicants are not allowed 
to revoke, at will, a power of attorney; nor does the attorneyship cease with 
the death of claimant. 

2. There is no authority of law for reducing a contract fee because of the small 

amount of labor performed by the attorney. 

MiloB, Steven84' Co. (attorneys) 239 

Power of Attorney—Revocation: 

1. The interest which makes a power of attorney irrevocable is not merely an in- 
terest in that which is to be obtained by its exercise, but an interest in the 
matter to which the power of attorney relates, independent of its exercise. 

3. An agreement by an applicant to pay an attorney in a pension olaim a fee 

upon the successful prosecution of the claim does not give to the attorney 
such an interest in the claim as to prevent the applicant from revoking the 
power of attorney. 

Charles W. Fiiis (adminUtrator'^ ^-..r--— r™.* — W 
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}brvick— Pee : 



The fee in a claim for pension is to be allowed only in case some necessary service 
is rendered by an attorney. The law governing articles of agreement sets 
forth that the fee agreed upon is '^for and in consideration of services done 
and to be done." The rale is, no service no fee. 

OrphetM J7. Budlong {attorney) 296 

!Jew Dwabiuty— Fee: 

The phrase ^'a new disability," occnrring in section 4, act of July 4, 1884, refers 
to a disability alleged for the first time after the issne of a pension certificate. 
Where two or more causes of disability for which pension is granted were 
alleged in the original declaration they will be regarded as constituting one 
claim for which bat one fee can be allowed. 

William B.Dietz 303 



ORADB RATXNG. 

raiBD Grai>e— Act oif March 3, 1883 : 

The act of March 3, 1883, substituted the rate of |24 per month for that of |18 per 
month} which had been provided by section 4698, R. S., for a disability equiv- 
alent to the loss of a hand or a foot. The rate of (18 was retained by the pro* 
vise in said act (March 3, 188:i), for the purpose only of dividing, proportion* 
ately, for any degree of disability more than ** total " (88), and less than the 
loss of a hand or a foot, or for an equivalent thereto. 

James G, Smith 172 

Ratings— Third Grade— Section 4699 : 

1. There is no (18 rate now provided by law, nor iias there been since the pas- 

sage of the act approved Marcn 3, 1883. 

2. The use of $18 is for the purpose only of applying the fractional parts of said 

sum to a disability, or disabilities, greater than anchylosis of wrist or of 
ankle, rated at ^if but leaa than third grade, in accordance with paragraph 
105 (p. 15), contained in the pamphlet of '* Instructions to Examining Sur- 
geons, 1689,'' wherein is stated the rule of practice that '' disabilities not pro- 
vided for in the table will be rated by the surgeons in fractions of 18. The 
lowest rate allowed is ^g , or $2 per month, and the highest ]i or $17 per month." 

3. The act of March 3, 1883, establishes $24 per month in place of $18 per month 

as the third grade rate, and all pensioners who are rated at third grade and, 
likewise, all claimants for increase, are entitled to $24 per month under said 
act. 

4. A pensioner's rating can not be lawfully reduced except as the result of a special 

medical examination, under section 3 of the act of June 21, 1879, showing 
a decrease of pensioned disahilitg since the issuance of his present certificate of pen- 
sion. 

5. A grade rate, fixed and specified in the law, is not nor can it be made by adding 

together the ratings for minor disabilities; nor is there an intermediate ao^&' 
rate rate allowable between the several grade ratings. 

I^anoisM, Williams 402 
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INSANIT7. 

Insanity— Reratinq and akrrars: 

1. As in tbe cM6 of Ellen Roberta, giuudiAn of William Roberts (vol. 2, P. B.,p. 

350)» the Department now holds that the terms of the proviso contained in 
sectioD 2 of the act of March 3, 1879, exeepHmg claims by or in behalf of is- 
Bane persons fix>m the limitation prescribed therein, have the effect of elimi- 
nating from said statute said Umitatian so far as all snch claims are cod* 
cemed ; and, therefore, where insanity was incurred in the line of doty or by 
reason of military serrice, said claim must be abjudicated, so far as the arrtort 
of pension are concerned, without reference to the aforesaid limitation, and 
as if no such limitation had been prescribed. 

2. In adjudicating the rights of the insane claimant, the Government can not 

afford to take such advantage of the letter of the law as would deny tbe de- 
mands of Justice. It should, on tbe contrary, be governed by its own explicit 
obligations under the law, and be guided by the presumption, which is strik- 
ingly pertinent to this case, that what the statute requires to have been done, 
from time to time, was either done or intended to be done as required, by 
those charged with snch duty under the law. The Government becomes the 
guardian, as it were, of the insane soldier and claimant for pension. 

Eichard Whitiiig (insane) 105 

Insanity— Reratino and inorkasb: 

1. The Department holds that the *' regular personal aid and attendance^ con- 

templated by the act of Juno 18, 1874, is the same as that which is required 
by one who is confined in an asylum and whose mental derangement is sncb 
as to make " personal aid and attendance " necessary. 

2. It is immaterial whether an insane claimant for pension be rich or poor, 

whether he has others dependent upon him or only himself to maintain, 
whether he be the inmate of an asylum, supported at pul^ic expense, or main- 
tained out of his own estate — none of these circumstances can affect either 
Ms title to pension or the rate of pension he should be allowed. 

Charles D. Welch (guartHan of George Welch) 121 

Mbntal Disease —Suicide—Pension: 

Tbe evidence of the existence and of the increase of mental disease being concla- 
sive, and the resulting condition being reasonably traced to the privations oi 
prolonged imprisonment, the fact of the soldier's suicide, without other provok- 
ing or adequate cause, is held to be due to the mental disability alleged to have 
originated in the service. The act of suicide is strong, if not conclusive evi- 
dence of mental disease. The widow of the soldier whose death was caused by 
suicide entitled to pension. 

Almira J. Morton (ividow) 353 

LIMITATIONS. 

NON-ENUSTBD MEN— LIMITATION ACT t 

The legal limitation applicable to the claim of a non-6nlisted man is that, in order 
to be valid, the claim must have been prosecuted to a successful issue prior 
to July 4, 1874 ; and no person claiming on account of the death of such a 
soldier has any right superior to that which the soldier himself possessed un- 
der tbe Jaw. 

Adelhdt, widow of Frederwk mKtiVi 34 
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Pensions under General and Special Acts : 
(On motion for reconsideration.) 

1. Where a person is equally entitled to two or more cotemporaneonSy but not co- 

existent rights, his right of election between them arises, and, unless prohib- 
ited by law, he can select the one he wishes to enjoy, and surrender the other. 

2. The Department construes and applies section 5 of the act approved July 25, 

1882, and section 4715, R. S., appertaining to pensions under the general law 
and under special acts of Congress. The decision in the case of Edwin E. 
Tucker, of February 6, 1886 (vol. 1, P. D., p. 1), expressly overruled. 

Ollie M.f iHdow of Jefferson A. French 94 

Special Acts— The General Law : 

1. The grant of pension by special act of Congress does not deprive a claimaut of 

any right to pension under the general law. 

2. If a claimanr, who has been pensioned under a special act, establishes his claim 

under the general law, he has the right to surrender his certificate under the 
special act, and in lieu, take such pension as he luay show himself en- 
titled to under the general law by reason of the express provisions of section 
4715, K. 8. 

3. Section 5 of the act approved July 25, 1882, was designed simply to prohibit 

the granting of two pensions to the same person for the same period. 

T. Miller Raub 206 

Date op Pension— Mexican War : 

( Motion for reconsideration sustained, ) 

1. Where the cause of disability originated in the service prior to March 4, 1861, 

and claim for pension is not filed within three years from date of discharge, 
under provisions of section 4713, R. S., the pension must begin at the date of 
filing the last evidence necessary to establish the claim. 

2. The pensioner having died the widow, although she has no right to set up any 

new claim on behalf of the husband, may apply for the correction of an error 
in the adjudication of a claim made by the husband during his life-time. She 
has the same right that he would have, if living. 
Isaac S. Jf^armoth 324 

Date op Pension— Mexican War: 

1. The provisions of section 4713, R. S., do not afiect nor relate to any claim for 

pension that-was allowed prior to June 6, 1866. 

2. A claim must be adjudicated with reference, solely, to the law as it existed at 

the date of its allowance, and, under the pensiou law in force id 1851, it was 
provided that all pensions allowed should be made to begin not from the 
date of the soldier^s discharge, but from the date of the completion of the 
evidence necessary to establish the claim. 

Theodore Smith * 379 

Provost Marshal— Disease— Injury i 

The words '* wound or injury,'' as used in paragraph 5, section 4693, Revised 
Statutes, are employed in contradistinction to the words ''wound or injury 
or disease contracted,^' '' wounds or injnry received, or otherwise incapaci- 
tated," '' wounds or injury received or disease contracted," as they are used 
in the first, second, and fourth paragraphs of said section to define the pen- 
sionable status of the several claims of persons entitled to pension under said 
respective subdivisions. They were intended to limit the pensions to be 
granted, to disabilities resulting from a wound or injury in the discharge of 
duty. 

Isaac X. Phillips "^sa 
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BSARRIAaE. 

Markiaqk— Widow—Judicial Findings : 

{Departmental decieione efJune 7 and Jnly 14, 1887, overruled and eUtim allowtL) 

1. Under section 4705, Revised Statniesi the woman who at the date of the enlist- 

ment or of the death of soldier (a slave) was living with him as his wife, the 
two habitually recognizing each other as husband and wife, and as snch rec- 
ognized by others, is entitled to pension as his widow, even though, jyrmoM 
to such cohabitation, the soldier (being a slave) had contracted a so-called 
marriage with another woman then living. (See case of Fanny, alleged widow 
of Frank H.Curtis (colored). Vol. 3, P.D.. p. 159.) 

2. The Judgment and findings of a court of competent Jurisdiction as to the ex- 

istence of the material status between parties, upon the trial of a suit in- 
volving said relation, will be accepted by the Department as concla8i7e. 

Henrietta Breckinridge (colored), widow of Olmetead BreMnridge (col- 
ored) 5 

Abandonment—Remarriage— Widowhood : 

1. A voluntary and permanent abandonment of each other by husband and wife 

may be lawfully accepted as equivalent to divorce. 

2. A voluntary and permanent abandonmeot of a husband by a wife will be held 

to be a complete waiver of such pensionable rightsas might be derivable from 
the marriage. 

3. A widow who remarries ceases, thereupon, to be a widow, losing, as she does, 

her legal identity in the personage of her husband. 

4. The pension system can not be allowed either to cover or to promote the de- 

signs of mere avarice, nor to shield the infidelity of persons to the laws of 
their country. 

Mary A, Garman (alleged widow of Jonae T. Bognton) 179 

Bbmarriage— Title to Pension: 

1. Remarriage, before January 29, 1887, of the widow of a soldier of the Mex- 

ican war bars her right to pension under the act of that date. 

2. Remarriage, before March 9, 1878, of the widow of a soldier of the war of 

1812 bars her right under the act of said date. 

3. Decision of April 26, 1888, pensioning Ellen Morrisoc, the remarried widow 

of Daniel Milliken, under act of March 9, 1878, reversed. 

4. Widows of Revolutionary soldiers, who remarried before right accrued, pen- 

sioned only by supplemental acts and not by the initial acts providing for 
widows. 

5. Similar- provision for remarried widows of soldiers of the Mexican war and 

War of 1812 would discriminate now against those of the war of the re- 
bellion. 

6. Opinions of Attorney-General that, in absence of express provision to the con- 

trary, the first marriage after soldier's death extinguishes the right of his 
widow under the Revolutionary laws. 

Hannah Wilson (Mexican war widow) 283 

Validity of Second Marriage : 

Where the validity of a second marriage is questioned upon the presumption 

that the first wife is living, but there exists a reasonable and nnrebntted 

probability of the death of said first wife, the Department applies the rule 

laid down by Bishop, viz : ** If by the law of the place where parties dwell 

a mere present mutuaV couBeTit QOTv«Vv\AiV.Qa iBi«m^\i,^> >^«ii^ M \&sa^ «te 
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UJDiTY OF Skcond Mabriags — Continned. 

living in a connection which hoth desire should be matrimonial, but an 
impediment renders the marriage void, valid marriage will instantly arise on 
the removal of the impediment while the matual wish for marriage con- 
tinues. It is immaterial to this result whether the impediment was known 
to the parties or not, nor is this a mere rule of evidence; the law makes 
them husband and wife." (1 Bishop on Marriage and Divorce, see. 505.) 

Jmy P. Sheets 29 

BONOR'S PENSION. 

inor's Pbnsion: 

The law regulating grants of pension to minors bestows the pension upon the 
children jointly, where there are two or more. Where there are several chil- 
dren, and some of them die before the pension is paid, the surviving child or 
children shall be entitled to the whole amount of the original pension, in the 
same manner in which they would have been had the soldier left no other 
child or children. [Sections 4702, 4703, R. S.] 

Minorsof William Brady 90 

[nor'b Pension— The |2 Increase: 

The pension which is allowed the minors of a deceased soldier can not be divided 
except in the distribution of the sum total thereof among the minors them- 
selves, and when one dies the whole original pension goes to the living ; but 
the $2 additional for each child, the *' increase," as It is generally called, first 
provided in the act of July 25, 1666, is not a part of the original pension 
aforesaid, inherited from the soldier, and, consequently, lapses whenever the 
child named for it dies withoat receiving the same, it being granted exclu- 
sively to said child, and no one else having an interest therein. 

Minora of John A, MoAlister 318 
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[UTARY "Post"— Section 4694, R. S.: 

( Form er departm en tal decision overruled. ) 

1. In general language, a '' posf is any place where an officer or soldier is j>o0/e<f, 

t. e. stationed on duty ; while ''fort" and ''garrison*' have a more limited 
significance, the latter being the station of an organized body of troops, or 
that body itself. 

2. Unquestionably, the city of Washington is a military "post" in the sense in 

which this word is used in section 4694, R. S. 

Martha M, Frishy (iddoir) 344 



isiMiLATED Rank— Assistant Engineer : 

From the context of section 4695, as well as from the nature of the service re^ 
quired of the *' first engineer " on board of such a vessel as the "Diana/' it 
appears that the rank of " first assistant engineer" in the regular naval serv- 
ice would more nearly correspond with that held by the claimant in this 
case than with any other. 

JohnG. Coney -'^^^ 
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RATZNQB. 

INCRKABBD RaTINO— ACT OF JUNE 16, 1880 : 

(Recamsideration of farmer deciHon denied.) 

The Department constmeB and applies the act of June 10, 1880, entitled ^'Anact 
to increase the pensions of soldiers and sailors who have been totally dis- 
abled. " 

Orrey S. Barrett 20 

Third Gkadb— Act op March 3, 1883: 

By operation of law, approved March 3, 1883, the rating for third grade diBabili- 
ties was increased from f 18 to f'Zi per month, the former rating, in the appli- 
cation of it to the degree of disability for which it was prescribed in section 
4098, Revised Statutes, having been abolished. 

Thomas SlapUton 48 

Re-rating — ^Widow's Accrued Pension : 

{Reconsideration denied; decUion [p. 162, voL 1, P. D.] adhered to.) 

1. The rate of $31.25 is retained by Fection 4 of the act approved March 3, 1873 

(section 4698, R. S.), to cover cases of total helplessness requiring the regular 
aid and attendance of another person, not permanent in character, but during 
the continuance of the disability in such a degree. 

2. Section 4698^, R. S., provides that ** except in cases of permanent specific dis- 

abilities no increase of pension shall be allowed to commence prior to the date 
of the examining surgeon's certificate establishing the same, made under the 
pending claim for increase. " 

3. The rule, regulating the allowance of accrued pension, is found in section 4718, 

R. S., viz: ''If any pensioner has died, or shall hereafter die, or if any per- 
son, entitled to a pension, having an application therefor pending^ has died, 
or shall hereafter die, his widow shall be entitled to receive the accrued pe»' 
eion to the date of the pensioner's death." 

Julia A/., tcidow of Roland Af. Jones 73 

Rerating and Increase: 

(Reconsideration granted and claim allowed.) 

1. Where the pensionable injury is admitted to have been received in the service 

and line of duty, it '^ can not be offset by some other injury, or injuries, re- 
ceived either prior or subsequent thereto ; and, if the medical referee can deter- 
mine the degree of disability due to the injury received in the service, the 
claim should be favorably considered." 

2. The act of 1872-73 established (18 as ''third grade"— a disability equivalent 

to the loss of a hand or of a foot ; but this act was so amended by that of 
March 3, 1883, as to increase the third grade rating from |18 to $24, and, con- 
sequently, by mere operation of law, all persons who were receiving, or 
entitled to receive, $18 per month under the former act, became entitled to 
|24 per month under act of March 3, 1883. 

3. The Department reasserts the ruling of Teller, made June 2, 1884, to the effect 

that "it would be proper to regard all pensioners whose disabilities are 
equivalent to that caused by the loss of an arm at the elbow, or of a leg at or 
above the knee, as so disabled as to be IncapacitMed for performing any 
manual labor within the meaning of the act of March 3, 1883, and entitled) 
from and after March 3, 1883, to the rate of $30 per month." 

Charles N. Smith 78 
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iB RATING ; 

The DepartmfiDt will not distarb former pension ratings upon a mere difference 
of opinion as to the correctness of the same, nor will it agree to a re-rating 
unless there appears in the papers a manifest error in the former action of the 
Department, inyolving a violation of law, or an indisputable injustice to the 
soldier. The ratings, based upon former acyudicationsof a olaim, are held as 
a rule to be res Judicata, 

JohnHouck 176 

Re- RATING — Skction 4698^: 

1. The increase of pension is based upon the report of medical examinations 

made to ascertain the degree of the disability or disabilities alleged. 

2. The re-rating of a pension is governed b)' section 4698^, R. S., or by the ascer- 

tainment of a palpable error of fact or of law. 

James M, Dahell.^^^ 414 

iHTIFICIAL LEG— Act OF AUGUST 4, 1886 : 

The appeal being for increase, the ability of the pensioner to use an artificial leg 
within the meaning of the law must be determined by the evidence in each 
case, as some persons are, no doubt, able to wear an artificial leg with a 
stump so short as to render its use impracticable in other cases; but the fact 
that a pensioner has not more than 6 inches of stump, measuring from the 
point of the trochanter major, should go far toward establishing his right 
to the benefits of the act of August 4, 1886. 

WilliamH. MoFarland 381 

[ncreasb of ratings— The Commissioner's Authority: 

1. Excepting the ratings that are expressly fixed by legislation the ratings for 
pensions are determined by degrees of disability as the same may be found 
by medical examination of claimants. 

3. If it were admissible that rates of pension for non-specific disabilities might 

be increased in one case by a mere '* order" of the Commissioner of Pensions, 
the whole schedule of ratings for such disabilities might be obliterated or 
revolutionized by a similar '* order'' and the grossest inequalities, conse- 
qneutly, established in the practice of the bureau. 
3. The provisions of section 4698^, R. S., applied. 

John H, Lunderville 209 

[ncreasb — Compounding rates: 

1. The only intermediate rate between (45 and 97*2 per month is |50 per month ; but 

in order that a pensioner's rating may be lawfully fixed at latter sum, it must 
appear that either his single disability or his combined disabilities may be 
rated under the act of June 18, 1874, for " permanent total helplessness, re^ 
quiring the regular personal aid and attendance of another person." 

2. The law does not allow the compounding of ratings for specific disabilities, 

thereby creating a new and special rating for a special case. 

Michael KelUy 240 

Total Deafness— Act of August 27, 1888 : 

A pensioner who, being totally deaf, is pensioned at |30 per month under the act 
of August 27, 1888, can not be given the next higher rate of $50 on account 
of some other disability which fails to produce total and permanent helpless- 
ness. The law does not authorize any rate intermediate between the two 
grades, viz, $30 and $50 per month. 

Christopher H, Moore ^ "^^ 
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Inckbasb— Acts of June 18, 1874, and Junk 16, 1880 : 

1. Any increase of pension is, in one sense, m rerating, sabstitnting a new rate 

for A former one, but, in practice, *' rerating '' has, and should have, a mean- 
ing different from '* increase.'' A rerating, in the proper sense, earries the 
injcrease hackww^d as well as forward. 

2. If under the act of June 18, 1874, a claimant is entitled to $50 per month, he 

must be receiving said rate June 16, 1880, in order to be, under the act of the 
latter date, entitled to an increase from $50 to 972 per month. 

3. There is no general law Authorizing more than $50 per month for any penuoDcr 

unless lie was receiving a pension of $o0 per month June 16, 1880, or unleeshe 
has lost both hands, or both feet, or the sight of both eyes. 

Ahram Duryee 1^6 

"Total disability" ratings— Statutory definitions: 

1. Construction and application of the clauses providing for total disability and 

equivalencies of total disability in a hand or a foot for the performance of 
manual labor, in the acts of March 3, 1883, and August 4, 1S86. 

2. The differences shown between the disabilities defined in the acts of March 3, 

1H83, and August 4, 1886. 

3. The ruling of the Commissioner of Pensions, dated April 22, 1889, defining total 

inability to perform manual labor, in the case of John Nebb, late private, 
Company D, Indiana Cavalry, expressly overruled and I'eecinded, said ruling 
being regarded as an instance of departmental legislation equivalent to an 
amendment of the law fraught with fatal oonsequenoes to the integrity of the 
law itself. 

Andrew If. Luke ......•• 298 

RESTORATION. 

Certificate op Disability: 

{Motion for reconeideration iuetained : Claim allowed,) 

1. Lay and verbal testimony, given years subsequent to claimant's dischitfge 

from the service, and years subsequent to filing origiiial claim for pension, ia 
inadequate to overthrow the official statements contained in a surgeon's cer- 
tificate of disability written at the date of claimant's discharge. 

2. Where claimant's name was dropped from the roll of pensioners on accoant of 

afore-described lay and verbal testimony, conflicting with the record, " it 
should be restored in conformity with the rulings of the Department relating 
to the superior value^ as evidence, of a hospital record and of a surgeon's cer- 
tificate of disability over mere verbal testimony.'' 

Emanuel P. Steed 14 

Legal termination op Pension : 

1. By the term ** legally terminated," the statute does not mean that the pen- 

sioner was not entitUd to a pension, but presumes that the pensioner bas 
died, or bas remarried, or has recovered fh>m his disability, or otherwise, ass 
reason for striking his name from the list Of pensioners after a non-claim for 
three years. 

2. No money in the way of pension can be paid to any person whose name has 

been dropped from the roll. A person who has been granted a pension, bnt 
whose right to receive it has terminated, is entitled to nothing more until 
that right be revived ; and the termination of the right to receive deprives 
a claimant of arreare, as well as of future pension, until said right be re-estab- 
litfhed upon certain conditions of ^Toof . 

Patrick JFe?cK, alios Patrick CoHnallii 1SS6 
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Section 5, Rkvised Statutes : 

1. There is no law authorizing the restoration of pensioners on account of disabili- 

ties incurred in the Mexican war, who were deprived of their pensions under 
the provisions of the act of February 4, 1862, unless they show that such de- 
privation was not in consonance with the law and the facts. 

2. The restoration of persons mentioned in section 5 of the act of March 9, 1^, is 

not contingent upon proof of their loyalty. On the contrary, its effect is to 
absolve them from furnishing such proof, since it declares that the joint res- 
olution of March 2, 1867, and section 4716 prohibiting the payment of money 
on account of pension to disloyal persons, shall not apply to them. 

3. Pensioners residing in States in and during the rebellion, whose names were 

stricken from the rolls by act of February 4, 1864, shall, upon proof of their 
loyalty to the Government, be restored with payment from the date of last 
receipt of pension. (Ruling No. 35, March 17, 1866.) 

James A. Furley {Mexican war) , 167 

Adulterous Cohabitation: 

1. The birth of an illegitimate child is accepted as proof of illicit intercourse be- 

tween the mother and the father of said child, and, therefore, the continuous 
cohabitation of said mother with said father without marriage is regarded as 
notoriously adulterous. 

2. A widow who is a pensioner will be dropped from the pension rolls upon proof 

of "open and notorious adulterous cohabitation," since the passage of the act 
approved August 7, 1882 ; and the continuous residence and association un- 
der the same roof with the father of her illegitimate child will be accepted 
as proof of such cohabitation. 

Susan Larimer (widow) 235 

Mother's Pension: 

(Departmental decision of February 17, 1888 [vol. 2, P. D,, p. 56], reconsidered 
and overruled,) 

1. The act of August 7, 1882, relating to forfeiture of widow*s pension, has no ap- 

plication to the case of a dependent mother. 

2, The departmental ruling in the case of Sarah E. West [vol. 3, P. D.], decided 

July 6, 1889, re-affirmed. The act of August 7, 1882, is not retroactive. 

Caroline Knappenlerger 263 

SECTION 4693.— "WAR VESSEL." 

Ellet's "Ram Fleet"— The vessel "Diana:" 

(Departmental decision of May 20, 1874, overruled,) 

1. Construins: subdivision of section 4693, R. S., the Department holds that the 

words ** any gun-boat or war vessel," and the words " gun- boats and war ves- 
sels," found in the last clause of section 4695, R. S., are to be accepted as in- 
cluding all vessels in the service of the United States which are manned and 
used in oiTensive and defensive operations against the enemy. 

2. The " Diana," of " Ellet's Ram Fleet," decided to be a " war vessel " within 

the meaning of the law, and the former departmental decision, adverne to 
claimant, overruled. 

John G, Coney (engineer) , «-.*»:JJ^ 
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SERVICE PENSION. 

Sbrvicb Pension— Inhibition by special act : 

1. Where the pensioo, which an officer was prohibited from drawing at the same 

time with his pay, was expressly limited by section 4724 to " pension as in 
invalid ** the prohibition does not apply to a $ervice pension and is no bar to 
the receipt by said officer of a pension under the act of January 29, 1887, if 
foand to be otherwise entitled thereto. 

2. Where, however, an officer is placed on the retired list by authority and by 

virtue of a special act of Congress which suspended, for the purposes of said 
act, the laws regulating appointments in the Army, and he has his rank and 
draws pay as a retired officer, subject to the provisions, conditions, and lim- 
itations expressed in the special act, the terms of said act mnst govern in de- 
termining all his pensionable rights, and its inhibitions be enforced. 

Alfred Fleasonton 177 

Service Pension — Mexican War: 

The phrase '* in Mexico, on the coast or frontier thereof, or en route thereto, dur- 
ing the Mexican war," interpreted and applied as intended by the act of 
January 29, 1887. 

WilliamD, Whiting (midshipman) 331 

WIDOWS PENSION. 

Forfeiture op Pension— Adulterous Cohabitation : ' 

1. The law of forfeiture applicable to widows is contained in the latter part of 

section 2 of the act approved August 7, 1882, viz : ** And the open and noto- 
rious adulterous cohabitation of a widow, who is a pensioner, shall operate to 
terminate her pension from the commencement of such cohabitation." This 
rule is applicable to widows only who are pensioners. 

2. The operation of penal laws can not be safely enlarged by coostruction, aud, 

if forfeiture be a penalty, the conditions of the forfeiture can not be applied 
to a class for which the law was not made and for which the conditions were 
not prescribed. 

3. The forfeiture of a widow's pension under the act of August 7, 1882, is based 

upon the assumption that the pensioner has voluntarily, openly, and noto- 
riously substituted a paramour for her deceased husband, and is supported by 
him accordingly, thereby putting an end to her pensionable statue, 

4. The provision in the act of August 7, 1882, relating to adulterous cohabitation, 

has no effect to deprive a widow of her pension, if the adulterous cohabitation 
ceased before the passage of the act. 

Sarah E., icidow of Westley West 115 

Widow's Claim—Section 4705, R. S. : 

In pursuance of section 4705, R. S., the benefits of the pension system are extended 
to the widows and children of ''colored and Indian soldiers and sailors," and, 
thereby, in the absence of statutory provisions in the pro-slavery States giv- 
ing authority to marriages between slaves, the Gk>vemment determined, for 
pensionable purposes, to recognize the widows of colored soldiers as holding 
a pensionable «tottt« wherever, without other evidence of marriage, it appeared 
that the alleged widow had been Joined to the deceased soldier by some cere- 
mony deemed by them obligatory, or had habitually recognized each other 
as man and wife, were so recognized by their neighbors, and had lived to- 
gether as such up to the date of enlistment, or to date when sucli soldier died 
in servioct or to date of death after diacliaT^^. 

Channa Route (colored) • •-*^-,*., 



INDEX TO DECISIONS. 463 

ow'8 Pension— Special Act: 

1. When the rate, commencement, and duration of a pension allowed by special 

act are fixed by soch act, tbey shall not be varied by the provisions and lim- 
itations of the general pension law. (Section 4720, R. S.) 

2. A i>en8ioner, onder and by reason of a special act of Congress, may prosecute a 

claim for pension nndpr the getieral law, and, apon proof of same, may elect 
to take the pension provided by general law, or retain that which is provided 
by the special act. But the pensioner can not hold under the general law and 
also under a special act at the same time. 

Caroline M, McDougul ,.., 269 
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Supplemental Opinion (correcting ruling of June 21, 1889, in case of Rowland 

M. Jones by the widow, vol. 3, p. 72) , 433 
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